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PREFACE. 


A  LTHOXJQH  nominally  a  Second  Edition,  this  work  is  new  in 
the  main,  having  been  nearly  all  rewritten  and  greatly 
enlarged. 

The  First  Edition,  written  when  I  was  a  student  of  law,  was  not 
prepared  with  a  view  to  publication.  It  owed  its  appearance  in 
print  to  the  publishers.  Being  now  out  of  print,  I  have  been 
led,  although  not  without  some  misgivings  on  account  of  the 
limited  time  at  my  disposal,  to  undertake  the  preparation  of  the 
present  compilation,  which  I  doubt  not  wHl  be  found  of  more 
practical  utility  than  the  former. 

Like  the  former  work,  however,  the  present  does  not  claim  to 
be  considered  as  presenting  a  complete  view  of  the  principles  and 
practice  of  the  Law  of  Intestate  Succession.  It  is  intended  rather  to 
serve  as  an  introduction  to  larger  and  more  comprehensive  works ; 
in  short,  to  furnish  an  outline  of  the  general  principles  and  axioms 
of  the  law,  arranged  in  a  simple  and  practical  manner,  divested  of 
legal  technicalities  and  disquisitions,  subtle  distinctions  and  multi- 
tudinous details,  which  not  infrequently  prove  more  embarrassing 
than  useful  to  those  who  desire  to  refresh  their  memory  with  the 
least  possible  expenditure  of  time  and  labour. 

Whilst  thus  desiring  to  confine  the  work  as  much  as  possible 
to  a  statement  of  the  general  principles  of  the  law,  I  have  felt 
that  these  principles  could  not  be  rightly  understood  without 
some  knowledge  of  their  history  and  development.  I  have,  there- 
fore, set  forth,  in  the  beginning  of  the  work,  the  rules  of  law  as 
laid  down  in  the  leading  institutional  works,  from  the  ''  Regiam 
Majestatem"  to  "Bell's  Principles/*  and  have  appended  footnotes 
showing  the  alterations  that  have  been  made  on  the  law  since  the 
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publication  of  these  works.  In  this  way  I  have,  for  example,  been 
able  to  indicate  concisely  the  radical  changes  introduced  by  tiie 
Married  Women's  Property  Act  of  1881,  and  the  otiher  prior  Acts 
dealing  with  the  property  of  married  women — changes  which  render 
it  now  extremely  difficult,  without  a  great  deal  of  study,  to  master 
their  full  effect  on  the  law  as  laid  down  by  the  institutional 
writers.  It  is  to  be  hoped  that  this  part  of  the  work,  which 
also  shows  the  gradual  progress  of  the  law  from  early  times, 
will  be  found  useful,  as  exhibiting  at  once  the  former  law  and 
the  changes  introduced  by  time  and  Statute. 

A  new  feature  has  been  introduced  in  the  present  work  which 
is  somewhat  of  a  novelty  in  Scottish  law  books.  The  intimate 
business  relationships  which  now  subsist  between  England  and 
Scotland  have  suggested  the  idea  of  including  in  the  table  show- 
ing the  legal  distribution  in  personal  estate,  parallel  columns  to 
exhibit  the  English  as  well  as  the  Scottish  law.  By  this  means 
the  differences  between  the  two  laws,  in  all  the  cases  and  circum- 
stances which  most  frequentiy  arise  in  practice,  can  be  seen  at  a 
glance.  And  with  a  view  to  greater  utility,  I  have  added  brief 
outlines  of  the  present  rules  in  relation  to  legal  succession  in 
both  real  and  personal  ee'  ^e  in  England.  The  proof-sheets  of 
this  part  of  the  work  were  kindly  revised  by  Archibald  Brown, 
Esq.,  of  the  Middle  Temple,  London,  Barrister-at-Law,  Editor  of 
'^Scriven  on  the  law  of  Copyholds  and  Manors,"  and  of  some 
other  standard  works  on  English  law,  and  joint  Editor  of  the  kst 
(or  Ninth)  Edition  of  "  Stephen's  Commentaries  on  the  Law  of 
England." 

To  the  present  Edition  I  have  also  added  an  epitome  of  the  rules 
affecting  the  imposition,  coUectiou,  and  settiement  of  legacy  and 
succession  duties,  together  with  the  principal  forms  required  in 
practice.  This  part  of  the  work  will,  it  is  hoped,  meet  a  want  at 
present  much  felt.  The  existing  law  as  to  legacy  and  succession 
duties  is  contained  in  lengthy  Statutes,  parts  of  which  are  repealed 
and  parts  amended  in  a  way  calculated  to  bewilder  the  student, 
and  to  render  the  mastery  of  the  subject  very  difficult  without  a 
considerable  expenditure  of  time  and  patience.    I  have  endeavoured 
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to  meet  this  difficulty  by  bringing  within  a  narrow  compass  the 
information  necessary  to  enable  any  one,  save  nnder  exceptional 
circmnstancesy  to  settle  these  dnties  in  compliance  with  the 
requirements  of  the  Commissioners  of  Inland  Bevenne,  with 
comparatively  little  larouble. 

All  the  Statutes  bearing  on  the  context  have  been  insertecl  in 
the  end  of  the  work,  with  footnotes  illustrating  the  operation  of 
particular  pasisages,  and  showing  the  parts  amended  and  repealed. 

I  have  gratefully  to  acknowledge  the  kind  services  of  Qeorge 
Watt,  Esq.,  Advocate,  and  of  James  Caldwell,  Esq.,  Campsie,  in 
revising  the  sheets  as  they  passed  through  the  press.  The  Index 
has  been  prepared  with  great  care  by  Mr.  Norman  Macleod. 


CoLmswKLL,  Burntisland, 
DecmJbiTy  1883. 
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PREFACE  TO  THE  FIRST  EDITION. 


rpHE  object  of  the  following  pages  is  to  present,  in  a  popular  and 
inexpensive  form,  a  brief  summary  of  the  Law  of  Intestate 
Succession  in  Scotland. 

Although  by  no  means  designed  as  an  exhaustive  epitome  of  the 
law,  I  entertain  a  hope  that  this  summary  may  be  of  some  assist- 
ance to  the  legal  practitioner  as  a  convenient  handbook  on  those 
questions  which  most  frequently  arise,  and  a£ford  facility  of  refer- 
ence to  books  treating  of  the  law  in  detail 

To  persons  outside  the  legal  profession,  who  have  not  easy 
access  to  the  books  treating  of  this  great  social  and  important 
subject,  I  venture  to  hope  this  summary  of  the  law  will  be  found 
usefdl  It  will  show  them  the  leading  features  of  the  law  arranged 
under  distinctive  heads,  while  by  means  of  the  tables  the  operation 
of  the  law  in  the  absence  of  a  will  or  settiement  may  be  easily 
ascertained. 

The  Statutes  and  Forms  in  the  Appendix  are  intended  to  illus- 
trate the  body  of  the  work,  and  make  it  more  practical  for  those 
who  consult  it. 

I  did  not  originally  intend  this  summary  for  publication,  having 
written  it  for  my  own  use  in  the  shape  of  memoranda,  collected  in 
the  course  of  my  reading,  and  now  arranged  in  its  present  form. 
I  must,  therefore,  crave  indulgence  for  any  want  of  completeness  it 
may  present 


P.  H.  C. 


St.  Swithin's  Laite,  RC, 
April,  1870. 
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SUMMARY 


OVTHl 


LiW  OF  INTESTATE  SUCCESSION  IN  SCOTLAND. 


GENERAL  SURVEY  OP  THE  LAW. 

1.  Early  History.— The  early  history  of  the  Law  of  Intestate 
Saccession  in  Scotland  is  involved  in  obscurity.  Attempts  to  trace 
it  have  been  made  at  various  times  by  several  jurists  of  eminence, 
but  all  have  formed  conflicting  opinions.  Generally,  however,  the 
researches  of  these  jurists  tend  to  show  that  at  first  intestate  suc- 
cession in  Scotland  was  governed  by  considerations  of  equity  and 
expediency,  having  regard  to  the  state  of  society  and  civilisation, 
and  varying  from  time  to  time ;  that,  by-and-by,  a  custom  sprang 
up,  which  gradually  ripened  into  fixed  rules;  and  that  these  rules, 
again,  formed  the  groundwork  of  enactments  or  regulations  of  the 
Scottish  Parliament,  and  became  assimilated  with  other  rules 
borrowed  from  the  Roman,  Canon,  and  Feudal  Laws.(a) 

This,  at  least,  may  be  said  of  intestate  succession  in  heritable 
estate.  As  regards  personal  estate,  there  can  be  no  doubt 
that,  for  a  long  time  anterior  to  the  era  of  the  Reformation,  the 
Canon  Law(b)  furnished  the  rule  of  distribution,  and  was  admin- 
istered by  the  prelates  of  the  Roman  Catholic  Church,  who,  it 


(a)  Stair,  1, 1, 16  et  seq.y  Ersk.  1, 1, 
87  it  $eq.  See  also  Fergnsson's 
"Consistorial  Law ;''  the  Register  of 
the  Privy  Council  of  Sootland,  of 
which  five  volumes  already  printed, 
commencing  with  the  year  1545,  and 
brought  down  (1882)  to  1599 ;  the 
printed  Register  of  the  Great  Seal  of 
Scotland,  beginning  with  the  year 
'<H  14S4  and  continued  to  1513;  also 


the  printed  Calendar  of  Documents 
relating  to  Sootland,  preserved  in 
London,  beginning  with  the  year  1108 
and  brooght  down  (1881)  to  1272. 

(6)  The  Canon  Law  consists  of  the 
deeretum,  a  collection  of  Church  laws 
made  in  the  twelfth  century  in  imita- 
tion of  the  Roman  Pandects,  and  of 
the  deeretcdia,  collected  from  the 
Epistles  of  the  Popes. — Stair,  1, 1, 14. 
B 
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seems,  gradually  assumed,  without  ever  having  been  invested  by 
legislative  authority,  the  prerogative  of  naming  officials  or  commis- 
saries within  their  several  provinces  or  dioceses. 

Brief  notices  of  the  Law  of  Succession  are  to  be  found  in  the 
Scottish  Chronicles,  and  in  the  Records  of  Proceedings,  and  frag- 
ments of  Acts  of  the  Scottish  Parliament  which  commence  with 
the  twelfth  century,  but  from  various  causes,  these  cannot  now  be 
accepted  as  authentic.  The  earliest  authentic  notices  are  contained 
in  the  older  editions  of  the  Scottish  Acts,  which  begin  in  1424;,  in 
the  reign  of  James  I.  These  notices  are  very  scanty ;  but  this  is 
not  surprising  in  view  of  the  manner  in  which  justice  was  admin- 
istered in  Scotland  for  ages  previous  to  the  Reformation. 

All  Scottish  Acts  now  derive  their  authority  as  law,  not  so  much 
from  the  circumstance  of  their  having  been  made  or  passed  by  the 
Scottish  Parliament,  as  from  their  having  been  brought  down  to 
our  time  by  an  uninterrapted  train  of  practice. 

It  is  to  this  train  of  practice,  therefore,  we  must  now  mainly 
look  in  an  attempt  briefly  to  present  the  law  which  has  culminated 
in  our  present  system.  Not  much  is  to  be  learned  from  our 
Statute  Book;  two  short  enactments  embrace  the  product  of 
nearly  three  centuries. 


Regiam  Majestatem. 

2.  Earliest  Legal  Digert.— The  earliest  work(c)  which  pro- 
fesses to  give  a  comprehensive  digest  of  the  Law  of  Scotland  is  the 
•'Regiam  Majestatem;  or,  Books  of  the  Majesty."  It  is  in  four 
parts ;  and  to  the  English  translation  published  in  1774,  there  $Te 
appended  the  ''  Quoniam  Attachiamenta ;  or.  The  Baron  Laws ; " 
the  "Form  and  Manner  of  the  Baron  Court;"  the  "Laws  and 
Constitutions  of  Burghs ;"  and  a  collection  of  various  statutes  and 
forms  of  process.  It  bears  to  embody  the  "  Auld  Laws  and  Con- 
stitutions of  Scotland,  from  the  days  of  King  Malcolm  the  Second 
until  the  time  of  King  James  the  First"  It  is  believied  to  hdve 
been  compiled  in  the  reign  of  King  David  I.  But  eminent  jurists 
are  not  agreed  as  to  this.  Some  assign  it  to  an  earlier  period* 
l%is,  however,  seems  to  be  a  mistake,  as  it  refers  to  the  civil  law ; 


(c)  On  the  early  history  of  the  law 
of  saocession  in  other  countries,  see 
Mdine's  **  Ancient  Law,"  1861 ;  also 
Bftrt ."  International  Law,'*  1883. 


For  an  epitome  of  the  succession 
laws  of  Christian  countries,  see  Eyre 
Lloyd's  Manual,  1877. 
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and  it  is  well  known  that  the  civil  law,  after  being  bnried  in 
oblivion  for  ages,  was  not  restored  until  a  copy  of  the  Pandects 
or  Digest  of  Justinian  was  found  in  Italy  in  1127.(cQ  That 
Digest  was  not  taught  at  Oxford  until  1150,  and  it  must  have 
been  some  time  after  this  when  it  found  its  way  into  Scotland 

The  Segiam  Majestatem  was  not  printed  until  the  year  1609,  in 
the  reign  of  James  VI,  The  publisher  was  Skene,  the  Lord  Clerk 
Begister,  who  was  called  to  the  Bar  in  1574.  He  was  appointed 
by  the  king  to  publish  the  Laws  oi  the  Bealm;  but  having,  imfor- 
tunately,  views  of  his  own  to  advance  in  connection  with  the 
dependency  of  the  Scottish  monarchy,  he  opened  the  door  to  doubt 
as  to  the  date  of  the  work,  and  as  to  when  it  came  to  be  adopted 
as  an  authority  in  the  Law  of  Scotland,  (e)  The  authenticity  of  the 
Begiam  Majestatem  has  been  the  subject  of  much  controversy. 
On  the  one  side,  Sir  John  Skene  and  Professor  John  Erskine, 
followed  by  many  other  writers,  have  declared  themselves  in 
favour  of  the  authenticity  of  the  work,  contending  that  it  forms  a 
genuine  code  of  the  laws  of  Scotland  promulgated  by  order  of 
David  L  On  the  other  hand,  Sir  Thomas  Craig,  Lord  Stair,  Lord 
Hailes,  with  several  others  of  note,  express  the  opinion  that  the 
Begiam  Majestatem  has  been  copied  from  the  Begiam  Potestatem, 
a  Digest  of  the  English  Law,  written  by  Gknville,  who  was  Chief- 
Justice  of  England  from  1180  till  1189.  This  matter  will  be 
found  fully  discussed  in  *' Lectures  on  the  Law  of  Scotland,"  by 
Walter  Boss,  W.S.,  1792,  and  in  a  recent  address  on  the  Historical 
Study  of  the  Law,  by  the  Bight  Honourable  John  Inglis,  Lord 
President  of  the  Court  of  Session.(/) 

From  whatever  source  taken,  however,  it  is  unquestionable  that 

((2)  Justinian's  body  of  Boman  law  '  These  form  the  Corpus  Juris  Civilis, 
\ras  compiled  about  the  year  533.  It  as  published  about  the  time  of  Jus- 
consLsts^l)  of  the  Institutes,  in  four  tinian.  To  this  body  of  the  Roman 
books  containing  the  principles  of  the  law  is  added  the  "  Book  of  the  Feus," 
law ;  (2)  of  the  Digest  or  Pandects  '  explanatory  of  the  customs  and  ser- 
in fifty  books,  containing  the  opinions  '  vices  due  by  vassals  to  superiors, 
and  writings  of  eminent  lawyers,  ex-  The  118th  of  the  above  Novels  forms 
tracted  from  2000  volumes ;  (3)  of  the  i  the  groundwork  of  the  English  Statute 
new  Code,  in  twelve  books,  contain-  ,  of  Distributions.  See  Bowyer*s 
ing  a  collection  of  Imperial  Constitu-  I   Readings,     also    Commentaries    on 


tions  f  and  (4)  of  the  Novels  or  Novel 
Constitutions,  which,  to  the  number 
of  168,  were  enacted  by  Justinian 
after  the  publication  of  the  Code. 


Civil  Law. 

(e)  See  .opinions  of  Stair,  Craig, 
Hailes,  &c. 

(/)  Jour,  of  Juris,  vol.  ix  p.  157. 
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the  Begiam  Majestatem  had  been  recognised  by  the  Scottish 
Legislature  for  several  centuries^  as  containing  an  outline  of  what 
was,  at  one  time,  the  Law  of  Scotland.(^) 

We  shall  here,  therefore,  present  the  rules  of  law  in  succession 
as  laid  down  in  that  work,  noting  in  footnotes  the  changes  that 
have  since  been  made  thereon. 

After  an  explanation  "of  the  Quality  and  Difference  of  Heirs,'' 
the  law  is  stated  thus  : — 

3.  The  Succession  of  the  Son  to  the  Father.^— (1.)  If  any 

man  having  heritage  deceases,  and  has  but  one  son,  without  any 
distinction  the  son  succeeds  to  all  his  father's  heritage,  whether  he 
be  bom  of  the  first  wife,  the  second  wife,  or  the  third  wife.(A) 

(2.)  And,  therefore,  if  a  man  has  had  many  wives,  and  with  each 
one  of  them  has  gotten  daughter  or  daughters,  and  with  the  last 
wife  has  gotten  a  son,  that  son  only  shall  succeed  to  all  his  father's 
heritage  and  lands.(i) 

4.  Of  the  SnccesBion  of  Sons  to  the  Father.'— (1.)  If  a  man 
deceases,  leaving  behind  him  more  sons  than  one,  a  distinction  is 
to  be  observed,  whether  the  father  was  a  knight,(A;)  having  lands 
holden  by  knights'  service  (that  is,  by  service  of  ward  (Q  and  relief), 
or  a  soccoman.(m) 

(2.)  If  the  father  was  a  knight,  in  that  case  his  eldest  son 
succeeds  to  all  his  heritage,  and  none  of  the  rest  of  his  brothers 
may  crave  any  part  thereof.(n) 

(3.)  If  the  father  was  a  free  soccoman,  the  heritage  shall  be 


(g)  Acts  1425,  c.  54 ;  1487,  c.  115. 

(h)  If  the  wife  sarvive,  the  right  of 
the  heir  Ib  subject  to  terce,  §  261. 

({)  See  note  {h).  For  rules  in  Stair, 
see  §  21 ;  Mackenzie,  §  28 ;  Erskine, 
§§  40,  41 ;  Bell,  §  70,  infra, 

(Q  Knightehip  was  the  highest 
rank  of  a  commoner,  Bank.  1,  53. 

(Q  Wardholding  was  formerly  the 
military  tenare  of  Scotland.  The 
ward  and  marriage  of  the  heir  were 
two  of  its  casualties,  and  were  of  the 
most  oppressive  kind.  The  holding 
was  abolished  by  20  Gea  II.  c.  20 ; 
where  of  the  Crown,  it  was  conyerted 


into  blench,  and  where  of  a  subject- 
saperior,  into  feu-holding. 

(m)  A  soccoman  was  one  who  held 
in  blench  or  feu, — ^the  return  being 
agricultural  services  to  the  superior. 
In  this  tenure  there  was  originally  no 
primogeniture;  the  children  succeeded 
equally,  according  to  the  rules  of  the 
Civil  Law.— Beg.  Mag.  2,  21 ;  Bank« 
3,4,17;  Erak.1,1,35. 

The  distinction  in  this  section  does 
not  now  exist,  §  246. 

(n)  The  eldest  son's  right  may  be 
subject  to  the  burden  of  terce.  See 
§261. 


^B.M.  2,26)  Glan.7,  3. 
«E.M.2,27;  Glan.  7,  3. 
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divided  amongst  all  his  sons  by  equal  parts,  if  in  old  times  that 
soccage  was  divided  ;(o) 

(4.)  Beserving  always  the  chief  messuage(p)  to  the  eldest  son,  in 
respect  of  the  dignity  of  his  birthright,  for  the  which  he  shall 
satisfy  his  brothers  according  to  the  value  thereof.(9) 

(6.)  If  it  was  not  in  old  times  divided,  then  by  the  consuetude 
of  some,  the  eldest  son  is  heir  of  all  the  heritage ;  and  by  the 
consuetude  of  others,  the  second  son  is  heir.(r) 

(6.)  But  if  a  soccoman  h&s  one  son  only,  he  shall  be  heir  in  all. 

6.  The  Daughters  succeed  to  the  Father.^— (1.)  If  there  be 
a  daughter,  the  like  is  to  be  said  of  her  as  is  said  of  a  son. 

(2.)  If  there  be  more  daughters  than  one,  the  heritage  shall  be 
divided  amongst  them,  whetbefr  their  father  was  a  soccoman,  or  a 
knight,  or  a  burgess,  or  any  other  free  man; 

(3.)  Beserving  the  chief  messuage  to  the  eldest  daughter  in 
manner  foresaid.(«) 

(4.)  It  is  to  be  observed  that^  if  any  of  the  brothers  or  sisters 
amongst  whom  the  heritage  was  divided  happens  to  decease  with- 
out heirs  of  his  body  lawfully  gotten,  his  or  her  portion  shall  be 
divided  amongst  the  rest  of  the  brothers  or  sisters  who  remain 
living.(0 

6.  The  Son  excludes  the  Daughter.^— (1.)  If  a  man  have  a 
son,  and  also  a  daughter,  or  daughters,  the  son  succeeds  to  all  his 
heritage  ;(t4) 

(2.)  Because  it  is  generally  true  that  a  woman  is  never  partaker 
of  any  part  or  portion  of  heritage  with  a  man. 

(3.)  And  so  the  son  born  of  the  first  vrife,  second  wife,  or  last 
wife,  succeeds  to  all  and  whole  his  father's  heritage,  and  excludes 
all  his  sisters  therefrom. 

7.  In  what  manner  the  Daughters  of  Sundry  Wives 


(o)  See  note  (m).  Distinction  abol- 
ished. Eldest  son  or  heir-at-law  ex- 
clades  the  other  children,  §  246. 

(p)  Or  principal  dwelling-honse. 

(g)  See  note  (o). 

(r)  See  note  (o).  Stair  speaks  of 
Customs— t.e.,  the  common  law ;  but 
states  the  role  as  then  fixed  that  eldest 
son  excludes  the  other  sons,  and  that 


daughters  succeed  equally.  Stair,  1, 
1,16. 

(«)  The  eldest  daughter  now  gets 
more  than  the  mansion-house,  §  247. 

(t)  No  division  now,  except  where 
females  succeed,  §§  246,  247,  For 
rules  in  Stair,  see  §  26 ;  Erskine,  § 
48 ;  BeU,  §  70. 

(u)  See  note  (n),  p.  4. 


1 R.  M.  2,  28 ;  Glan.  7,  3  ;  Num.  27,  S. 
>  R  M.  2,  30 ;  Ghin.  7,  3. 
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Succeed^ — (1.)  It  happens  sometimes  that  a  man  has  had  sundry 
wives,  and  has  begotten  daughter  or  daughters  with  each  one  of 
them:  all  the  daughters  shall  succeed  to  their  father's  heritage 
in  such  a  manner  as  if  they  were  bom  all  of  one  mother.(t;) 

(2.)  And  this  is  to  be  understood  of  the  father's  heritage 
descending  from  him  to  them. 

(3.)  For  if  the  heritage  descend  and  come  of  the  mother's  side,  each 
daughter(w)  shall  succeed(a;)  to  the  heritage  of  her  own  mother.(2/) 

8.  The  Succession  of  Orandchildren.'— (1.)  If  a  man  decease 
without  son  or  daughter,  and  has  grandsons  or  granddaughters  by 
son  or  by  a  daughter,  they  all  succeed  to  him  in  the  same  manner, 

.and  with  the  same  distinction  as  is  before  said  of  a  son  and 
daughter.(^) 

(2.)  For  they  who  descend  in  the  right  line  are  always  preferred 
to  them  who  descend  of  the  collateral  or  side  line.(a) 

9.  Of  an  After-bom  Son  and  a  Son  of  a  First-bom  Son.' 

— (1.)  If  a  man  decease  having  an  after-bom  son,(6)  and  a  son  of 
his  first  begotten  son  already  deceased,  a  great  doubt  and  question 
used  to  be,  which  of  them  should  be  preferred  to  other  in  the 
succession  of  their  father,  whether  the  son  or  the  grandson. 

(2.)  Some  allege  the  after-bom  son  to  be  more  righteous  heir 
than  the  grandson ; 

(3.)  Because  the  first-born  son  deceased  before  his  father,  and  so 
did  not  live  nor  remain  to  be  his  father's  heir ; 

(4.)  And  therefore  the  after-born  son  did  live  after  his  father 
and  his  elder  brother ;  they  affirm  that  he  rightly  succeeds  to  his 
father. 

(5.)  Others  are  in  the  contrary  (and  triie  opinion),  and  say  that 
the  grandson  gotten  by  the  first-begotten  son,  by  the  law  should  be 
preferred  to  his  father's  brother  ;(c) 


(v)  The  eldest  daughter  gets  indi- 
visible rights,  §  247.  See  note  (A),  p.  4. 

(w)  Failing  a  son. 

(x)  Equally  if  more  than  one.  See 
note  (v). 

(y)  Under  burden  of  father's  cour- 
tesy, §  264. 

(»)  See  §§  3,  6.     The  succession 


does  not  now  depend  upon  the  rank 
of  the  deceased  or  the  tenure  of  his 
estate.    See  §  268. 

(a)  For  rules  in  Stair,  see  §  21 ; 
Mackenzie,  §  29  ;  Erskine,  §  43 ; 
Bell,  §  70. 

(6)  Second  son. 

(c)  This  is  now  the  law,  §  253. 


1  R.  M.  2,  31 ;  Glau.  7,  3.  «  R  M.  2,  32  ;  Glan.  7,  3. 

8  R.  M.  2,  33 ;  Glan.  7,  3.     . 
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(6.)  For  the  grandson  is  descended  of  the  first-bom  son,  and  is 
begotten  of  his  body ;  if  his  father  were  as  yet  living,  and  happened 
not  to  decease  before  him,  he  would  succeed  to  all  the  heritage 
pertaining  to  his  father. 

(7.)  And  this  I  say  to  be  of  verity,  if  his  father  was  not  foris- 
familiate (by  the  gudscher).(d) 

(8.)  The  son  in  the  father's  lifetime  may  be  forisfamiliate,  if  the 
father  gives  and  assigns  to  him  a  portion  of  land,  and  before 
his  decease  gives  him  sasine  thereof,  at  the  desire  and  goodwill  of 
his  son,  so  that  he  stand  content,  and  confesses  himself  to  be 
satisfied  with  so  much  of  the  land (6) 

(9.)  The  heir  of  the  son  gotten  of  his  own  body  may  crave  no 
more  from  his  father's  brother  of  the  rest  of  his  gudscher  heritage 
(than  that  part  which  was  assigned  to  his  father).(f) 

(10.)  Moreover,  if  the  first-born  son  in  his  father's  lifetime  did 
make  homage  for  his  father's  heritage  to  his  chief  over-lord,  albeit 
he  decease  before  his  father,  there  is  no  doubt  but  the  son  of  the 
first-bom  son  (that  is  the  grandson),  will  be  preferred  to  his  father's 
hTotheT.(g) 

(11.)  But  in  this  case,  a  pley  may  be  betwixt  the  grandson  and 
the  chief  over-lord,  if  the  over-lord  refuses  to  receive  his  homage 
(to  receive  him  as  heir  to  his  father). 

(12.)  And  likewise  a  pley  may  arise  betwixt  the  over-lord  and 
the  father's  brother,  if  the  over-lord  receives  homage  from  the 
grandson  and  warrants  the  same  to  him,  and  hereanent  the  matter 
may  come  to  singular  battle  betwixt  them. 

(13.)  If  it  cannot  be  proven  that  the  homage  was  made  between 
the  grandson  and  the  father's  brother,  he  shall  be  preferred  who  is 
in  possession  ;  for  the  condition  of  the  possessor  is  best.(A) 

10.  Of  Collateral  Heirs.^— (1.)  Failing  of  them  who  are 
descended  in  the  right  line,  the  brother  or  brothers  succeed.(t) 


(d)  See  §  118. 

(e)  The  father  may  now  disinherit 
the  heir  without  compensation.  Bell's 
Prin.  §  1692  ;  32  &  33  Vict.  c.  116, 
§  20  ;  37  &  38  Vict  c.  94,  §  27. 

(f)  See  note  (e). 

(g)  Homage  to,  or  confirmation  of 
title  by,  the  superior  not  now  neces- 
sary, 37  &  38  Vict.  r.  94,  §  4. 


(h)  Possession  of  no  avail  without 
a  title,  §§  267-70.  For  rules  in 
Stair,  see  §  22 ;  Mackenzie,  §  30  ; 
Erskine,  §  46 ;  Bell,  §  70. 

(i)  Brothers  succeed  in  order  of 
seniority,  or  inversely,  each  as  he  suc- 
ceeds transmitting  to  his  issue  ;  first 
sons  in  their  order,  then  daughters 
equally,  §  253. 


^  R.  M.  2,  34 ;  Glan.  7.  3  ;  Num.  27, 10  c.  36,  1. 
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(2.)  And  if  there  be  no  brothers  the  sisters  sacceed.(&) 

(3.)  And  after  their  decease  their  bairns  are  heirs. 

(4.)  After  them,  being  male  or  female,  the  father's  brothers,  or 
their  bairns^  have  the  right  of  succession.  (!) 

(5.)  Last  of  all  the  father's  sisters,  or  their  bairns,  are  admitted 
to  snccession.(m) 

(6.)  But  it  is  necessary  to  observe  the  distinction  before  mentioned, 
between  the  son  of  a  knight,  and  the  sons  of  a  soccoman,  and  amongst 
grandsons,  and  also  the  distinction  betwixt  male  and  female.(n) 

11.  The  Division  of  the  Goods  in  a  Testament^— (1.) 
When  a  man  in  time  of  sickness  not  charged  with  debts  will 
make  his  testament,  all  his  moveable  goods  shall  be  divided  in  three 
parts  equally ;  (2.)  Whereof  one  part  pertains  to  the  baims,(o)  the 
second  part  to  his  wife,(p)  the  third  part  is  reserved  to  him  who 
makes  the  testament  ;{q)  (3.)  Of  the  which  third  part  the  maker 
of  the  testament  has  free  power  to  make  disposition  thereof  as  he 
pleases.  (4.)  But  if  he  has  no  wife  at  the  time  of  his  decease, 
the  one  half  of  the  goods  is  reserved  to  him,  to  be  disposed  as  he 
pleases,  and  the  other  half  (r)  to  the  baims.(«)  (5.)  In  his  latter 
will  he  may  make  no  disposition  of  his  heritage,  as  is  said  befor&(^) 

12.  Rules  in  Quoniam  attachiamenta.^— In  the  Quoniam 
attachiamenta  there  are  very  few  references  to  the  law  of  intestate 
succession,  and  these  mainly  relate  to  the  distinctions  which  for- 


(k)  Equally  as  heirs-portioners,  the 
eldest  getting  indivisible  rights,  § 
247. 

(Q  The  father  takes  precedence  of 
his  collaterals,  §  256.  The  rule  in 
the  text  was  in  accordance  with  the 
Jewish  and  ancient  Roman  law, 
Stair,  1,  26,  11-17.  It  was  not  until 
the  Roman  Empire  and  laws  were 
trodden  down,  and  the  feudal  law 
arose  and  became  mixed  with  the 
civil  law  of  the  Romans  and  local 
costoms,  that  the  father  obtained  a 
place  in  the  succession  of  his  own 
children,  Stair,  1, 26, 20-22. 

(m)  Sisters  equally ;  their  bairns, 
sons  of  each  in  their   order,    and 

1  R  M.  2,  37 ;  Glan.  7,  3 ;  Magna 
§§  57-60,  as  to  meaning  of  testament 


daughters  equally,  §§  247,  248. 
Relationship  does  not  stop  here.  See 
§68. 

(n)  See  notes  ahove  as  to  socco- 
man and  knight  under  §  4^  For 
rules  in  Stair,  see  §§  21-23;  Mac- 
kenzie, §§  29,  30  ;  Erskine,  §§  43, 
44,  46 :  Bell,  §  70,  infra. 

(o)  Now  ctLHedlegitim,  §  100. 

(p)  Now  called  jus  rdidcBy  §  91. 

(q)  Now  called  dead's  part,  §  114. 

(r)  Falls. 

(«)  As  legitim,  §  100. 

(t)  A  father  may  now  disinherit 
his  heir.  Bell's  Prin.  §  1692  ;  32  & 
33  Vict  c.  116,  §  20  ;  37  &  38  Vict 
c.  94,  §  27. 

Charta,  c.  18 ;  Leg.  Burg.  c.  124.    See 
«  cc  88,  89,  97. 
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merly  obtained  between  successions  in  conquest  and  in  heritage, 
and  to  the  rules  which  exclude  the  half  blood  in  competition  with 
the  full  blood  in  the  same  line  of  succession.(t^) 

13.  Rules  in  "  Burrow  Lawes.'*  ^— Here  also  the  rules  of  suc- 
cession are  meagre.  The  chief  rules  in  heritage  are  that  if  a 
burgess  owning  ''any  lands  within  burgh  dies  leaving  a  son,  a 
daughter  and  a  widow,  the  heritage  goes  to  the  son,  failing  him  to 
the  daughter,  while  the  widow,  as  long  as  she  remains  a  widow, 
gets  a  part  of  the  deceased's  house.(t7)  If  a  burgess  owning  more 
lands  and  tenements  than  one  has  sundry  bairns  by  sundry  wives, 
all  the  lands,  as  well  the  heritage  as  the  conquest  which  were 
purchased  in  the  time  of  the  first  wife  and  pertained  to  him  at 
his  death,  go  to  the  heir  gotten  betwixt  him  and  the  first  wife : 
and  sicklike  is  to  be  understood  of  the  lands  conquest  in  the 
second  wife's  time,  except  the  same  lands  were  given  by  him  to 
any  other  before  his  decease :  and,  as  to  the  second  wife,  she  shall 
not  remain  in  the  house  of  the  first  heir  after  her  husband's 
decease  but  the  space  of  forty  days."(w) 

The  heir  has  a  right  to  heirship  moveables.*(a:) 
The  husband  of  an  heiress  has  a  right  to  courtesy.^(y) 
As  regards  moveable  estate,  the  rule  of  division  is  stated  thus  :^ 
— ^"The  custome  is  within  the  burghs  of  this  realme,  passed 
memorie  of  man,  quherof  there  is  na  memorie  in  the  eontrair, 
that  quhen  ane  burges  hes  children  begottin  with  his  awin  wife 
and  thereafter  deceisses,  the  third  part  of  all  the  gudes  and  geir 
perteines  to  the  sonnes  and  dochters  lawfully  begottin.  2.  And 
the  eldest  sonne  and  heire  of  that  man  and  wife  sail  have  the  like 
parte  and  portion  as  the  other  bairnes,  that  is,  equal  with  any  of 
them  except  he  be  forisfamiliat  of  his  father."(2r) 

14.  How  the  Law  Administered  at  this  Period.— Such 
were  the  lines  upon  which  legal  succession  appears  to  have  been 
based  at  one  time  in  Scotland.  But  how  long  these  continued  to 
be  so  cannot  now  be  determined.  For  several  centuries  no  work 
exists  through  which  our  legal  history  can  be  traced,  nor  have  we 
any  earlier  judicial  reports  than  those  of  Lord  Stair,  which  com- 


(u)  Conquest  now  abolished,  §  257. 
(v)  Widow  now  takes  terce,  §  261. 
(to)  This  distinction  abolished,  §  259. 
(x)  Heirship  moveables  abolished, 
§237. 


{y)  Under  certain  conditions  only, 
see  §  264 

(2)  Altered,  see  §  120.  Bat  role  in 
text  is  according  to  English  law,  § 
218. 


1  cc.  25,  26.  «  c  125.  «  c.  44.  *  c.  124. 
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mence  in  1661,  and  end  in  1681.  The  private  collection  of  Lord 
Durie(a)  was  not  published  till  1690. 

This  want  of  history  may  be  attributed  to  various  causes.  In 
the  first  place,  Scotland  was  in  almost  constant  state  of  warfare 
with  England  for  several  centuries.  Printing  was  not  introduced 
into  Scotland  until  the  Reformation  ;  and,  until  that  time,  the 
Roman  clergy  were  the  judges  in  the  Consistorial  Courts,  and, 
with  the  exception  of  two  volumes,  all  their  judicial  records  were 
either  destroyed  or  carried  abroad  during  the  violent  commotions 
which  preceded  the  final  subversion  of  Popery  in  Scotland.(6)  The 
"  Lords  of  Session  "  were  also  "  mutable  and  ambulatory  "(c)  until 
the  College  of  Justice  was  perfected  in  1540  by  James  V., 
and,  like  their  confrhres  the  clergy,  they  conducted  their  proceed- 
ings for  a  long  time  with  closed  doors  and  in  secret.  The  Civil 
Courts  remained  so  closed  until  1693,  and  the  Commissary  or 
Consistorial  Courts  until  1812.(d) 

No  wonder,  therefore,  that  much  obscurity  should  now  exist  as 
to  the  early  history  of  our  Law.  Lord  Kames,(e)  who  made  an 
attempt  to  trace  that  history,  gives  it  as  his  opinion  that  the  Laws 
of  Scotland  and  England  were  originally  the  same  in  almost  every 
particular.  This  opinion  is  certainly  strengthened  by  the  fact 
that,  in  the  Regiam  Majestatem,  the  English  works  of  Glanville, 
Bracton,  and  Fleta,  which  were  published  successively  in  the 
reigns  of  the  three  Henries  of  England,  are  frequently  quoted 
as  authorities.  Indeed  a  largo  portion  of  the  Regiam  Majes- 
tatem is  almost  a  copy  of  Glanville's  Regiam  Potestatem.(/) 

At  this  period  it  was  the  law  in  personal  succession  in  England 
that,  after  payment  of  debts,  the  residue  of  the  estate  of  a  person 
deceased  was  to  be  divided  into  three  parts  where  there  were 
children  and  a  widow ;  the  children  got  one  part,  the  widow- 
another  part,  and  the  third  part  was  dead's  part.  Where  there 
were  children  but  no  widow,  one  half  went  to  the  children  and  the 
other  half  was  dead's  part.  Where  there  was  a  widow  but  no 
children,  the  division  was  also  into  two  parts.     And  where  the 


(a)  A  Lord  of  Session  from  1620 
till  his  death  in  1642. 

(&)  In  Bain's  Calendar  of  Docu- 
ments already  referred  to,  it  is  stated 
(p.  10)  that  after  the  Restoration,  all 
the  Scotch  papers  that  were  supposed 
to  remain  in  the  Tower  of  London 


were  shipped  for  Scotland  and  were 
lost  in  a  storm  on  the  passage. 

(c)  Stair,  1, 13,  3. 

{d)  Ferguson's  Consis.  Law,  p.  18. 

(e)  Ab.  Stat.  p.  429. 

(J)  Robertson  on  Personal  Succes- 
sioD,  p.  23. 
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deceased  was  unmarried,  the  whole  was  dead's  part.  The  dead's 
part  only  could  be  willed  by  the  deceased.(5r) 

It  will  be  observed  that  at  this  time,  the  rules  in  personal  sue-! 
cession  were  substantially  the  same  in  England  as  in  Scotland. 

In  the  Eegiam  Majestatem  the  rules  regarding  personal  succes-} 
sion  are  very  short,  while  the  rules  regarding  heritable  succession 
are  stated  at  considerable  length.  The  reason  of  this  appears  to 
be  that  in  those  days  of  rampant  feudalism,  commerce  was  at  a 
low  ebb ;  no  profession  except  that  of  arms  was  deemed  honour-? 
able.  Land,  houses,  and  animals  formed  the  bulk,  at  least,  of  the 
public  wealth.  Personal  estates  became  of  account  only  after  the 
days  of  feudalism  began  to  decline.  Until'  then,  and  for  some 
time  afterwards,  the  Roman  clergy  looked  after  such  estates; 
Down  to  the  Reformation  all  questions  relating  to  personal  suc-^ 
cessions  and  matrimony  were  attached  to  the  ecclesiastical  polity 
of  the  kingdom.(A)  The  Roman  bishops  who,  within  their  respect^ 
ive  dioceses,  were  termed  the  ordinaries,  administered  justice 
according  to  the  Canon  Law,  with  appeal  only  to  the  supreme 
Consistory  of  the  Pontiflf  at  Rome.(i)  Their  proceedings  were 
conducted  with  closed  doors  and  in  Latin.  No  record  of  these 
proceedings  now  exists,  but  it  appears  to  have  consisted  mth  their 
notions  of  justice  to  enrich  themselves  at  the  expense  of  the 
relatives  of  intestates.  The  doctrine  that  the  personal  estate  of 
every  intestate  should  be  laid  out  for  promoting  the  good  of  his 
soul  was  solemnly  inculcated.(jt)  At  the  first,  advice  only  was 
given  in  this  direction ;  the  advice,  however,  soon  became  a 
command ;  and  so,  in  process  of  time,  it  came  to  be  settled  law 
that  where  a  man  died  intestate,  neither  his  wife,  child,  nor  next- 


(g)  Bracton,  2,  cc.  60,  61  ;  Fleta, 
2,  a  67. 

(h)  The  clergy  assumed  jurisdiction 
not  only  in  questions  of  succession 
and  matrimony,  but  of  teinds,  pa- 
tronages, scandals,  oaths,  and  every 
other  matter  which  might,  with  any 
propriety,  be  styled  ecclesiastical. 
Their  jurisdiction  was  so  extensive  as 
to  oblige  them  to  commit  the  exercise 
of  their  powers  to  their  vicars,  who 
are,  in  the  Act  1466,  c.  8,  called 
officials  or  commissaries.  Hence  the 
Commissary  Court  was   called    the 


Bishop's  Court  or  Consistorial 
Court. 

(i)  Ferguson's  Consis.  Law,  p.  11. 

(k)  In  Wycliffe's  days  the  Roman 
clergy  inculcated  the  doctrine  that 
to  obtain  pardon  for  sins, "  the  people 
should  fast,  go  bare-headed,  wear  no 
linen,  and  whip  themselves."  And 
even  the  great  Lord  Chancellor 
(More)  of  England,  beheaded  ii^ 
1535,  held  that  the  traditions  of  the 
Church  were  of  as  great  authority  as 
the  Bible  ("The  Book  and  its  Story," 
pp.  130, 153). 
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of-kin  had  right  to  any  share  of  his  personal  estate  ;  all  went  to  the 
ordinary,  to  be  devoted  to  pious  uses  as  his  conscience  directed  (2) 
None  of  the  intestate's  relatives,  not  even  his  widow  or  children, 
had  power  to  call  the  will  of  the  ordinary  in  question  :  the  law 
trusted  him  with  the  disposition  of  the  whole  estate.  At  first 
the  rights  of  creditors  even  had  to  yield  to  the  ordinary's  dis- 
position for  the  good  of  the  deceased's  soul.  But  this  extreme 
injustice  was  removed  by  an  Act  of  William  the  Lyon,  in  the 
thirteenth  century,  which  took  away  some  of  the  ordinary  s 
perquisites.  That  Act  provides  that : — "  1.  Gif  ane  free  man 
decease  intestat,  his  gudes  sal  be  distributed  be  the  sicht  of  his 
friends,  parents,  and  *be  the  provision  of  halie  kirk,  reservand  to 
all  creditors  the  debts  auchtand  to  them  be  the  defunct.  2.  After 
the  decease  of  anie  man  intestat,  and  awand  debts  to  creditors,  his 
gudes  sould  be  disponed  be  his  ordinar ;  and  the  ordinar  sal  be 
oblissed  to  answer  for  the  debts,  sa  far  as  the  gudes  and  geir  will 
extend.  3.  In  the  samine  maner  that  the  executors  sould  doe  in 
case  the  defunct  had  made  ane  testament."(m) 

In  process  of  time  the  bishop,  in  granting  confirmations,  merci- 
fully restricted  his  claim  to  the  **  dead's  part."  This  might  be  a 
third  of  the  free  estate,  or  might  be  the  whole  estate,  when,  from 
immaturity  of  age  or  other  causes,  the  deceased  was  incapable  of 
making  a  will,  or  had  failed  to  exercise  that  power.  Previous 
concessions  by  the  bishops  appear,  however,  to  have  emboldened 
the  people.  The  loss  to  the  deceased's  relatives  of  the  whole  of 
even  the  dead's  part  came  to  be  regarded  as  a  serious  griev^ 
ance,  and  soon  the  legislature  passed  the  Act  1540,  cap.  I20.(n) 
That  Act  provides  that  **  For  sa  meikle  as  ofttimes  zoung  persones 
dies  that  may  not  make  testamentes,  the  ordinares  usis  to  give 
their  executoures  datives  to  their  gudes,  quhilkis  intromettis  there- 
with, and  withdrawis  the  gudes  fra  the  kin  and  friendes  that  suld 
have  the  samin  be  the  law,  it  is  statute  and  ordained  be  the  three 
estates  of  this  present  Parliament  that  quhair  ony  sik  persons  dies 
within  age  that  may  not  make  their  testamentes,  the  nearest  of 
their  kin  to  succeed  to  them  sail  have  their  gudes,  without 
prejudice  to  the  ordinares  anent  the  quote  of  their  testamentes." 

This  Act,  however,  still  reserved  to  the  ordinary  the  "  quote  of 
the  testament "  for  granting  confirmations ;  and,  strange  as  it  may 

(0  Karnes'  Essays.  |      (n)  See  §  57. 

(m)  Keg.  Mag.  312. 
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appear,  this  "quote"  continued  to  be  exacted  long  after  the  bishops' 
reign  came  to  an  end,  though  under  the  name  of  "  composition 
dues/'  until,  indeed,  the  passing  of  the  Act  4*  Geo.  IV.  c.  97,  in 
the  year  1823. 

The  bishops  lost  their  judicial  powers  at  the  Reformation  in 
1560.  On  the  24th  of  August  of  that  year  an  Act  was  passed,  in 
which  it  was  enacted  under  penalties  **  that  the  bishope  of  Bome 
have  na  jurisdictioun  nor  autoritie  within  this  Realme  in  tymes 
coming  .  .  .  and  that  na  bishope  nor  uther  prelate  of  this 
realme  use  any  jurisdictioun  in  tymes  to  come  be  the  bishope  of 
Bomes  autoritie." 

This  ended  the  bishop's  quote,  as  well  as  his  authority,  in 
matters  consistoriaL  But  it  was  not  until  1563  that  the  Superior 
Commissary  Court  was  established  in  Edinburgh.  Upon  ita 
establishment  there  was  conferred  on  it  a  right  to  review  the 
proceedings  of  all  inferior  courts ;  and  its  proceedings  were,  in 
turn,  subject  to  review  by  the  Court  of  Session.  This  state  of 
matters  continued  until  the  Bestoration  of  Episcopacy,  when  the 
Act  of  1609,  cap.  6,  again  bestowed  upon  churchmen  the  right 
to  elect  the  commissaries  ;  but  at  the  Bevolution  the  patronage  of 
these  courts  again  reverted  to  the  crown,  and  the  judicial  was 
then  permanently  separated  from  the  ecdeaiastical  polity  of  the 
kingdom.(o) 

In  the  year  following  the  Bestoration,  instructions  were  issued 
to  the  commissaries  with  regard  to  confirmations,  and  in  these  it 
is  stated,(p)  after  specifying  what  debts  were  to  be  deducted  from 
the  inventory,  that  if  the  deceased  "  leivand  behin  him  wife  and 
baimiSy  gif  any  of  the  baimis  be  unforisfamiliat,  the  testament 
dividis  in  thr^  partis,  and  the  thrid  of  the  fr^  geir  payis  quot" 

^  Gif  all  the  baimis  be  forisfamiliat  the  testament  then  dividis 
in  twa  partis,  and  the  half  of  the  fr^  geir  payis  quot'* 

''  Gif  thair  be  na  baimis  the  testament  dividis  likewayis  in  twa, 
and  the  half  of  the  fr^  geir  payis  quot.'" 

^  Gif  the  persoun  deceist  be  singil,  and  hes  na  baimis  unforis* 
fimuliat,  in  that  cais  the  haill  fr^  geir  payis  quot  but  ony 
divisioun." 

In  this  way,  as  stated  by  Erskine,(9)  the  provisions  of  the  Act 


(o)  The  Charter  of  Constitntion  is 
printed  in  BaUbui^s  "Practicks,*'  p 
670, 


(j>)  Balfour's  "Practicks,"  p.  666, 
(2)  §  67, 
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of  154*0  were  extended  to  the  cases  of  persons  of  full  age  dying 
intestate. 

Another  important  statute  for  settlino;  the  law  of  succession  was 
passed  in  the  reign  of  Henry  VI.  (1617,  c.  14).  It  is  in  these 
terms : — 

"  Our  Soveraigne  Lord  understanding  that  a.  great  number  of 
ignorant  people^  the  time  of  their  sicknesse  and  disease^  or  other- 
wise at  the  making  of  their  testaments  and  latter  wills,  do 
nominate  certain  strangers  to  be  their  executors,  meaning  only  to 
commit  the  care  of  their  goods,  and  diligent  ingetting  thereof,  to 
the  saids  strangers,  and  that  to  the  behoof  of  their  children,  or 
other  persons  who  are  nearestrof-kin :  whereas,  by  the  contrary, 
the  said  office  of  executry,  by  the  interpretation  now  observed, 
doth  cany  with  it  the  whole  profit  and  commoditie  of  the  defunct's 
part  of  the  goods  contained  in  testament;  which  His  Majesty 
findes  to  be  altogether  against  law,  conscience,  and  equity :  there- 
fore his  Majesty,  witb  advice  and  consent  of  the  estates  of 
Parliament,  finds  and  declares,  that  all  executors,  already  nominate 
in  any  testament  not  as  yet  confirmed,  or  to  be  nominate  in  any 
testament  to  be  made  hereafter,  are  and  shall  be  obliged  to  make 
count,  reckoning,  and  payment  of  the  whole  goods  and  geare  aper- 
taining  to  the  defunct,  and  intrometted  with  by  them,  to  the  wife, 
children,  and  nearest-of-kin,  according  to  the  division  observed  by 
the  laws  of  this  realm ;  reserving  onely  to  the  saids  executors  the 
thrid  of  the  defunct's  part,  all  debts  being  first  payed  and  deduced, 
without  prejudice  always  to  the  saids  executors  of  whatsoever 
legacies  left  to  them  by  the  saids  defuncts,  which  shall  no  wayes 
be  prejudged  by  this  present  act;  but  the  saids  executors  shall 
have  full  right  to  their  saids  legacies,  albeit  the  same  exceed  the 
said  thrid  of  the  defunct's  part;  and  in  case  the  saids  legacies 
exceed  the  wliole  thrid  part,  the  saids  executors  shall  have  right  to 
the  whole  legacie  and  no  part  of  the  thrid ;  with  this  expresse 
declaration,  that  where  legacies  are  left  to  the  executors,  they  shall 
not  fall  both'  the  saids  legacies  and  a  thrid  by  this  present  act,  but 
the  saids  legacies  shall  be  imputed  and^  allowed  to  them  in  part  of 
payment  of  their  thrid." 

.    The  right  conferred  on  executors  nominate  by  this  statute 
continued  until  abolished  by  the  Intestacy  Act,  1855. 

By  the  said  Act^-  4  Geo.  IV.  c.  97,  the  local  Commissariat  of 
Edinburgh  was  limited  to  the  three  counties  of  the  Lothians ;  its 
jurisdiction  in  actions  for  civil  debt  was  abrogated ;  its  power  to 
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review  the  sentences  of  the  inferior  commissaries  was  abolished ; 
the  inferior  commissariats,  as  then  subsisting,  were  abolished,  and 
in  their  room,  each  sheriffdom  was  constituted  a  local  commissariat, 
and  the  power  of  reviewing  its  sentences  was  transferred  to 
the  Court  of  Session  as  the  immediately  superior  judicature  of 
appeal. 

By  the  4  Geo.  IV.  c.  98,  the  mode  of  granting  confirmations  in 
all  these  commissary  courts  was  regulated  anew ;  and  it  provides 
that,  in  the  event  of  the  death  of  the  party  entitled  to  succeed 
before  confirmation  is  obtained,  the  right  to  apply  f^r  such 
confirmation  shall  transmit  to  his  nearest-of-kin  ipso.  jure. 

Balfour's  "  Peacticks." 

16.  Balfour's  Career  and  Estimate  of  his  Work.— After 

the  Begiam  Majestatem,  no  general  compilation  of  Scottish  Law 
was  made  until  near  the  end  of  the  15th  century,  when  there 
appeared  the  work  entitled  "  Practicks,  or  a  System  of  the  More 
Ancient  Law  of  Scotland,  compiled  by  Sir  James  Balfour  of  Pitten- 
dreich." 

Sir  James  was  a  man  of  very  varied  accomplishments.  In  his 
younger  days  he  is  said  to  have  studied  divinity,  law,  £^nd  politics. 
"We  first  hear  of  him  in  1546  consorting  with  "  some  gentlemen  of 
Fife  "  in  an  attempt  to  keep  possession  of  the  Castle  of  St.  Andrews 
after  the  assassination  of  its  owner.  Cardinal  Beaton.  He  does 
not  appear  to  have  taken  part  in  the  Cardinars  death,  but  soon  after 
that  event  he  joined  those  who  were  in  the  castle,  and  remained 
with  them  there  until  the  castle  was  demolished  by  the  French, 
when  he  and  others  were  carried  prisoners  ta  France.  Four  years 
afterwards  he  escaped  from  France,  and,  on  arrival  in  Scotland,  was 
made  "  oflScial  of  Lothian,"  and  subsequently,  having  joined  in  the 
Reformation,  was  made  "  Rector  of  Flisk."  In  1563  he  was  made 
a  Lord  of  Session ;  iiji  the  following  year,  chief  of  the  four  Com- 
missaries of  Edinburgh;  in  1565,  a  Privy  Councillor;  in  1566, 
Lord  Clerk  Register,  and  knighted  ;  and  in  1567,  Governor  Qf  the 
Castl^  of  Edinburgh  under  James,  Earl  of  Bothwell.  Upon  Both- 
well's  death,  and  the. Earl  of  Murray  becoming  Regent  in  the  same 
year,  the  Castle  of  Edinburgh  was  taken  out  of  Sir  James's  hands, 
but  Murray  made  him  a  Lord  6f  bis  Privy  Council,  Comni^ndator 
of  the  Priory  of  Pittenween^  and  President  of  the  Court  of  Session. 
In' 1569  Sir  James  was  accused  by  Mlft^tb€w,;Earl  of  Lennox,  .of 
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the  murder  of  the  king,  Lennox's  son,  and  was  thereupon  confined 
by  Murray,  but  he  was  soon  liberated  without  trial.  Upon 
Murray's  death  in  the  following  year,  Sir  James  openly  identified 
himself  with  Queen  Mary's  party,  and  assisted  to  bring  about  the 
Pacification  at  Perth  in  1573,  but  soon  afterwards  Morton  incited 
some  ecclesiastics  against  him  in  connection  with  the  murder  of 
King  Henry,  and  he  was  obliged  to  fly  to  France,  where  he 
remained  until  1580.  In  that  year  he  returned  to  Scotland,  and, 
in  his  turn,  accused  Morton  of  having  been  accessory  to  the  king's 
murder,  and  eventually  succeeded  in  getting  Morton  convicted 
and  beheaded.  This,  however,  brought  upon  him  the  displeasure  of 
the  English  Court,  and  through  its  influence  he  was  again  obliged 
to  fly  from  Scotland  for  protection.    He  died  in  1583. 

It  will  thus  be  seen  that  the  varied  occupations  in  which  Sir 
James  from  time  to  time  engaged  did  not  conduce  to  high  attain- 
ments as  a  lawyer.  At  the  present  day  the  '^Practicks"  are  not 
much  referred  to  in  practice;  moreover,  the  work  is  considered 
to  be  of  doubtful  authority.  It  was  not  published  until  1754,  or 
170  years  after  Sir  James's  death. 

The  work  bears  to  have  been  published  from  several  manuscripts, 
and  these  have  been  mostly,  or  nearly  all,  copies.  In  the  preface 
the  work  is  stated  to  contain  ''the  Acts  of  Parliament  from  the 
19th  year  of  King  James  I.,  the  Books  of  the  Begiam  Majestatem, 
with  the  Statutes  of  our  Kings  before  James  I.,  and  divers  other 
law  treatises  that  are  found  in  the  manuscript  copies  to  accompany 
the  Begiam  Majestatem  :  as  also  the  decisions  of  the  Court  of 
Session  as  well  before  as  after  its  more  fixed  and  regular  constitu- 
tion in  the  reign  of  James  V." 

As  regards  succession,  the  ''Practicks"  refers  to  the  law  as  laid 
down  in  the  Regiam  Majestatem,  but  does  not  state  the  changes 
which  had  taken  place  in  the  intervening  period. 

Ceaig's  "Jus  Fudalb." 

16,  Estimate  of  Craig's  Work.— The  next  institutional 
writer  was  Sir  Thomas  Craig,  who  was  bom  in  1538,  and 
died  in  1608.  He  was  educated  at  Paris,  and  was  called  to 
the  Scotch  Bar  in  1563.  In  1655  was  published  his  ''Jus 
Fndale,"  which  still  remains  a  high  authority  on  the  original 
fundamental  principles  of  the  feudal  system.  Educated  in  a 
foreign  school  of  jurists,  he  might  well  have  written  a  valuable 
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digest  of  Scotch  Law ; .  hat,  instead  of  arranging  and  commenting 
on  the  peculiar  laws  and  institutions  of  Scotland,  he  drew  their 
wisdom  from  the  two  great  fountains  of  European  jurisprudence 
— ^tfae  Boman  Law  and  the  feudal  customs.  While  his  work  has 
thus  an  air  of  scholarship  and  wide  reading,  it  contains  little  or  no 
practical  information  which  would  conduce  to  the  elucidation  of 
the  present  subject. 

Stair's  Institutions. 

17.  Estimate  of  Stair's  Work.— The  first  and  greatest 
teacher  of  Scotch  law  as  a  system  was  James  Dalrymple,  Lord 
Stair.  Stair  was  born  in  1609;  was  appointed  Professor  of 
Philosophy  in  Glasgow  in  1641 ;  was  called  to  the  Bar  in 
1648 ;  was  appointed  by  Cromwell's  Government  one  of  the 
"Commissioners  for  the  administration  of  justice"  in  1657,  but 
resigned  in  1663,  because  he  could  not  take  the  ''Declaration'' 
oath,  which  denied  the  right  of  the  nation  to  take  up  arms  against 
the  king.  His  great  talents,  however,  induced  the  king  to  accept 
his  services  on  his  own  terms,  and  accordingly,  in  1671,  he  became 
Lord  President  of  the  Court  of  Session.  Ten  years  afterwards  he 
had  to  resign  all  his  appointments,  because  he  refused  to  take  the 
"test"  oath.  He  then  went  to  Holland,  where  he  lived  several 
years,  and  on  his  return  to  Scotland,  he  was  reappointed  Lord 
President  of  the  Court  of  Session.    He  died  in  1695. 

Stair's  Institutions  were  published  in  1681.  A  large  portion  of 
the  work  is  devoted  to  succession,  a  branch  of  the  law  which  Stair 
holds  to  be  most  important,  in  respect  "  the  rights  of  all  persons 
pass  once,  and  frequently  often,  in  every  generation."  After 
stating  the  division  of  the  channel  of  succession  into  two  currents, 
heritable  and  moveable,  he  proceeds  to  treat,  firstly,  of  that  which  is 
common  to  succession,  and  secondly,  of  that  which  is  proper  to  the 
several  kinds  thereof.  Under  the  first  head  he  speaks  of — (1.) 
What  natural  equity  holds  forth  of  succession;  (2.)  What  the 
Judicial  Law;  (3.)  What  the  civil  Roman  Law ;  (4.)  What  the  feudal 
customs;  and  (5.)  What  our  own  law  and  consuetude  provide 
oonceming  successions.  Each  of  these  heads  is  treated  at 
eonsiderable  length,  and  then  the  author  proceeds  as  follows : — 

18.  Saccession  in  Moveables  and  Xnunoveables.^ — ^"To 

^  Tit  26,  sec.  2a 
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return  to  our  customs(r)  in  succession,  ...  it  is  diyided  in  two 
branches,  the  one  is  of  moveables,  the  other  of  inimoye* 
ables,(«)  which  do  as  much  differ  as  the  customs  of -divers 
nations;  the  successor  in  immoveables  doth  only  retain  the 
name  of  heir,  and  therefore  immoveables  are  called  heritable 
rights,  and  that  part  of  the  moveables  which  belongs  to  the  heir  is 
called  heirship  moveable.  (Q 

''  The  successor  in  moveables,  from  the  office  of  executing  the 
defunct's  will,  express  or  presumed,  is  called  Executor.(u) 

"We  shall  here,  summarily  at  one  view,  set  forth  the  whole 
matter  of  succession  with  us,  which  we  shall  more  fully  and 
distinctly  foUow  in  the  ensuing  titles.  .  .  . 

''As  to  moveables,  we  shall  not  repeat  what  hath  been  said 
of  the  distinction  of  heritable  and  moveable  rights,(t;)  whether 
goods  or  moveable  debts ;  but  shall  only  hold  ^  forth  what 
becometh  of  moveable  rights,  after  the  owner's  decease  :(w)  and, 
first,  if  the  defunct  be  married,  there  was  thereby  a  communion 
of  goods(a;)  betwixt  the  defunct  and  the  other  spouse,  which 
being  dissolved  by  death,  the  sunivor  may  withdrawCy)  their  share, 
which  share  is  estimate  by  the  condition  of  the  family  at  that 
time;  for  if  in  the  family  there  were  a  husband,  a  wife  and 
children  not  for{sfamiliat,{z)  the  wife's  share  is  the  third ;(a) 
but  if  there  were  no  child  unforisfamUicU,  (6)  the  wife's  share  is 
the  half,  which  is  not  properly  a  succession,  but  a  division." 

19.  The  Seveiral  Degrees  of  Snccession  in  Moveables.^— 

"  The  first  degree  of  succession  in  moveables,  with  us,  is  by  the  will 
of  the  defunct,  by  his  testament  or  codicil.  .  .  . 

*<The  will  of  the  defunct  is  restrained  with  us,  in  three  cases: 
the  first  is,  bastards  cannot  at  all  test,  or  leave  legacies,  unless 


(r)  §§  1, 3-12. 

{$)  Moveable  and  immoveable 
rights  defined,  §§  83,  235. 

(t)  Heirship  moveables  now  abol- 
ished, §  237. 

(tt)  There  are  various  classes  of 
executors,  §  138. 

(v)  See  note  {$), 

(w)  J.&,  intestate. 

(x)  This  doctrine  of  communion  of 
goods  "  does  not  now  obtain,  §  89. 

(y)  « Withdraw  **  is  not  a  correct 


expression ;  the  share  of  the  survivor 
is  of  the  nature  of  a  debt — a  debt 
postponed  to  creditors,  and  emerging 
only  on  the  death  of  the  predeoeasiDg 
spouse,  §  89, 

(z)  See  §  118. 

(a)  Now  called  jiM  rdidcB,  §  91. 

(h)  This  clause  should  read  thus : 
If  there  were  no  child,  or  no  child 
who  has  not  been  forisbmiliated  or 
settled  with  (§  118),  the  wife's  share 
is,  &c. 


1  Tit  26,  sec.  24. 
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tbey  be  legittimat  or  have  power  from  the  king  of  making  testa* 
ment^  or  have  lawful  children.(c) 

^  (2.)  A  father  is  bound  up  in  respect  of  his  children  in  his 
family,  which  are  not  f(yri8famiU(it,(d)  and  provided  for ;  these 
have  necessarily  their  portion  natural,  and  bairns'  part  of  gear,(6) 
wherefrom  their  father  cannot  exclude  them  by  legacies  or  other- 
ways,  as  by  donations,  in  contemplation  of  death,  or  any  other 
gratuitous  deed,  done  on  death-bed.(/)  .  ,  .  And  therefore  a 
£ither  hath  only  power  to  dispose  upon  such  a  part  of  his  goods, 
which  are  thence  called  dead's  part,(^)  which,  if  he  have  a  relict,  and 
bairns  in  the  family,  the  bairns'  part  is  the  third,  the  relict's  part 
is  also  a  third,  and  so  the  defunct's  part  is  only  a  third ;  but  if  there 
be  no  relict,  then  the  bairns'  part  is  the  hali^  and  the  dead's  part 
is  the  other  half ;  but  if  there  be  neither  wife  nor  bairns,  the 
defunct  may  dispose  of  the  whole,  as  persons  never  married,  or 
wives  upon  whom  there  is  no  restriction,(A)  though  they  have 
husband  or  children,  for  they  may  dispose  of  their  share  of  the 
husband's  moveables,(i)  or  if  they  acquired,  or  succeed  to  any 
moveables,  in  viduity,  they  may  entirely  dispose  thereof,  though 
they  have  children.(A;)  .  .  . 

**  (3.)  The  third  restriction  of  the  defunct's  will  is  in  favour  of 
their  heirs  of  line,  for  heirs  having  the  sole  interest  in  heritable 
rights  are  by  our  custom  justly  excluded  from  coming  in  with 
other  children,  in  moveables,(2)  except  that  which  is  called  heir- 
ship moveable,(m)  which  is  the  best  of  every  kind  of  moveable,(7i) 
wherein  the  defunct's  will  cannot  prejudge  the  heir.(o)  .  •  . 

*'  The  second  memberQ?)  of  succession  in  moveables  is  from  the 
intestate ;  so  that,  failing  the  defunct's  will,  with  the  restrictions 


(c)  Bastards  can  now  make  wills,  § 
126.  See§78aBtowhocanmakewills. 

(d)  See  §  118. . 

(«)  Now  caUed  leffitimy  §  100. 

{/)  This  means  any  testamentary 
deed.  Law  of  death-bed  abolished 
since  16th  Angost,  1871 ;  34  &  35 
TietaSL    See  §§  104-110. 

(g)  Explained,  §  114. 

(A)  The  moveable  estates  of  wives 
iiotnbw8ahjecttojtMfnanti,§§  89,90. 
.  (t)  l,e,y  jus  reUeta. 
{  (k)  Children  have  .now  an  indefea- 
sible right  in  thd  mov^bl^  suboession 


of  their  mother,  §  113  ;  so  also  have 
husbands  on  the  predecease  of  the 
wife,  §99. 

(Z)  This  takes  place  only  where 
the  heir  takes  the  heritage  by  opera- 
tion of  law,  §  123.; 

(m)  See  note  (e),  p  18. 

(n)  As  to  what  was  included  under 
heirship  moveables,  see  §  51. 

(o)  This  also  stated  by  Erskine,  see 
§  51 ;  but  see  -Beirs  Prin.  §  190a 
-  (ff)  This  term  is  here  used  to  dis- 
tingnish  intestate  from  testate  suooes- 
9ion. 
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aforesaid^  the  neaTest-of-km(j)  have  interest  both  in  the  defunct's 
moveables  and  ofSce  of  executry  ;(r)  and,  thoagh  they  daim  not 
the  office,  yet  have  they  a  right  to  the  goods,  leaving  a  third  of 
dead's  part  to  the  executors  for  administration  of  the  office.($) 

"  These  nearest-of-kin  take  place  all  in  order ;  all  the  nearest 
degree,  male  or  female,  come  in  equally  ;(Q  and  there  is  no  right 
of  representation  in  moveabIes.('u)  The  first  degree  is  children, 
male  or  female,  with  whom  grandchildren  come  not  in  by  right 
of  representation  in  place  of  their  defunct  parents ;  so  children 
have  an  interest  in  their  father's  moveables — ^viz.,  their  bairns' 
part,(t;)  wherein  their  father  cannot  prejudge  them  and  their 
interest  as  nearest-of-kin,  whereby  they  succeed  to  the  dead's  part 
in  so  far  as  intestate.  Next  unto  children  are  grandchildren,  or 
any  descendants  of  the  nearest  degree,  (tc;)  Next  unto  these  are 
brethren  and  si8ters,(a;)  wherein  brethren  and  sisters-german  or 
by  both  bloods,  exclude  those  by  one  blood.  Next  unto  brethren 
and  sisters  are  their  descendants  in  the  nearest  degree  without 
representation.(^)  And  last  are  the  nearest  degree  of  agnates(0) 
male  and  female  jointly  without  representation.  If  there  be  no 
descendants  or  agnates  in  the  case  of  bastards,  who  can  have 
none,(a)  or  others  who  happen  de  facto  to  have  no  children  or 
agnates,(&)  their  goods  become  caduciary,  and  are  confiscated(c) 
to  the  king  as  last  heir,  or  by  reason  of  bastardy.(c2)  .  .  . 


(q)  Nearest-of-kin  may  now  be  in 
different  degrees,  §  84. 

(r)  As  to  persons  eligible  for  office 
of  executor,  see  §  139. 

(«)  This  right,  which  belonged  to 
execnton-nominate  only,  abolished  by 
§  8  of  Act  1855,  App. 

(0  See  note  (q.) 

(u)  Representation  now  admitted 
among  descendants  and  collaterals  of 
intestate,  §  125. 

(v)  Now  called  legUinif  §  100, 

(w)  See  note  (u). 

(x)  By  statute  father  now  takes 
one-half,  and  fiuling  him,  mother 
one-third,  preferably  to  brothers  and 
listers,  §  129. 

(jjf)  Altered,  see  note  (u), 

{»)  After  brothers'  and  sisterb*  de- 
scendants, come  brothers- and  sisters- 
oonsanguinean  and  their  descendants; 


after  them  the  father  at  common' 
law;  after  him  (to  the  extent  of 
one-half  of  the  succession)  brothers- 
and  sisters-uterine  and  their  descend^ 
ants ;  and  after  these  the  kin  as  in 
the  text,  §  129. 

(a)  Bastard's  children  succeed  to 
him,  §  126. 

(6)  Mothers  and  brothers-  and  sis* 
ters-uterine  and  their  descendants 
take  one-third,  and  one-half  under 
certain  circumstances,  §  129. 

(c)  Confiscation  takes  place  only 
in  the  failure  of  the  three  lines  ci 
succession,  and  upon  satisfaction  of 
the  claims  of  the  persons  indicated  in 
note  (5),  §  129. 

(d)  See  effects  of  bastardy,  §  126 ; 
also  §§  65-67 ;  for  rules  in  Mackenzie's 
Inst  see  §  33;  Bankton's,  §  38$. 
£x8kine's,§53;  BeU'8,§72. 
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20.  Snccesdon  in  Heritable  Rights.^— ''Succession  in  im- 
moveable and  heritable  right8(6)  proceeds  wholly  in  a  different 
manner ;  for  succession  in  moveables  is  more  near  to  the  course 
of  natural  succession  and  to  the  civil  law  of  the  Romans,  especially 
their  ancient  and  middle  law;  but  the  succession  in  heritable 
rights  agreeth  more  to  the  recent  feudal  customs  of  most  nations, 
whereby  primogeniture  is  established  for  the  honour  and  pre- 
servation of  noble  families,  and  in  them  for  the  good  and  safely  of 
their  kings  and  countries." 

21.  Kinds  of  Heirs  in  Scotland.' — ^"'Succession  in  heritable 
rights  in  Scotland  are  either  by  the  will  of  the  fiar,(/)  or  by  law 
provisione  hominis  or  legia.  Heirs  by  the  course  of  law  are 
called  heirs  of  line,  as  befidling  by  the  line  of  succession  appointed 
and  known  in  law;  all  other  heirs  do  cross  or  cut  that  line,  and 
therefore  are  called  heirs  of  tailzie,  from  the  French  word  tayler, 
to  cnt(g)  ...  As  regards  heirs  of  line,  the  law  hath  ordered  them 
thus :  first,  The  eldest  lawful  son  and  his  descendants  in  order,  by 
right  of  primogeniture,  excludeth  all  other  descendants,  male  or 
female  ;(h)  failing  sons,  the  daughters  and  their  descendants  do  all 
succeed  equally,(t)  except  in  rights  indivisible,(A;)  which  fall  to  the 
eldest;  failing  descendants,  the  next  degree  is  of  the  next  imme* 
diate  brother-german  and  his  descendants,  and  among  middle 
brethren  the  immediate  elder  brother  succeedeth  in  conquest,(Q 
whereunto  the  def anct  did  not,  nor  could  not  succeed  as  heir ;  but 
in  all  others  the  immediate  younger  brother  succeedeth,(m)  and 
therefore  is  called  the  heir  of  line,  and  the  other  the  heir  of 
conquest(n)  If  the  fiar  be  a  woman,  her  brother-german(o) 
excludeth  sisters-german,  and  of  her  brothers,  the  immediate 
elder  brother  succeedeth    in   conquest,(p)    and   the  immediate 


(e)  Heritable  righto  defined,  §  235. 

(/)  Fiar  here  means  proprietor,  bat 
ordinarily  term  now  applied  to  per- 
son vested  in  heritable  property  sub- 
ject to  a  right  of  liferent  in  another. 

(g)  See  §§  28,  40,  242 ;  heir-of- 
line  is  synonymons  with  beir-at-law, 
beir-general,  heir  whatsoever. — ^Bell's 
Prio.  §  1690. 

(h)  The  right  may  be  subject  to 
terce  or  courtesy.    See  §§  261,  264. 

(i)  Daughters  succeed  equally;  but 
1  Tit  26,  sec  26. 


among  their  descendanto,  sons  in  their 
order  exclude  daughters,  §  248. 

(k)  As  to  what  these  righto  are  see 
§48. 

(Q  Conquest  aboliBhed,  §  236. 

(m)  Failing  a  younger  brother  and 
his  issue,  the  elder  brothers  and  their 
issue  succeed  in  inverse  order,  §  253, 

(n)  Conquest  abolished,  §  257. 

(o)  And  his  issue,  male  and  female, 
§253. 

(p)  Conquest  abolished,  see  §  257. 
«  Tit.  26,  sea  33. 
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yoimger  in  beritage  ;(q)  failing  brothers-germaD,(r)  sisters-german 
and  their  descendants(9)  exclude  both  brethren  and  sisters  by  the 
father's  side  only ;  failing  brothers-  or  8isters-gennaD,(^)  brothers 
by  the  father's  side  succeed  to  the  defunct^  whether  male  or  female, 
the  immediate  elder  in  conquest,(t£)  and  the  immediate  younger  in 
heritage.(t;)  Failiog  all  brothers  and  BiateT8,(w)  the  father,  or  other 
masculine  ascendant  of  his  liue  succeeds  to  the  defunct,  whether 
male  or  female,  and  excludes  the  brothers  or  sisters  of  that  ascend* 
ant,  as  a  grand-grandfather  excludes  his  brethren,  but  not  father's 
iMrethren  to  the  defunct(j;)  Failing  ascendants,(y)  the  &ther's 
brothers,  and  father's  sisters  and  their  descendants,  succeed  in  all 
points  as  brothers  and  sisters,  the  double  blood  excluding  the 
single  blood,  (s)  and  the  immediate  elder  brother  succeeding  in  con- 
quest,(a)  and  the  immediate  younger  in  heritage  ;(b)  and  all  failing, 
the  grandfather;  and  failing  him,  his  brothers  and  sisters  the 
same  way ;  and  so  upward  till  there  can  be  any  propinquity  of 
blood  proved;  which  all  failing,  the  king  taketh  place  as  last 
heir."(c) 

22.  No  Place  for  adopted  or  Oognates(ci)  in  Succession.^— 
^'In  this  line  of  succession  observe — (1.)  That  there  is  no  place  for 
adopted  children,  or  their  issue,  but  only  for  the  natural  issue  of 
the  vassal,  which  cannot  be  changed  by  a  voluntary  act  of  adoption^ 
without  consent  of  the  superior  in  the  investiture  ;(e)  neither  is 
adoption  in  use  with  us  in  any  case.    (2.)  These  natural  heirs  must 


(q)  See  note  (m). 

(r)  And  their  descendants,  §  240. 

{$)  Sons  in  order  of  seniority,  and 
danghters  equally,  §  246. 

(0  And  their  descendants,  §  253. 

(u)  See  note  (m). 

(v)  Failing  brothers  on  the  father's 
side  and  their  descendants,  sisters  on 
the  father's  side  succeed  equally  and 
their  issue,  §  254 ;  see  also  note  (tn). 
'  (w)  German  and  consanguinean  and 
their  descendants,  §  256. 

(x)  This  passage  is  a  little  invol- 
ved; it  means  that  the  father  and 
grandfather,  each  in  his  own  line, 
excludes  his  own  brothers  and  sisters. 

(y)  For '^cendants**  read  "fother." 

1  Tit  26, 


'  (z)  This  means  half  hlood  oon-' 
sanguinean,  not  uterine,  §  256. 

(a)  Altered,  see  §§  236,  257. 

(6)  See  note  (m). 

(c)  For  rules  in  Mackenzie's  Inst 
see  §§  28-30;  Bankton's,  §  38; 
Erskine's,  §§  40-48 ;  BeU's,  §§  69, 
70. 

(<Q  "Adopted"  does  not  mean  that 
legal  descent  cannot  be  altered  by 
deed.  Bell's  Prui.  §  1691 ;  Cognates 
means  relatives  on  the  mother's  side; 
Agnates,  relatives  on  the  father's 
side ;  Bell's  Prin.  §  2078. 

(e)  Legal  descent  may  be  altered 
by  deed  without  the  superior's  eon- 
sent,  Bell's  Prin.  §  1692. 

sec  34. 
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also  be  lawfal,  whereby  bastards  are  excluded.(/).  .  .  (3.)  There  is 
no  place  for  cognates,  as  to  the  mother,  grandmother,  or  other 
feminine  ascendant^  or  those  of  their  side,  but  only  to  agnates 
conjoined  by  the  father,  grandfather,  &c.,  which  holdeth,  even 
though  the  heritage  descended  from  the  mother  or  those  of  her 
m.de.{g)  .  .  •  (4.)  In  all  this  line  of  succession  there  is  place  for 
representation  of  descendants,  in  place  of  their  defunct  parents  ;{h) 
so  that  females  of  a  farther  degree,  by  the  right  of  representation, 
exclude  males  of  a  nearer  degree  ;  as  the  eldest  son's  daughter  will 
be  preferred  in  the  grandfather's  inheritance  to  his  other  sons  in 
private  rights,  though  that  be  controversed  by  the  more  common 
feudal  customs,  as  is  largely  and  learnedly  disputed  by  Tira- 
quellus."(i) 

23.  Parents  Succeed  to  their  Ohildren,  and  exclude  Col- 
laterals, &C.^ — ''  In  this  lineal  succession  the  father,  grandfather, 
or  other  ascendants  of  the  paternal  line,  succeed  in  heritable 
rights,  next  unto  brothers  and  sisters,(j;)  and  before  all  other 
collaterals  or  agnates.(Z)  .  «  »  The  reason  why  brothers  and  sisters 
of  the  defunct  are  preferred  to  the  father  with  us,  may  be,  because 
such  fees  do  commonly  proceed  from  the  father,  and  therefore,  by 
the  continuance  of  that  same  fatherly  affection,  are  derived  to 
the  brothers  and  sisters,  and  because  they  are  in  more  need  of 
provision  than  the  father." 

In  treating  of  the  interests  of  the  several  kinds  of  heirs,  Lord 
Stair  says : — 

24.  Heirship  Moveables.^—-''  Heirs  have  also  right  to  moveable 
heirships,  (m)  .  .  .  Heirship  moveable  is  the  best  of  every  kind  of 
moveables,  belonging  to  the  defunct,  which  the  heirs  of  line  may 
draw  from  the  executors,  whereof  there  is  an  ordinary  list.('2^)  •  .  . 
Heirship  moveables  is  established  by  the  Act  of  Parliament,  1474, 


(/)  As  to  bastards,  see  §  126. 

(g)  Heritage  acquired  from  or 
through  the  mother  neyer  asceuds 
to  the  maternal  line  after  it  has 
vested,  §  249 ;  Heritage  now  vests 
without  service,  §  239. 

(h)  Representation  is  also  admitted 
among  collaterals,  §  245. 

(%)  For  rules  in  Mackenzie's  Inst. 
see  §  30 ;  Erskine,  §  46. 

1  Tit.  26,  sec.  35.  « Tit.  27,  7  and  9. 


(h)  And  their  descendants,  §  259. 

(0  This  means  that  the  father 
excludes  his  own  collateiab,  and  that 
these  succeed  in  manner  mentioned 
in  §  21,  to  the  exclusion  of  the  grand- 
father, and  so  forth,  §  259. 

(m)  This  right  abolished  as  from 
3l8t  July,  1868,  §  237. 

(n)  See  Darg.  23rd  Dec  180a 
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cap.  53.  .  .  .  It  is  not  always  a  single  thing,  but  goeth  sometimes 
by  pairs,  and  sometimes  by  dozens,  as  in  spoons.  So  the  heirship 
of  oxen  was  found  to  be  a  yoke,  and  not  a  single  ox.  .  •  .  And 
heirship  taketh  place  only  in  corporibus,  but  not  in  qtumtitatibus, 
as  in(o)' money,  cloath,  mettal,  &c.  And  so  the  shell  of  a  salt-pan 
which  was  out  of  use  was  accounted  but  iron,  and  not  to  fiJl 
under  heirship  moveable.''(p) 

26.  Heirs  of  Conquest.^ — "^  Heirs  of  conquest  (9) . . .  have  only 
place  where  there  is  an  elder  and  younger  brother,  or  an  elder  and 
younger  father  brother,  fee.,  and  their  issue  to  succeed :  in  which 
case  the  law  alloweth  two  heirs,  the  immediate  elder  succeedeth 
in  conquest,  and  the  immediate  younger  in  the  heritage,  (r)  There- 
fore the  one  is  specially  called  the  heir  of  conquest,  and  the  other 
retaineth  the  common  name  of  the  heir  of  line.  Conquest  is 
fevdum  novum,  whereunto  the  defunct  did  not  succeed  as  heir 
to  any  person,  or  whereunto  the  defunct  could  not  succeed  as 
heir,  for  if  that  were  disponed  to  him  by  the  defunct,  whereunto 
he  would  have  succeeded,  it  were  but  Preceptio  hasreditatis,  and 
so  remained  to  be  repute  as  heritage  to  descend  to  the  younger, 
and  not  to  ascend  to  the  elder."  («)  .  .  . 

26.  Heirs-Portioners.^ — ''Heirs-portioners  are  amongst  heirs  of 
line,  for  when  more  women  or  their  issue  succeed,  failing  males  of 
that  degree,  it  is  by  the  course  of  law  that  they  succeed ;  and 
because  they  succeed  not  in  solidum,  but  in  equal  portions,  (Q 
they  are  caUed  heirs-portioners ;  and  though  they  succeed  equally, 
yet  rights  indivisible  fall  to  the  eldest  alone,  without  anything 
in  lieu  thereof  to  the  rest  As  (1.)  Dignity  of  lord,  earl,  &c. 
(2.)  The  principal  manse,  (u)  being  tower,  fortalice,  &;c.,  which 
doeth  not  extend  to  houses  in  burghs,  nor  to  ordinary  country 
houses,  the  former  being  divisible,  the  latter  falls  under  division. 


(0)  "Victual*  introduced  in  last 
edition. 

(p)  See  notes  to  last  edition  of 
Stair,  p.  330.  For  rules  in  Macken- 
zie's Inst,  see  §  31 ;  Erskine,  §  51 ; 
Bell,  §  73. 

(q)  Conquest  abolished  as  from  Ist 
Oct.  1874,  §§  236,  267. 

(r)  If    there    he   no    immediate 
1  Tit.  27, 10. 


younger,  the  immediate  elder  brother 
succeeds  in  heritage,  §  253. 

(<)  For  rules  in  Mackenzie's  Inst 
see  §  32 ;  Erskine,  §  49  ;  Bell,  §  71. 

(t)  Le,,  in  the  case  of  females  only ; 
the  issue  of  females  except  they  be 
all  females,  succeed  not  equally,  but 
sons  first  in  their  order,  with  their 
issue,  then  daughters  equally,  §  248. 

(u)  Mansion. 
^  Tit.  27, 11. 
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as  pertments  of  the  land  whereupon  they  stand,  and  are  not  as 
separata  jura  or  distinct  rights.  (3.)  Superiorities  are  accounted 
indivisible,(v)  and  befall  only  to  the  eldest  daughter  and  her  issue, 
and  thereby  all  the  casualties  of  the  superiority,  either  preceding 
or  following  the  defunct's  death."  (tc;) 

Mackenzie's  Institutes. 

27.  Estimate  of  Mackeiude's  Work. — Three  years  after  the 
publication  of  Stair's  Institutes,  Sir  George  Mackenzie,  or  "  the 
bluidy  Mackenzie,"  published  his  Institutions  of  the  Law  of 
Scotland,  namely,  in  the  year  1684.  Sir  George  was  born  in 
1636,  and,  like  his  coadjutors,  studied  law  in  France.  He 
thereafter  passed  advocate  ;  entered  Parliament  in  1669 ;  was 
named  King's  Advocate  in  1677,  and  died  in  1691.  Sir  George, 
in  the  midst  of  his  professional  labours,  prosecuted  literature 
with  much  assiduity,  and  published  several  well-known  literary 
works.  His  devotion  to  literature  is  probably  the  reason  why  his 
Institutions  contain  so  little  of  what  might  be  expected  in  com- 
mentaries of  the  law.  The  work  is  meagre  for  a  commentary 
on  the  law.  Lord  Bankton  speaks  of  it  as  "a  kind  of  epitome  of 
Lord  Stair's  work,  and  as  comprehending  in  miniature  most 
of  the  principles  of  our  law."  The  size  is  250  pages  12mo. 
We  extract  the  following  from  the  fourth  edition  published  in 
1706:— 

I.  hebitage. 

28.  Kinds  of  Heirs. — ^With  us  there  are  several  kinds  of  heirs, 
distinguished  by  their  several  denominations.  The  first  and  chief 
kind  of  heirs  are  the  heirs  of  line  who  are  so  called  because  they 
succeed  lineally  according  to  the  right  of  blood,  and  they  succeed 
thus : — 

*'  First  descendants  according  to  the  proximity  of  their  degree, 
in  which  the  eldest  son  is  preferred  to  all  his  brothers,  and  all 
the  brothers  to  the  sisters,  and  if  there  be  only  sisters  they 
succeed  all  equally,  (a;)      The  next  degree  is  grandchildren  and 

(v)  Saperiorities  where  Bubstantial  '  eldest  sister,  §  247  ;  Rule  of  descent 
fall  to  be  divided ;  see  note  (o),  §  48.  |  too  broadly  stated  here,  see  §  259 ; 


(to)  For  roles  in  Erskine's  Inst,  see 
§4a 
(z)  Indivisible  rights  go  to  the 


the  heir's  right  may  be  subject  to 
terce  or  courtesy,  §§  261,  264 
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their  great-graud-children,  &c,  who  succeed  all  in  the  same 

20.  Collaterals. — ''  If  there  be  no  descendants,  then  collaterals 
succeed,  in  which  the  first  degree  is  brothers-  and  sisters-gennan,(2^) 
for  the  whole  blood  excludes  the  half-blood,  and  brothers  the  sisters, 
and  brothers  (a)  by  the  father's  side  exclude  brothers  by  the 
mother's  side  ;  there  being  no  succession  with  us  by  the  mother's 
side.  Failing  descendants  and  brothers  and  sisters^  whether 
german  or  consanguinean,(&)  the  succession  ascends  first  to  the 
defunct's  own  father,  who  excludes  all  his  own  brothers  and 
sisters,  the  defunct's  uncles  and  aunts;  and  failing  them,(c)  the 
father's  brother  (cZ)  (observing  the  same  rules  formerly  mentioned 
in  the  succession  of  brothers  and  sisters)^  and  failing  the  fisither's 
brothers  and  sisters,(6)  the  grandfather,  and  after  him  his  brothers 
and  sisters  the  same  way,  according  to  the  propinquity  of  blood : 
and  so  upwards  as  long  as  any  propinquity  can  be  proven,  all 
which  failing,  the  king  succeeds  as  ultimus  hcBres."(f) 

30.  Bight  of  Eepresentation. — ''  It  is  to  be  observed  that  in 
heritage  there  is  a  right  of  representation  whereby  the  descendants 
exclude  still  the  collaterals,  though  the  latter  be  nearer  by  many 
degrees  to  the  stock  or  Communis  Stipes ;  and  thus  the  great- 
grand-child  of  the  eldest  son  secludes  the  second  brother,  because 
he  comes  in  place  of,  and  so  represents  the  elder  brother,  his 
great-grandfather,"(gr) 

31.  Heirship  Moyeables.(A)— ''The  heu:  of  line  has  right  to  the 
heirship  moveables,  and  excludes  all  other  heirs  therein.  Heirship 
moveables  are  the  best  of  each  kind  of  moveables,  which  is  given 
to  the  heir  because  he  is  excluded  from  all  other  moveables."(i) 

32.  Heir  of  Conquest  (A;) — ''  An  heir  of  conquest  is  he  who  sue- 


{y)  For  rales  in  Stair  see  §  21  ; 
Enkine,  §  40. 

(a)  And  their  descendants,  §  253. 

(a)  Or  sisters,  §§  254,  255. 

(6)  And  their  descendants,  §§  253, 
254. 

(c)  For  « them ''  read  «  him  "— i.e., 
the  father. 

id)  And  sisters,  §  260. 

(e)  And  their  descendants,  §  260. 


(/)  For  rales  in  Stair,  see  §  21 ; 
Erskine,  §  43  ;  Bankton,  §  38. 

[g)  For  rales  in  Stair,  see  §  30 ; 
Bankton,  §  38 ;  Erskine,  §  46. 

QC)  Abolished  since  31st  July,  1868, 
§237. 

(«)  For  rales  in  Stair,  see  §  24 ; 
Erskine,  §  51 ;  BeU,  §  73. 

(Jt)  Conquest  abolished  since  Ist 
Oct.  1874,  §§  236,  257. 
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ceeds  to  the  defunct  in  lands  and  other  heritable  rights  to  which 
the  defunct  did  not  himself  succeed  as  heir  to  his  predece8sors."(Q 


II.  MOYEABLES. 

33.  Exiles  in  Moveables.— ''The  same  rules  are  x)bseryed  in 
the  succession  of  moveables  that  were  formerly  specified  in  the 
succession  of  heritage,  except  as  to  these  particulars — yiz.,  all  of  one 
degree  succeed  equally  ;(m)  and  so  amongst  brothers  and  sisters,  th6 
elder  seclude  not  the  younger,  nor  males  the  females,  as  in  heritage  ; 
and  in  moveables  there  is  no  right  of  representation  as  in  heritage  ;(n) 
and  therefore,  if  there  be  a  brother  and  two  sisters  alive,  and  a 
third  sister's  children,  the  brothers  and  sisters  who  are  living  will 
succeed  equally,  excluding  the  children  of  the  sister  who  is  dead."(o) 

34.  Jus  Relictce. — "  If  a  man  be  married,  the  wife  has  without 
paction  a  share  in  his  moveables,  of  which  he  cannot  defraud  her 
by  his  testament,  and  this  is  called  Jv^Relicto  ;(j>)  and  if  there  be 
children,  the  law  has  provided  a  portion  of  the  moveables  for 
them,  which  is  therefore  called  their  legitim,(9)  and  of  which  their 
father  cannot  prejudge  them  by  his  testament ;  but  there  is  no 
legitim  due  by  the  mother's  death  ;(r)  nor  have  children  who  are 
forisfamiliat  (that  is  to  say,  who  are  married,(«)  and  have 
renounced  their  portion  natural),  any  legitim  due  to  them.  This 
legitim  is  also  due  only  to  the  immediate  children,  but  not  to 
grand-children."(Q 

35.  Dead's  Part. — **  The  remainder  of  the  defunct's  moveables, 
besides  what  is  due  to  the  relict  and  children,  is  called  the  dead's 
part  \{u)  and  upon  that  only  he  can  dispone.    If  a  man  have  no 


(Z)  For  rules  in  Stair,  see  §  25 ; 
Erskine,  §§  49,  50  ;  Bell,  §  71. 

(m)  This  is  not  so  now;  next-of-kin 
may  he  in  different  degrees,  §§  84, 
125. 

(n)  There  is  now  representation  in 
the  descending  and  coUateral  lines, 
§125. 

(o)  Not  so  now,  §  125.  There  are 
now  also  other  exceptions  to  the  above 
rales — e.^.,  the  father  takes  one-half, 
and  fiiling  him,  the  mother  one-third, 
pfeferably  to  brothers  and  sisters. 
Uterine  brothers  and  sisters  and  their 


issue  take  also  one-half  preferably  to 
uncles-  and  aunts-german,  §  129.  For 
rales  in  Stair,  see  §  19 ;  Bankton, 
§  38 ;  Erskine,  §  53 ;  Bell,  §  73. 

(l>)  See  §§  91.9a 

(g)  See  §§  100-113. 

(r)  Legitim  is  now  payable  out  of 
mother^B  moveable  estate,  §  113. 

(<)  Marriage  is  not  a  condition  of 
forisfamiliation,  §  118. 

(0  For  rnles  in  Erskine,  §§  55,  58, 
59. 

(tt)  See  §  114 
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wife  nor  bairns  all  is  the  dead's  part,  and  may  be  disponed  by 
him.  If  there  be  either  wife  or  bairns,  and  not  both,  then  the 
defunct's  testament  receives  a  bipartite  division ;  but  if  there  be 
both  wife  and  bairns,  then  it  receives  a  tripartite  division."(t;) 

36.  Oollation.(u>) — ''The  heir  has  no  share  in  the  moveables 
except  he  collate  (and  be  content  that  the  rest  of  the  children 
share  equally  with  him  in  all  that  he  can  succeed  to  as  heir),  or  in 
case  there  be  but  one  child,  for  then  that  child  is  both  heir  and 
executor  without  collation."(^) 

Bankton  Institutbs. 

37.  Estimate  of  his  Work. — Inl751-53,LordBankton  published 
liis  three  folio  volumes  titled  "  Institute  of  the  Law  of  Scotland." 
The  work  is  abnormally  lengthy,  and  of  a  discursive  and  specu- 
lative nature.  In  treating  of  succession,  he  begins  by  explaining 
in  detail  how  the  law  is  founded  on  the  presumed  will  of  the  dead 
paHy ;  that  the  term  "  heu: "  in  a  strict  sense  is  applied  to  the 
successor  in  heritage,  and  executor  to  the  successor  in  moveables ; 
that  the  heir  succeeds  to  the  immoveable  property,  and  the 
executor  to  the  moveables  ;  that  the  right  of  representation  takes 
place  only  in  heritage,(y)  and  that  in  heritage  males  exclude  females 
in  the  same  line  of  succession,  but  in  moveables  all  in  the  same 
degree  succeed  alike  ;(z)  that  in  both  heritage  and  moveable  suc- 
cession the  whole  blood  excludes  the  half-blood  in  the  same  line 
of  succession  ;  that  brothers  and  sisters  are  considered  as  descend- 
ants,(a)  and  therefore  preferab  to  the  lineal  ascendant  line ;  that 
the  mother  and  her  relations  never  succeed  either  in  heritage  or 
moveables,(&)  but  that  one  succeeds  to  his  mother,  and  to  such 
relations  as  she  could  succeed  to ;  that  in  moveables  any  of  the 
nearest-of-kin  renouncing(c)  makes  way  for  the  rest  in  the  same 


(v)  The  husband  and  children  have 
now  indefeasable  rights  in  the  wife 
and  mother's  moveable  estate  on  her 
death,  §§  d9,  113.  For  roles  in 
Erskine  see  §  57. 

(w)  See  §§  120-123. 

(x)  For  rules  in  Erskine  see  §§ 
63,  64 ;  BeU  §  73. 

(y)  This  now  altered,  §  125. 

(z)  Next-of-kin  may  now  be  in 
different  degrees,  §§  84,  125. 


(a)  Brothers  and  sisters  are  colla- 
terals, §  129. 

(6)  In  moveables,  mother,  failing 
the  father,  takes  one-third  preferably 
to  the  brothers  and  sisters,  and 
brothers-  and  sisters-uterine  and  their 
issue  take  one-half  preferably  to 
uncles  or  aunts,  §§  87,  88. 

(e)  This  applies  to  the  renunciation 
by  children  of  legitim. 
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degree,  and  then,  after  explaining  the  lines  and  degrees  of  pro- 
pinquity  in  order  to  succession,  he  gives  the  following  :•— 

38.  Special  Enles  of  Succession  in  Heritage  and  Moveables. 

— "From  the  observations  hitherto  made,^  it  appears  that  the 
lineal  succession  with  us,  in  both  heritables  and  moveables,  is: — (1.) 
The  descendants  in  the  remotest  degree  exclude  ascendants  and 
collaterals. (d)  (2.)  That  brothers  and  sisters  succeed  next  to 
descendants. (e)  (3.)  Failing  those,  and  their  issue  lawful,  the 
immediate  ascendant  succeeds.  (4.)  The  immediate  ascendant's 
collaterals.  Thus,  the  father  succeeds  to  his  child,  failing  the 
child's  descendants,  and  his  brothers  and  sisters  by  the  father  and 
their  issue ;(/)  and  next  to  the  father,(5r)  his  brothers  and  sisters, 
the  deceased's  uncles  and  aunts,  and  their  issue  lawful  ;(A)  and  failing 
those,  the  grandfather  by  the  father,  and  after  him  the  grand- 
father's brothers  and  sisters,  and  their  issue  succeed ;  and  so  back- 
wards to  the  most  antient  predecessors,  the  collaterals  of  the 
immediate  progenitor  always  barring  the  remoter  predecessor  and 
his  coUaterals.  This  is  founded  upon  the  same  reason  that  brothers' 
and  sisters  exclude  the  father(t) — viz.,  that  it  is  presumed  the  right' 
came  from  the  father,  and  the  same  affection  to  continue  to  all  his 
children.  (5.)  That  the  whole  blood  always  excludes  the  half-blood 
in  the  same  line  of  succession.  Thus  brothersr  and  sisters-german 
and  their  issue  exclude  brothers-consanguinean ;  but  a  brother- 
consanguinean  bars  the  father,  or  his  brothers  and  sisters,  though 
of  the  whole  blood.(A;)  (6.)  That  the  mother  or  any  relations  by  her 
never  succeed ;  so  that  there  will  be  place  for  the  king  as  last  heir,  in 
preference  to  cme's  mother,brothers-  or  sisters-uterine,(i)  thoughchild- 
ren  succeed  to  their  mother,  and  such  relations  to  whom  she  herself^ 


(cK)  Doctrine  of  representation  ap- 
plies, §§  125,  245. 

(e)  In  moveables,  father  and  mother 
take  as  in  note  (o),  §  33,  by  Statute 
preferably  to  brothers  and  sisters. 
In  heritage  in  the  case  of  a  middle 
brother  dying,  his  younger  brothers 
and  their  issue  succeed  first,  and 
fSuling  them,  his  elder  brothers  and 
their  issue  in  inverse  order,  §  253. 

(/)  See  note  (e).  In  both  estates 
brothers-  and  sisters-consanguinean 
and  their  issue  come  alter  brothers- 
and  sisters-german  and  their  issue, 


and  before  the  father  at  common  law, 
§§  129,  259. 

(g)  Brothers-  and  sisters-uteribe 
and  their  issue  take  one-half  of  move- 
able estate  preferably  to  his  brothers, 
&C.,  as  in  text,  §  129. 

(h)  Uncles- and  aunts-consangiiin^ 
ean  come  in  here,  §  129. 

(i)  At  common  law.  See  ezcep*' 
tions  in  note  (o),  §  33. 

(k)  See  note  (o),  §  33,  for  exception 
in  moveables. 

(0  See  note  {h\  §  37.  ' 

»  3,  4,  28.     ' 
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eould  succeed.  Lastly,  That  there  is  no  succession  by  affinity.(m) 
Thus,  the  husband  and  wife  never  succeed  to  one  another,(n)  and 
much  less  can  the  relations  of  the  one  succeed  to  the  other,  or  his 
relations.(o)  The  case  was  otherwise  in  the  civil  law  by  which, 
failing  blood  relations,  the  husband  succeeded  to  the  wife,  and,  on 
the  contrary :  but  the  relations  of  the  one  never  succeeded  to  the 
other.  And  if  the  wife  survived  and  was  indigent,  she  succeeded 
to  a  certain  proportion  of  the  deceased's  effects,  by  the  law  of  the 
Novels,  even  though  the  deceased  left  children.  .  .  .  The  diversity 
between  the  law  of  succession  in  heritage^  and  that  of  moveables 
with  us  is : — (1.)  That  in  heritage,  males  bar  females  in  the  same  line 
of  succession,  but  not  otherwise.(p)  Thus  sons  exclude  daughters: 
brothers  exclude  sisters ;  but  sisters-german  or  consanguinean  bar 
the  father,  and  the  collaterals  to  him.  (2.)  That  in  heritage,  the 
right  of  primogeniture  takes  place  among  males ;  so  that  the  eldest 
son  and  his  issue  exclude  all  the  rest,  and  eldest  brother  the  younger 
brothers,  with  the  foresaid  distinction  as  to  a  middle  brother, 
that  the  succession  divides  between  the  heir  of  line  and  heir  of 
conquest.  (;)  (3.)  That  in  case  of  female  succession  in  heritage,  all 
of  the  same  line(r)  and  the  issue  of  the  deceased  inherit  equally ; 
thus,  all  the  daughters  succeed  alike  as  heirs-portioners,(5)  and  all 
the  sisters;  first,  german,  and  next,  consanguinean.  (4.)  That  in  heri- 
tage there  is  place  for  the  right  of  representation  ;(Q  so  that  the 
great-grandchild  of  the  eldest  son  will  exclude  the  second  son  ;  and 
among  the  children  of  heirs-portioners,  the  eldest  son  succeeds  in 
his  mother's  right,  exclusive  of  the  rest.  But  in  moveables,  as  has 
been  oft  said,  all  of  the  same  degree(t£)  and  quality,  male  and  female, 
come  in  alike.'  .  .  .  The  foresaid  line(t;)  of  succession  takes  place 


(m)  ThiB  rule  does  not  now  hold 
absolutely.    See  §§  88, 99. 

(n)  See  note  (m). 

(o)  Brothers-  and  alBters-uterine 
and  their  Ibbuo  now  take  one-half 
preferably  to  uncles-  and  aunts-ger- 
man,  §§  88, 129. 

(;>)  Meaning  not  very  clear :  sons 
are  in  the  first  line,  brothers  in  the 
second,  and  the  faUier  in  the  third, 
][n  the  first  and  second  lines,  the  doc- 
trine of  representation  operates  and 
enables  a  nude  to  exclude  a  female 

»  8,  4,  29. 


in  a  nearer  degree,  §§  245,  259.  See 
§  84  as  to  degrees  in  succession. 

(q)  Conquest  abolished,  §§  236, 
267. 

(r)  Read  "degree"  for  "line." 

(<)  The  eldest  heir-portioner  en- 
titled to  certain  privileges,  §  247. 

(0  So  also  now  in  moyeables, 
§125. 

(u)  Next-of-kin  may  now  be  in 
different  degrees,  §§  84, 125. 

(»)  Bead  "order"  for  "line.*' 

*  3,  4,  30. 
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unless  the  rights  are  expressly  provided  to  other  heirs.  This 
happens  where  one  takes  a  *  right  to  himself  and  his  heirs-male ; ' 
for  then  the  heir-male  succeeds,  though  in  a  remoter  degree^  in 
exclusion  of  a  nearer  heir-female  and  her  issue ;  and,  in  this  case 
the  heir-male  must  connect  his  propinquity  to  the  deceased  by 
males.  And  the  privilege  of  primogeniture  and  representation 
takes  place  here,  as  in  all  succession  to  heritage.  .  An  heir-male 
may  be  termed  an  heir  of  tailie :  because  the  lineal  succession  is 
frequently  thereby  cut  or  set  aside — ^viz.,  where  the  heir-male  is  not 
likewise  the  heir  of  line.  But  generally  an  heir  of  tailie  is  under- 
stood where  one  provides  his  estate  to  divers  successive  branches, 
limiting  it  *  to  one  and  the  heirs-male  of  his  body,  which  failing, 
another  and  the  heirs-male  of  his  body/  and  so  on  to  such  a  series 
of  heirs  substitute  as  the  tailier  thinks  proper ;  when  all  the 
branches  of  the  tailie  fail,  it  becomes  a  fee  simple.  Though  heirs- 
male  and  of  tailie  are  heirs  of  provision,  yet  more  commonly  heirs  of 
provision  are  meant  where  there  are  not  more  branches,  but  the 
right  is  taken  to  one,  and  the  heirs  of  such  a  marriage,  and  then 
they  are  likewise  termed  heirs  of  the  marriage.^  ,  .  •  The  lineal 
succession  in  heritage  takes  likewise  place  amongst  heirs  of  pro- 
vision, so  that  the  eldest  son  inherits  lands  provided  to  heirs  of  a 
marriage ;  but  if  it  is  a  sum  of  money,  it  goes  to  all  of  them  male 
and  female  as  in  moveables.  It  is  otherwise  if  a  sum  of  money  is 
provided  to  heirs-male  of  a  marriage ;  for  then  the  eldest  son  of 
the  marriage  succeeds  as  heir  of  provision  to  the  whole ;  because, 
amongst  males,  the  eldest  always  takes  without  division." 

Ebseine's  Institutes. 

39.  Estimate  of  his  Work.— The  next  legal  work  of  note  is 
the  Institutes  of  Professor  Erskine,  which  were  published  in  1773. 
This  is  undoubtedly  the  law  book  most  read  and  referred  to  at  the 
present  day,  excepting,  perhaps,  the  later  works  of  Professor  Bell 
It  stands  as  a  sort  of  land-mark  in  our  juridical  literature.  It 
slates  the  law  clearly,  fully,  and  yet  tersely. 

Erskine  was  bom  in  1696,  and  was  called  to  the  Bar  in  1719, 
but  **  did  not  succeed  as  a  practitioner  of  the  law."  In  1737  he  was 
appointed  Ph>fessor  of  Scots  Lawl  in  Edinburgh,  and  retained  the 
appointment  for  28  years.    In  1754  he  published  his  "*  Principles 

18,  A  31- 
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of  the  Law  of  Scotland,"  and  on  his  retirement  from  the  Professor- 
ship in  1765,  he  devoted  his  time  to  the  preparation  of  the 
Institutes,  but  the  work  was  not  published  until  five  years  after  his 
death,  which  occurred  in  1768, 

As  to  heritable  succession  he  says^ : — 

''  Succession  in  regard  to  its  subject  is  either  of  heritage(t(;)  or 
of  moveables.  .  .  .  Heritable  rights  descend  by  succession  to  the^ 
heir  \{x)  for  though  the  executors  to  whom  the  moveable  succession 
falls  are  sometimes  called  the  heirs  in  moveables,  yet  he  only  is 
heir  in  the  most  proper  sense  who  represents  the  deceased  in  his 
heritable  rights." 

40.  Order  of  Legal  Succession  in  Heritage.— '' The  heirs, 
pointed  out  by  law  succeed  to  the  deceased  in  the  following  order  :^—*, 
(1.)  Descendants  in  the  first  degree.  The  three  lines  of  propinquity — ; 
viz.,  of  ascendants,  descendants,  and  collaterals — have  been  already 
described,  and  the  nature  of  degrees  of  propinquity  explained.(y) 
The  preference  given  to  the  line  of  descendants  in  the  article  of 
legal  succession  is  established  by  nature  itself  and  confirmed  by. 
the  universal  consent  of  nations,  as  well  as  by  the  authority  of  the. 
Sacred  Text,  which  makes  the  right  of  succession  to  be  consequent 
upon  the  relation  of  a  child.     It  is  not  so  clear  whether,  in  a  com- 
petition among  descendants  themselves,  sons  ought,  by  the  natural : 
rule  of  preference,  to  have  a  larger  share  than  daughters,  or  whether 
the  eldest  son  should  be  regarded  above  the  rest.    By  the  Boman 
Law  the  succession  of  the  £Etther*s  whole  estate  was  divided  equally 
among  all  the  immediate  descendants  of  the  deceased,  whether  sons 
or  daughters,  but  it  may  be  safely  affirmed  that  the  preference  of 
the  sons  before  daughters  in  heritage  is,  at  least,  not  adversary  to  the 
law  of  ndture,  since  the  judgment  given  by  Qod  Himself  in  the  ease 
of  the  daughters  of  Zelophehad(^)  is  grounded  on  the  supposition, 
that  daughters  have  no  claim  to  the  inheritance  of  the  father  while* 
sons  exist.    By  the  law  of  Scotland  also,  sons  are  preferred  to. 
daughters  in  the  succession  of  heritage  ;(a)  one  reason  of  which  may 
be  deduced  from  the  first  feudal  maxims  which  subjectiCd  all  pro*. 


(w)  Heritage  defined,  §  235 ;  move-  \      {y)  See  §§  84,  259. 
ables,  §  8a  [      («}  Num.  xxviL  6-8. 

.  (x)  See  §  242.  I      (a)  See  §  259. 

13,8,3. 
'«3,8,5. 
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prietors  of  land  to  military  seryice.(&)  This  rule  had  at  first  the 
effect  of  excluding  females  in  every  case  where  there  was  no  special 
destination  in  their  favour  ;(c)  and  though  daughters  succeed  by 
our  later  customs  in  feudal  rights  where  there  are  no  sons,  yet  the 
original  rule  continues  to  have  this  effect,  that  where  sons  exist 
they  are  preferred  before  daughters.  In  the  case  of  daughters  only, 
they  succeed  equally  and  are  called  heirs-portLoners/'(cQ 

41.  Bight  of  Primogeniture  ijx  Oreat  Force  in  Scotland.^-- 

•*  Though  by  the  law  of  Moses  the  eldest  son's  right  of  primogeniture 
oyer  the  rest  was  but  partial,  extending  only  to  a  double  portion, 
it  has  beejQ  from  our  most  early  times  considered  as  total  by  the 
usage  of  Scotland,  so  as  to  exclude  the  younger  sons  from  the  least 
share  of  the  heritable  succession,  (e)  This  was  originally  made  part 
of  the  feudal  plan  out  of  favour  to  superiors,  that  they  might  not 
be  in  danger  of  losing  their  vassals'  services,  by  the  fees  being 
divided  into  small  parcels ;  and  was  soon  after  adopted  into  our 
law  with  universal  approbation  as  the  most  effectual  expedient  for 
perpetuating  the  dignity  and  influence  of  great  families,  and  for  the 
security  and  defence  of  our  country  in  the  times  of  public  trouble. 
All  heirs  ab  intestato  succeed  according  to  the  proximity  of  their 
several degrees,(/)  under  the  exceptions  to  be  hereafter  mentioned,(^) 
80  that  a  grandson  cannot  succeed  to  a  grandfather  while  his 
immediate-  father  is  alive.  In  default  of  immediate  descendants, 
grandchildren  succeed,  and  upon  their  failure  great-grandchildren 
and  so  in  infinitum;  still  preferring  males  before  females,  and  the 
eldest  male  before  the  younger.'^A) 

42.  Succession  of  Ascendants.' — "If  the  law  of  nature  be  con- 
sidered abstractly,  ascendants  ought  to  have  the  next  place  in  the 
l^al  succession  after  descendants ;  for  though  it  is  not  conformable 


(6)  The  feudal  system  was  estab- 
lished by  William  the  Conqneror. 
Under  it  the  ownership  of  nearly  all 
lands  was  vested  in  the  Grown,  and 
aU  those  lands  were  held  under  the 
Grswn  by  military  tenure.  This 
tenure  was  abolished  by  20  Geo.  II, 
c  90,  BeU's  Prin.  §  681. 

(e)  This  is  not  borne  out  by  the 
Rules  in  the  Reg.  Mag.    See  §  5. 

(d)  The  elder  daughter  being  en- 

»  3,  8,  0.  «  3,  8,  7. 


titled  to  certain  privilegesi  §  247* 
For  rules  in  Stair  see  §§  20,  21  ; 
Mackenzie,  §§  28,  29  ;  Bankton^ 
§38;  Bell,  §70. 

(e)  See  §§  2,  3. 

(/)  See  §§  269,  260. 

(g)  See  §  46. 

{h)  The  right  of  the  heir  may  be 
burdened  with  teroe  or  courtesy,  §§ 
261,  264. 
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to  the  order  of  nature  that  parents  should  outlive  their  children, 
yet  when  that  case  happens  they  ought  not  to  be  deprived  of  the 
sotTOwfdl  comfort,  as  it  is  expressed  in  the  Boman  law,  of  succeed- 
ing to  their  own  issue,  nor  to  suffer  at  the  same  time  the  loss  both 
of  their  children's  person  and  of  their  good6.(i)  The  first  feudal  law 
did,  however,  in  no  case  admit  ascendants  to  the  succession.  For 
which  Cujacius . assigns  this  reason:  That  feus  were  originally 
granted  only  po^^^m  to  descendants,  and  therefore  in  their  default 
returned  to  the  granter.  This  was  also  agreeable  to  the  ancient 
usage  of  Scotland.  And  Craig  assures  us  that  the  first  instance  in 
which  a  service  was  attempted  by  a  father  as  heir  to  his  son  was 
towards  the  middle  of  the  16th  century,  in  the  case  of  the  Earl  of 
Angus,  who  had  put  his  son  in  the  fee  of  his  estate,  and,  after  his 
son's  death,  wanted  that  it  should  return  to  himself.  Yet  this  is 
certain  that  by  our  later  customs,  which  seem  more  agreeable  to 
the  natural  law,  fathers  are  every  day  served  heirs  to  their  children 
without  oppositioh.(A;)  Ascendants,  though  they  be  capable  of  suc- 
ceeding by  our  present  practice,  yet  come  not  immediately  after 
descendants,  for  in  default  of  children  of  the  deceased  his  brothers 
and  sisters  are  preferred  to  the  father,  for  which  Stair  gives  this 
reason  (Z) :  That  as  such  fees  proceed  for  the  most  part  from  the 
father,  and  as  these  brothers  and  sisters  are  the  father's  own  issue 
equally  with  the  deceased  himself,  paternal  affection  is  presumed 
to  operate  as  strongly  for  them  as  for  the  deceased."(m) 

43.  Succession  in  Heritage  of  Collateral  Brothers-  and 
Sisters-Oerman,  Uterine  excluded.^ — "These  brothers  and  sisters 
succeed  in  the  following  order :  Brothers-german  have  the  first 
place;  that  is,  brothers  both  by  the  father  and  mother.  But  as,  by 
the  law  of  Scotland,  the  legal  succession  of  heritage  is  not  divided,  ex- 
cept in  the  special  cases  to  be  soon  ezplained,(7i)  the  brother-german 
next  youngest  to  the  deceased  succeeds  to  him  as  heir-at-law  accordy 
tng  to  the  natural  rule,  heritage  descends.  Where  the  deceased  is 
himself  the  youngest  brother  of  three  or  more,  the  succession  goe? 


(%)  In  the  Beg.  Hag.  no  account  is 
taken  of  the  father  in  heritable  suc- 
fi^uon,  §  la 

(h)  In  Stair's  time,  parents  suc- 
ceeded next  to  intestate's  collaterals, 
§23, 

^  3,  8,  a 


(0§?3. 
.   (m)  For  rules  in  Stair,  see  §§  21, 
23 ;  Mackenzie,  §  28 ;  Banktpn,  § 
28 ;  Bell,  §  70. 

(n)§4a      .       : 
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to  the  immediate  elder  brother,  and  not  to  the  elde^'of  all ;  :be- 
oanse  where  there  is  no  room^for  heritage  to  descend,  which  is  its 
natural  course,  it  is  the  least  deviation  from  the  rule  that  it  ascend 
not  per  saUunt  but  by  the  slowest  d^rees.  If  there  are  no 
brothers-german,  the  sisters-german  succeed  equally  as  heirs-por- 
tioners,(o)thoughthereshouldbebrothers-consanguinean — f.0.,bythe 
father  only ;  for  even  a  sister  by  the  full  blood  excludes  a  brother 
by  the  half-blood.  In  default  of  sisters-german,  brothers-con- 
sanguinean  succeed  one  after  another^  in  the  same  order  as  brothers- 
german  ;(p)  and  in  default  of  these  also,  the  sisters-consanguinean 
take  the  succession  equally  as  heirs-portioners.  Brothers  or  sisters 
of  the  deceased  by  the  mother  only,  who  are  called  uterine,  are  by 
the  law  of  Scotland  incapable  of  succession  either  in  heritage  or  in 
moveables  ;(9)  which,  indeed,  is  the  case  of  all  cognates — i.e.,  relations 
of  the  deceased  by  the  mother,  (r)  This  doctrine,  at  least  as  to  suc- 
cession in  heritage,  may  be  deduced  from  the  choice  or  delecttis  of 
a  special  family  made  by  the  superior  in  his  feudal  grant,  which 
would  be  elided  if  the  fee  were  descendible  to  the  kinsmen  of  the 
mother,  whom  the  law  considers  as  of  a  different  family  from  the 
va8sal.*'(s) 

44  Order  of  SuccesBion  of  Ascendants  in  Heritage.  The 
Mother  cannot  Succeed]  to  her  Ohild.^ — ''  If  the  deceased  leave 
neither  child,  brother,  nor  [sister, (f)  the  succession  mounts  up- 
wards to  the  father,  as  the  only  ascendant  in  the  first  degree 
capable  to  succeed  ;(tt)  for  the  mother,  though  an  ascendant  in  the 
same  degree,  is  as  incapable  of  succeeding  to  her  child  as  any  of 
ihe  child's  relations  by  the  mother  are.(t;)  If  the  father  be  already 
dead,  the  succession  goes  to  the  father's  brothers,  and  in  default 


•  (o)  Indivisible  rightcT  go  to  the 
«lde8t  heir-portioner,  4  ^7* 
.  (p)  Each  member  in  every'  case  as 
he  saooeeds,  transmitting  to  his 
issae,  first  sons  in  their  order,  then 
daughters  equally,  §§  46,  269. 

(q)  In  moveables,  brothers-  and 
sisters-uterine,  and  their  issue,  take 
one-half  preferably  to  uncles  and 
aunts,  .§  87. 

(r)  Rule  now  modified  aa  regards 
moveables,  see  §  88. 


(«)  See  §§  253,  264,  269.  For 
rules  in  Reg.  Mag.  see  §  10 ;  Stair; 
§  21 ;  Mackenzie,  §  29 ;  Bankton,  § 
38 ;  Bell,  §  70. 

(t)  German  or  consanguinean,  or 
any  issue  of  such,  §  264 

{u)  If  the  deceased  leave  a  wife, 
she  takes  teroe,  §  261 ;  if  a  husband 
and  fiither  of  an  heir,  he  takes  cour- 
tesy, §  264 

(v)  See  note  (r). 


3,8,  p. 
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of  th^ni  to  his  sisters,(u^)  in  the  same  order  in  which  it  wonid  have 
gone  to  the  brothers  and  sisters  of  the  deceased  if  he  had  had 
any.  On  the  failure  of  these  it  ascends  to  the  father^s  father, 
and  if  he  be  not  alive,  to  his  brothers  and  sisters  ;(a:)  and  so 
upwards,  the  brothers  and  sisters  of  the  nearest  ascendant  still 
excluding  the  more  remote  and  his  collaterals.  Where  there 
is  no  agnate  or  kinsman  to  the  deceased  by  the  father,  the 
king  succeeds  as  vUimtLS  hcBres.**(i/) 

45.  Oonseqnences  from  the  Eoles  of  Sucoession  in  Heritage 
above  laid  down.^ — '*  Upon  the  rules  above  set  forth  it  may  be 
observed : — Ist^  That  though  a  mother  cannot  succeed  to  her  child, 
yet  a  child  is  as  truly  heir  to  the  mother  as  to  the  father.  2ndly, 
The  rule  that  the  full  blood  excludes  the  half-blood  holds  only  in 
the  same  line  of  succession.  Thus,  though  a  brother-german 
excludes  a  brother-consanguinean,  because  both  are  in  the  collateral 
line,  yet  a  brother-consanguinean  is  preferred  to  the  father's  full 
brother,  because  these  two  are  in  dififerent  lines.(«)  Srdly,  No 
regard  is  had  to  the  question,  From  what  quarter  the  estate 
of  the  deceased  has  come?  K  the  right  appears  to  be  once 
vested  in  the  deceased,(a)  the  only  remaining  question  is,  Who 
is  his  heir  at  law  ?  without  considering  whether  such  heir 
stands  related  to  him  from  whom  the  estate  descended  to  the 
deceased.  The  contrary  rule  Paterna  patemis  et  mcUema 
matemia  obtains  in  England;  and,  in  the  opinion  of  Craig^ 
ought  also  to  obtain  universally,  on  account  of  its  equity,  where 
the  estate  proceeds  from  an  heiress;  yet  he  admits  that  our 
supreme  court  rejected  it  in  the  case  of  one  Oilbert ;  and  a  similar 
decision  has  been  pronounced  since  Craig's  death,  by  which  a 
father  was  preferred  to  the  succession  of  his  son  in  lands  in  which 
the  son  was  infefb  as  heir  to  his  mother,  to  the  exclusion  of  the 
brother-uterine  of  the  deceased  from  that  very  estate  which 
belonged  to  his  own  mother.    Before  going  farther,  we  may  men- 


(w)  Both  german  and  their  ieue, 
and  failing  them,  to  brothers-  and 
sisters-coxisangainean  and  their  issue, 
§254. 

(a;)  Qerman  and  oonsaogninean, 
and  their  issue,  in  their  order,  §§ 
253,264. 

(y)  For  rules  in  Beg.  Mag.  see  § 


10  ;  Stair,  §§  22,  23 ;  Mackenzie^  $ 
29  ;  Bankton,  §  38 ;  Bell,  §  70. 

(s)  Lines  of  succession  defined,  § 
84. 

(a)  Yestug  now  takes  place  with- 
out  service,  37  &  38  YioU  c  94^  ( 
9  (1874). 


»3,8,1(^ 
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tioOy  as  an  universal  rule  in  every  country^  that  the  succession  to 
land,  estates,  and  all  heritable  8ubjects(6)  must  be  governed  by  the 
law  of  the  kingdom  or  state  where  they  are  situated,  and  not 
according  to  the  lex  damicuii  of  the  proprietor,  though  he  should 
happen  to  die  abroad  and  have  his  settled  residence  there  at  his 
deatL'' 

46.  Bight  of  Representation  in  Heritage.^ — "  There  is  a  right 
of  representation  peculiar  to  heritage,(c)  by  which  one  succeeds  in 
heritable  subjects,  not  from  any  title  in  his  own  person,  but  in  the 
place  of,  and  as  representing  some  of  his  deceased  ascendants.((2) 
Thus,  where  one  dies  leaving  a  younger  son  and  a  grandchild, 
whether  male  or  female,  by  an  dder  son  predeceased,  the  grand- 
child, though  farther  removed  in  degree  from  the  deceased  than 
his  uncle,  excludes  him(9)  from  the  legal  succession ;  because  he 
succeeds  not  in  his  own  right  but  in  that  of  his  father,  who  was  the 
eldest  son  of  the  deceased,  and  as  such  would  have  excluded  the 
younger  son  had  he  been  alive  when  the  succession  opened  to  him(/) 
upon  his  father's  death.  The  word  representation,  when  applied 
to  this  right,  must  not  be  understood  in  that  sense  in  which  it  is 
commonly  taken  by  lawyers,  as  if  the  grandchild  in  the  case  now 
stated  were  liable  for  the  debts  of  his  immediate  father,  whom  he 
represents  ;  he  represents  him  barely  in  his  propinquity  and  not  in 
his  debts.(^)  This  right  obtains  in  the  succession  of  collaterals  as 
well  as  in  that  of  descendants  ;(A)  and  therefore,  where  it  is  said  that 
brothers  succeed  next  after  descendants,  then  sisters,  &c.,  not  only 
the  persons  themselves  are  meant,  but  all  their  descendants  ^'t/r« 
represeniationis.  Thus,  if  one  die  without  issue,  leaving  a  nephew 
by  his  immediate  younger  brother  deceased,  and  also  two 
elder  brothers,  the  surviving  brothers  will  be  excluded  from  the 
succession,  though  next  in  degree,  and  the  nephew  preferred,  as 


(b)  Many  of  the  distinctions  be- 
ween  heritable  and  moveable  pro- 
perty are  purely  artificial,  and  in 
some  cases — e,g,y  Bonds — the  ques- 
tion is  solved  by  the  character  or  posi- 
tion of  the  successor,  see  §§  83,  235. 

(e)  Representation  now  admitted 
among  descendants  and  certain  col- 
laterals in  moveables,  §  125. 

(d)  Ascendants  being    the   third 


line  in  succession — ^  ancestors  "  a 
better  term  here. 

(e)  I.e.,  the  uncle. 

(/)  Omit  « to  him."    See  §  245. 

(g)  Heir  not  now  liable  for 
ancestor's  debts  beyond  value  of 
estate  to  which  he  succeeds,  §§  269, 
270. 

(h)  Same  in  moveables,  §  125. 


I  3,  8, 11. 
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coming  in  the  place  of  his  deceased  father.  Thus  also,  as  a  sister- 
german  excludes  a  brother-consanguinean,  so  does  a  child  of  that 
sister  exclude  him ^ur^  repre8entation%8,{%)  By  the  same  role,  though 
no  heritable  right  falls  in  any  case  to  the  mother  of  the  deceased, 
nor  to  his  relations  by  her,  yet  as  children  take  by  succession  the 
heritage  belonging  to  their  deceased  mother,  they  also  succeed  as 
representing  her,  in  every  case  where  the  mother  herself  would 
have  been  entitled  to  the  succession  had  she  been  alive  at  the 
death  of  her  ancestor."(A;) 

47.  Succession  in  Capita  and  in  Stirpes.^ — ''From  this  doctrine 
arises  a  division  of  succession,  well  known  in  the  Roman  Law,  into 
succession  in  capita  and  in  stirpes.  The  succession  in  capita  is 
that  which  divides  the  inheritance  into  as  many  equal  parts  as 
there  are  capita  or  heirs  ;  as  in  the  case  of  daughters  only,  who  are 
all  of  them  entitled  to  equal  parts  of  the  father's  succession.(Q 
Succession  in  stirpes,  or  by  the  stock,  makes  the  partition  not 
according  to  the  number  of  heirs  to  whom  the  estate  descends,  but 
according  to  the  number  of  the  stocks  or  stirpes  from  whom  these 
heirs  derive  right  Thus,  if  a  father  die  leaving  one  daughter 
behind  him,  and  two  daughters  by.  a  daughter  predeceased,  the 
surviving  daughter  is  entitled  by  herself  to  the  ]ialf  of  the  whole 
heritage  as  one  of  two  daughters  co-heiresses,  while  each  of  the 
two  granddaughters  take  only  a  half  of  their  mother's  half,  or  a 
fourth  of  the  whole."(m) 

48.  Succession  of  Heirs-Portioners.  Prascipuum  to  the'Eldest 
of  the  Hansion-House  and  Oarden.    Patronage  Divisible.'-^ 

**  In  the  succession  of  heritage  ah  intestate,  the  law  in  special  cases 
does  not  confer  the  whole  heritable  subjects  belonging  to  the 
deceased  upon  a  sole  heir, but  divides  the  succession  into  parts  among 
two  or  more.(n)  Thus — Ist,  where  females  succeed,  it  has  been 
said  that  the  eldest  does  not  by  any  right  of  primogeniture  exclude 
her  younger  sisters,  but  that  they  succeed  equally  as  heirs-por- 
tioners.    In  female  succession  by  the  line  of  descendants,  all  the 


(%)  The  contingent  right  of  terce 
or  couiiesj  may  also  arise,  §§  261, 
S64. 

(k)  For  rules  in  Reg.  Mag.  see  § 
9 ;  Stair,  §  22 ;  Maokenzte,  §  30 ; 
Bankton,  §  38 ;  Bell,  §  70. 

^  3,  8, 12.  «  3,  8, 13. 


(0  See  next  section  as  to  indivi»i 
ible  rights. 

(m)  See  the  operation  of  this  rule 
in  moveables,  §  126. 

(n)  See  note  (t). 
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daughters  of  the  deceased  succeed  in  this  manner,  though  they 
should  be  procreated  of  different  marriages^  if  there  be  no  special 
destination  by  the  father  to  the  contrary.  But  though  each  heir- 
portioner  has  an  equal  interest  in  the  succession,  in  so  far  as  it  is 
divisible,  yet  the  eldest  daughter  enjoys  this  privilege  from  neces- 
sity, that  rights  which  are  indivisible  ew  sua  natura^  fall  to  her 
alone — e.g,,  titles  of  dignity.  .  .  .  Where  the  deceased  happened  to 
be  vested  with  one  single  superiority,  the  right  of  it  goes  to  the 
eldest :  not  so  much  because  a  right  of  superiority  is  hardly  capable 
of  division,  as  because  the  condition  of  a  vassal  is  not  to  be  made 
worse  by  splitting  the  superiority  into  parts ;  for  no  vassal  can  be 
compelled  to  hold  his  lands  of  two  or  more  superiors  in  the  place  of  one. 
Where  different  superiorities  were  vested  in  the  deceased,  the  eldest 
would  probably  have  the  ojption  or  election  of  what  she  judges 
best,  then  the  second,  and  so  in  their  order,  till  all  the  superiorities 
be  exhausted.  Craig  is  of  opinion  that  in  the  superiority  of  lands 
holden  fen,  the  feu-duties,  being  a  constant  yearly  rent,  ought  to  be 
deemed  part  of  the  property  rather  than  of  the  superiority ;  and 
consequently  to  be  divided  among  the  heirs-portioners  even  in  the 
case  of  a  single  superiority.  But,  in  truth,  feu-duties  are  proper 
parts  of  the  superiority,  and  the  only  title  for  poinding  the  ground 
for  the  arrears  is  the  right  of  superiority  ;  so  that,  if  the  yearly 
feu-duty  were  divided  among  the  sisters,  as  Craig  would  have  it,  it 
is  only  that  part  of  it  which  remains  with  the  eldest  that  would  be 
debitum  fundi,  since  she  only  as  superior  could  poind  the  ground 
for  its  payment.  But  though  feu-duties  cannot,  for  this  reason, 
suffer  a  separation  from  the  right  of  superiority,  yet  because  they 
are  a  fixed  yearly  rent^  and  so  of  a  different  nature  from  the 
casualties  of  superiority,  which  depend  upon  accidents,  the  younger 
sisters  have  compensation  for  their  shares  of  them  out  of  the  other 
estate  of  the  deceased,  in  so  far  as  the  division  of  the  several 
superiorities  hath  been  unequal. (o)  The  principal  mansion-house  of 
the  lands  is  accounted  an  indivisible  right ;  but  because  that  sub- 
ject admitted  of  valuation,  oar  old  law  directed  that  the  younger 
sisters  should  be  recompensed  out  of  the  deceased's  other  estate,  to 
the  amount  of  its  valua  But  by  our  later  customs  the  eldest  is 
entitled  to  it,  even  without  recompense  to  the  other  sisters,  as  slie 


(o)  It  is  now  settled  that  superior- 
itiefl  yielding  substantial  fen-duties 
fidl  to  be  divided,  but  the  eldest  heir- 
portioner   is  entitled  to    a   blench 


superiority  as  a  prcecipuum  without 
recompense  to  the  others,  Edition 
1871,  p.  902. 
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is  also  to  the  garden  and  orchard  belonging  to  it,  since  the  one 
onght  not  to  be  separated  from  the  other.^p)  Upon  this  ground,  the 
heirship  mo?eables(9)  fall  also  to  the  eldest  alone,  for  the  right 
of  these  onght  to  accompany  that  of  the  mansion-house.  Houses 
within  borough,  especially  if  they  lie  discontiguous  from  the  other 
estate  of  the  deceased,  and  all  country  houses  except  the  principal 
mansion-house,  are  accounted  common  pertinents  of  the  ground  on 
which  they  stand,  and  are  therefore  equally  capable  of  division 
with  the  lands  themselves.  Patronage  is  a  divisible  iight,(r)  for  our 
statutes  admit  that  the  patronage  of  the  same  church  may  be 
vested  in  two  diflTerent  persons,  1617,  c.  3.  It  carries  also  a 
patrimonial  interest  to  the  patron,  1619,  c.  23,(^)  and  upon  both 
accounts  it  divides  efiqually  among  the  sisters,  who  may  present  to 
the  benefice  and  levy  the  vacant  stipend  by  turns,  the  first  vice,  or 
turn,  falling  to  the  eldest.  As  the  title-deeds  of  an  estate  cannot 
be  in  the  custody  of  two  different  persons,  the  eldest  sister  is  pre- 
ferred to  the  keeping  of  them,  who  may  be  compelled  to  give 
transumpts  to  any  of  the  other  sisters  that  may  have  occasion  for 
them,  she  herself  bearing  an  equal  share  of  the  ezpense."(0 

49.  Heirs  of  Conquest.^ — "  The  legal  succession  of  heritage  is 
also  broken  into  parts,  in  the  case  of  an  heir  of  conquest  .  .  .  the 
terms  by  which  this  division  is  expressed  in  our  law  are  fees  of 
heritage  and  fees  of  conquest  ]{u)  so  that  heritage  thus  limited  in- 
cludes not  all  heritable  subjects  without  exception,  but  is  confined 


(p)  PrcBcipuum  held  to  extend  to 
mansion-house,  offices,  barn-yard, 
and  garden.  Estate  divisible  by 
sheriff;  the  eldest  heir-portioner 
receiving  that  part  where  the  house 
and  its  pertinents  are  situated ;  the 
others  cast  lots  for  remaining  parts. 
Edition  1871,  p.  903. 

(q)  Heirship  moveables  abolished, 
.§237. 

(r)  Church  patronage  abolished  or 
transferred  to  congregations  by  37  & 
38  Vict  c.  82  (1874). 

(«)  These  references  appear  to  be 
inaccurate.  Patronage  was  first  re- 
cognised and  regulated  by  1567,  c  7; 
1592,  c.  110;    1612,  &  1..    It  was 


abolished  by  1649,  c.  23,  and  1690,  c. 
23  ;  was  restored  by  10  Anne,  c.  12, 
and  again  abolished  as  in  preceding 
note. — Barclay's  Digest. 

(0  The  right  of  the  eldest  heir- 
portioner  to  pnecipuum  is  excluded 
except  where  she  succeeds  by  dis- 
position of  law.  No  room  for  the 
claim  where  the  parties  succeed  as 
joint  disponees.  Dennistonf  17th 
June,  1830.  For  rules  in  Beg.  Mag. 
see  §  5  ;  Mackenzie,  §  26. 

(u)  Distinction  between  heritage 
and  conquest  abolished  as  to  all  suc- 
cessions opening  after  1st  Oct  1874, 
§236. 


3,8,14. 
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to  those  to  which  the  deceased  himself  succeeded  as  heir.  Besides 
other  differences  between  the  two  branches  of  this  division,  their 
roles  of  legal  succession  are  different  The  law  confers  the  antiqua 
feuda,  or  proper  heritage  of  the  deceased,  upon  one  heir,  and  his 
conquest  upon  another.(i;)  This  distinction  obtains  only  where  two 
or  more  brothers  or  uncles,  or  their  issue,  are  next  in  succession. 
Bights  that  are  heritable  in  the  most  strict  and  limited  sense 
descend  in  this  case  to  the  next  younger  brother  of  the  deceased,  or 
to  the  next  younger  brother  of  the  father  of  the  deceased,  where 
there  are  no  nearer  heirs  as  to  the  proper  heir  of  line,  conformably 
to  the  above-mentioned  rule,  heritage  descends ;  but  the  succession 
of  conquest — i.e.,  of  such  heritable  rights  as  had  been  acquired  by 
the  deceased  himself— ascends  to  the  immediate  elder  brother  or 
uncle,  who  is  therefore  called  the  heir  of  conquest,  because  his  right 
of  succession  is  confined  to  the  subjects  which  the  ancestor  himself 
had  thus  acquired,  or,  as  we  long  expressed  it,  conquished  by  some 
singular  title.  This  doctrine  has  been  probably  introduced  with 
the  view  of  enriching  elder  brothers,  who  have  been  always  more 
favoured  by  our  law  than  the  younger.  Where  the  deceased  is  the 
youngest  brother,  and  leaves  two  elder,  whether  they  be  procreated 
of  the  same  or  of  a  former  marriage,(t(;)  the  youngest  of  the  surviv- 
ing brothers  is  not  only  heir  of  line  to  the  deceased  but  his  heir  of 
conquest,  because  he  is  his  immediate  elder  brother,  contrary  to 
the  opinion  of  Craig,  who  affirms  that  if  the  surviving  brothers  are 
only  consanguinean,  procreated  of  a  former  marriage,  the  eldest  of 
them  is  heir  of  conquest  to  the  deceased.  Without  all  doubt^ 
where  the  deceased  leaves  but  one  brother  whether  elder  or  younger 
than  himself,  he  is  heir  both  of  line  and  of  conquest."(^) 

60.  Succession  to  Oonqnest  among  Females.  What 
accoimted(y)  conquest.' — "There  is  no  place  for  this  distinction 
between  heritage  and  conquest  where  the  succession  divides  among 
sisters,  for  seeing  sisters  do  not  succeed  in  heritage,  as  brothers,  one 
after  another,  but  as  heirs-portioners,  conquest  goes  in  the  same  way 
without  any  preference  in  favour  of  the  immediate  elder  sister.  Con- 
quest can  ascend  but  once ;  or,  in  other  words,  where  one  who  has 
himself  acquired  an  estate  dies,  such  estate,  though  it  must  go  to  the 


(v)  See  mlet,  §  257. 

(iv)The  full  blood  excludes  the 
half  blood,  §  267;  Bell's  Prin.  § 
1671. 

'  3,  8, 16. 


(x)  For  rules  in  Stair  see  §  25 
Mackenzie,  §  32 ;  Bell,  §  71. 
(V)  See  §  236. 
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immediate  elder  brother  as  heir  of  conquest,  does  not  continue 
conquest  in  the  person  of  that  brother;  because  it  was  no  acquisi- 
tion of  his ;  he  succeeded  to  it  as  heir;  and  therefore  if,  upon  his 
death  he  should  leave  an  elder  and  a  younger  brother,  the  estate 
does  not  as  conquest  ascend  to  the  elder,  but  must  descend  to  the 
younger  as  heir  of  line.(xr)  An  heritable  subject  made  over  by  a 
father  to  his  eldest  son,  who  is  at  the  date  of  the  right  alioqui 
successaruSy  is  not  conquest  in  the  person  of  the  son,  because  he 
would  have  succeeded  to  it  as  heir,  though  there  bad  been  no  dis* 
position,  and  consequently  if  the  son  die  after  his  father  leaving 
two  uncles,  one  elder  than  the  father  and  the  other  younger,  the 
subject  will  descend  to  the  younger  as  heir  of  line.  But  an  herit- 
able grant  by  one,  who  has  no  lawful  issue,  in  favour  of  a  brother, 
ought  to  be  accounted  conquest  in  the  grantee,  unless  the  grant 
has  been  expressly  made  over  to  him  as  the  granter^s  successor. 
For  though  the  disponee  was  at  the  date  of  the  right  the  disponer's 
presumptive  heir,  the  disponer  might  have  afterwards  had  issue  of 
his  own  body,  who  would  have  been  nearer  in  blood  to  him  than 
the  disponee." 

61.  Heirship  Moveables.^ — "The  heir  of  line  is  entitled,  not  only 
to  the  succession  of  subjects  properly  heritable,  but  to  that  sort  of 
moveables  called  heirship.(a)  By  heirship  moveables  are  under- 
stood(6)  the  best  of  certain  kinds  of  moveable  goods  from  which 
the  executor,  though  he  be  the  heir  in  moveables,  is  excluded,  and 
which  the  law  accounts  heritage  in  respect  of  succession  from  the 
presumed  intention  of  the  deceased,  that  is,  principal  dwelling- 
house,  and  the  farm  which  he  kept  in  his  own  natural  possession 
for  the  use  of  his  family,  might  go  to  the  heir  not  quite  dismantled 
by  the  executors.  ...  As  this  is  a  right  annexed  to  succession  in 
heritage,  the  heir  cannot  be  deprived  of  it  by  any  deed  of  the 
ancestor,  either  testamentary  or  on  death-bed,(c)  but  it  is  the  heir 


{i)  But  if  an  heir  of  conquest  died 
without  making  up  a  title,  be  would 
be  succeeded  by  the  next  heir  of  con- 
quest of  the  ancestor,  Edition  1871, 
p.  904. 

(a)  This  right  abolished  as  to  all 
sacceasioDs  opening  after  31st  Dec. 
1868,  §  237. 

(Ji)  An  amusihg  list  of  heirship 
moveables  is  given  in  Hope's  ^  Minor 


Practicks,"  Edition  1734  See  also 
Oliphant,  24th  Dec  1869;  Leith, 
19th  June,  1863 ;  see  also  next  sec- 
tion. 

(c)  Bell  states  that  the  heir's  right 
is  protected  by  the  law  of  death- 
hed,  BeU's  Prin.  §  1908.  Law  of 
death-bed  abolished  by  34  &  35 
Vict  c.  81  (1871). 


*  3,  8,  17. 
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of  line  who  alone  can  daim  it,  and  therefore,  though  the  whole 
estate  of  the  deceased  should  be  conquest  or  entailed  to  heirs-male, 
the  heirship  does  not  accompany  such  estate,  but  belongs  solely  to 
the  heir  of  line.  Where  the  legal  succession  descends  to  two  or 
more  females  who  are  heirs-portioners  of  line,  the  eldest  only  is 
entitled  to  the  heirship.((2)  ..." 

62.  What  is  included  under  Heirship  Moveables.^— "The  act 
establishing  heirship  moveables  is  1474|  c.  54,  and  it  refers  to  the 
Borough  Laws  for  the  catalogue  of  the  particidars  included  under 
that  appellation  (L.  Burg.  c.  125).  But  all  lists  of  heirship 
moveables  must,  in  the  nature  of  things,  be  imperfect,  and  increase 
with  every  new  piece  of  furniture  which  the  vanity  or  taste  of  a 
proprietor  may  add  to  a  house  or  farm.(e)  This,  however,  may 
be  observed  after  Stair,  that  by  the  words  of  the  stiltute,  th^ 
best  of  everything,  we  must  not  understand  fungibles,  which  are 
estimated  by  quantity,  as  coin,  wine,  uncut  cloth,  bullion,  &c.,' 
for  heirship  consists  only  of  subjects  quce  non  recipiunt  functionem 
as  beds,  grates,  tables,  chairs,  mirrors,  plate,  bed  and  table  linen 
or  other  such  household  stuff.  And  in  like  manner,  in  what  is 
called  outside  plenishing,  or  moveables  without  doors,  the  heirship 
may  be  drawn  of  horses,  cows,  oxen,  and  of  all  the  implements  of 
agriculture,  as  ploughs,  harrows,  carts,  &c.,  but  not  Of  com  or  hay, 
because  those  last  are  fungibles.  In  moveable  subjects,  which  go 
by  pairs  or  dozens,  as  in  table  plate,  bed  and  table  linen,  &a,  the 
best  pair  or  dozen  is  the  heirship,  and,  for  the  same  reason,  where 
the  deceased  had  any  number  of  cattle  proper  for  tillage,  the  heir- 
ship is  the  best  yoke — ie,,  as  many  as  make  a  plough.  There  are 
some  particular  kinds  of  moveables  which  fall  under  heirship 
though  the  heir  should  be  but  one  individual  of  that  kind  belong- 
ing to  the  deceased,  as  the  family's  seal  of  arms,  the  carpet  or 
cushion  belonging  to  the  seat  in  the  church,  and,  by  our  ancient 
practice,  the  whole  furniture  of  the  hall." 

In  regard  to  moveable  succession.  Professor  Erskine  says : — 

63.  Rules  of  Moveable  Succession.^— "The  order  of  succes- 
8ion(/)  in  moveables  ab  intestato  is  the  same  as  in  heritage,  with 
the  following  limitations  or  exceptions :  1st,  It  is  an  universal  rule 


(d)  This  controyerted  by  Bell, 
Bellas  Prio.  §  1906.  For  rules  in 
Stair  8ea  §  24 ;  Mackenzie,  §  31 ; 
Bell,  §73. 


(e)  See  note  (6). 

(/)  See  statement  in  §  129. 

1  3,  8, 18. 
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in  the  legal  succession  of  moveables,  that  the  next  in  degree  of  blood 
to  the  deceased,  or  the  nezt-of-kin,(^)  succeeds  to  the  whole;  and  if 
there  be  two  or  more  equally  near,  all  of  them  succeed  by  equal 
part8,(A)  without  the  prerogative  which  males  enjoy  above  females 
in  the  succession  of  heritage,  or  any  right  of  primogeniture  in  the 
eldest  male  above  the  younger.  2nd,  The  right  of  representation 
in  heritage,  by  which  remoter  heirs  represent  their  ascendants,  has 
no  place  in  the  succession  of  moveables.  Thus,  where  one  dies 
without  issue  leaving  two  sisters,  and  a  nephew  or  niece  by  a  third 
sister  deceased,  the  two  surviving  sisters  succeed  to  the  whole 
moveable  estate,  excluding  the  child  of  the  sister  predeceased; 
and  in  the  same  manner,  immediate  children  surviving  exclude 
the  grand-children  by  a  child  predeceased,  (i)  Yet  in  questions 
between  the  full  and  the  half-blood,  representation  is  admitted, 
even  in  moveables.  Thus,  where  one  deceased  leaves  a  sister 
consanguinean,  or  by  the  father  only,  and  a  nephew  by  a  sister- 
german,  or  full  sister  predeceased,  the  nephew,  though  more 
removed  by  one  degree  from  his  uncle  than  the  sister  by  the 
half-blood,  shall  take  the  whole  moveable  succession,  as  represent- 
ing his  mother,  who  was  sister  to  the  deceased  by  the  full 

blood'X*) 

64.  The  Heir  who  Succeeds  to  the  Heritage  has  no  Share 
in  the  Hoyeables.(0  Collation  by  the  Heir.^— "  Where  the 
estate  of  the  deceased  consists  partly  in  heritage,  and  partly  in 
moveables,  the  proper  heir  in  heritage  has  no  share  of  the  move- 
able estate,  if  there  be  others  as  near(m)  in  degree  to  the  deceased 
as  himselt  Thus,  in  the  line  of  descendants,  the  eldest  son  gets 
the  whole  heritage  ;(7i)  and  all  the  other  children,  whether  sons  or 
daughters,  divide  the  moveable  estate  among  them  in  capita.(p) 


(g)  Next-of-kin  may  now  be  in 
different  degrees,  §§  84^  125. 

(k)  To  this  rule  there  are  now  these 
exceptions  :  —  Failing  descendants, 
the  feither  takes  one-half,  and  failing 
him,  the  mother  one-third,  of  the  free 
succession  (i.e,,  after  deducting  debts 
and  jus  reHcta,  if  any),  preferably  to 
collaterals  of  the  intestate ;  and 
brothers-  and  sisters-aterine  and  their 
issue  take  one-half  preferably  to  the 
intestate's  uncles  and  aunts.  §§  128, 
129. 

(t)  This  right  is   now   admitted 


among  the  descendants  and  certain 
collaterals  of  the  intestate,  §  125. 

(k)  For  rules  in  Reg.  Mag.  see  §§ 
11, 12,  13 ;  Stair,  §  19 ;  Mackenzie, 
§  33  ;  Bankton,  §  38  ;  Bell,  §  72. 

(I)  See  §  120. 

(m)  Or  nearer,  §§  123,  245  ;  unless 
he  collates,  §  120. 

(n)  Subject  to  contingent  rights  of 
terce  or  courtesy,  §§  261,  264. 

(o)  If  one  or  more  of  the  younger 
children  be  dead,  leaving  issue,  the 
division  is  per  ttirpeSf  §  125. 
1  3,  9,  3. 
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Thus  also,  in  the  collateral  line,  that  brother,  who,  as  heir-at-law, 
is  entitled  to  the  whole  heritage^  is  excluded  by  his  other  brothers 
and  sisters  from  any  share  of  the  moveable  succession.  But  where 
the  heritable  estate  of  the  deceased  is  so  inconsiderable,  in  pro- 
portion to  the  moveable,  that  the  heir  finds  it  his  interest  to 
renounce  his  exclusive  claim  to  the  heritage,  and  betake  himself  to 
his  right  as  one  of  the  next-of-kin,  the  law  allows  him  to  collate  or 
communicate  the  heritage  with  the  other  next-of-kin,  who,  in  their 
turn,  must  collate  the  executry  with  him ;  so  that  the  whole  estate 
belonging  to  the  deceased  is  thrown  into  one  mass,  and  distributed 
by  equal  parts  among  all  of  them.(p)  And  even  though  the  heir 
be  not  one  of  the  next-of-kin — e.g.,  if  he  be  a  grandson,  by  the  eldest 
son  of  the  deceased — ^he  seems  entitledfg)  to  the  privilege  of  collat- 
ing with  the  deceased's  immediate  children;  for,  since  he  succeeds  to 
the  heritage  as  representing  his  father,  who  was  one  of  the  next-of- 
kin  to  the  deceased,  he  ought  to  enjoy  all  the  privileges  which  would 
have  been  competent  to  his  father  as  heir  had  he  survived  the  grand- 
father.(r)  Where  the  deceased  leaves  only  one  child,  he  is  both  heir 
and  executor  without  collation ;(«)  for  where  the  right  of  the  whole 
estate,  heritable  and  moveable,  descends  to  the  same  person,  there 
is  no  room  for  collating  the  one  with  the  other.  This  kind  of 
collation  is  admitted,  not  only  in  the  succession  of  descendants, 
but  of  collaterals ;  so  that  a  brother  who  succeeds  as  heir  to  the 
deceased,  if  he  judges  the  moveable  succession  the  most  profitable 
of  the  two,  may  collate  with  his  younger  brothers  and  his  sisters,(Q 
and  so  come  in  as  equal  sharers  with  them  to  the  whole  succession; 
for  as  collation  was  admitted  into  our  law,  that  the  heir  might,  in 
no  event,  be  in  a  worse  condition  than  the  other  next-of-kin,  tiiat 
reason  has  equal  force  in  the  succession  of  collateralsf,  and  of 
descendants.    It  is  only  the  legal  heir,  or  the  heir  ab  intestate,  who 


(p)  Foreign  heritage  muBt  be  col- 
lated by  an  heir  claiming  a  share  of  a 
Scotch  executiy.  But  wheia  the 
execatiy  is  foreign,  the  Scotch  law  of 
collation  has  no  place,  Edition  1871, 
p.  990. 

(q)  The  right  is  now  given  by 
statute,  and  may  be  exerobed  by 
hein-portionera  coming  in  place  of 
the  heir-at-law,  §§  120-123. 

(r)  The  common  law  is  stated  fally 
in  AnttnUhery  20th  January,  1836. 


By  the  recent  statnte,  if  the  heir  of 
a  predeceasing  heir  does  not  collate, 
the  other  issne  of  the  predeceasing 
heir  are  entitled  to  claim  oat  of  the 
moveable  estate  the  difference  be* 
tween  the  Talue  of  the  heritage  and 
the  share  their  parent  would  hare 
taken  on  collation,  §  123 ;  also  In* 
testacy  Act,  1852,  App. 

(«)  And  not  boond  to  collate  vith 
widow,  §  123. 

(e)  Or  other  next-of-kin,  §  129. 
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is  thus  obliged  to  collate  the  heritage  with  the  other  next-of-kin, 
in  order  to  have  the  benefit  of  the  moveable  sacces8ion.(t^)  Where, 
therefore,  in  the  case  of  daughters  only,  the  heritable  estate  is 
settled  on  the  eldest  by  an  entail  or  destination,  she  is  entitled, 
upon  her  fsither's  death,  to  her  just  share  of  the  moveables,  with 
the  other  daughters,  without  collating  that  estate ;  for  she  succeeds 
to  the  heritage  by  the  provision  of  the  father,  who  had  full  power 
over  it ;  and  that  provision  can  in  no  degree  affect  the  moveable 
estate,  which,  by  the  legal  succession,  descends  equally  to  her  and 
her  younger  sister8.(t;)  .  .  ," 

66.  Who  can  make  a  Testament  ?  No  Testament  can  be 
made  in  prejudice  of  the  jus  reliotos  or  legitim} — ''AH  who  are 
capable  of  consent  may  make  a  testament  ;(it^) . . .  but  there  are  few 
who  have  so  absolute  a  power  over  their  estate  that  they  can  test 
upon  the  whole  of  it  Where  a  person  has  either  wife  or  child,  a 
certain  portion  of  his  moveable  estate  hath  from  our  earliest  times 
fallen  upon  his  death  to  the  widow,  and  a  certain  portion  to  the 
bairns  or  younger  children,  of  which,  therefore,  he  cannot  dispose, 
by  will.  The  share  belonging  to  the  widow  is  called  fas  relictcB.(x) 
and  that  which  falls  to  the  children  is  sometimes,  from  the  Boman 
Law,,  styled  the  letjitimXv)  or  the  portion  given  them  by  the  law, 
land  sometimes  their  portion  natural  or  bairn's  part  of  gear.  .  .  . 
iFrom  hence*  it  appears  that  the  rights  thus  arising  to  the  wife  and 
children  are  truly  rights  of  division  of  a  common  subject  ',(z)  for  so 
isoon  as  the  communion  which  is  formed  by  the  marriage  ceaseth 
by  its  dissolution,  the  society  goods  fall  to  be  divided  It  is  true 
that  the  interest  of  the  wife  in  those  goods,  as  well  as  that  of  the 
children,  lies  dormant  during  the  husband's  life,  who,  therefore,  in 


r  (u)  The  legal  heir,  eyen  where  he 
does  not  actually  take  ah  intutato 
must  eoUate  every  sabject  wherein  he 
is  heir  alioqui  mceestunu ;  however, 
lie  may  take  it  if  he  wishes  to  collate, 
lu  the  case  of  an  heir  of  entail,  he  is 
hound  to  commanicate  only  the  value 
of  his  life  interest ;  hut  in  the  case 
of  a  fee-simple  heir,  it  would  appear 
that  be  most  convey  the  heritage, 
and  not  merely  account  for  its  value, 
Xklition  1871,  p.  991. 

(v)  This  is  correct  where  the  heinr 


portioners  are  sole  ne:(t-of-kin ;  bat 
where  they  are  not  so,  the  eldest 
heir-portioner  sacceeding  as  heir  of 
entail  must  collate,  Edition  1871,  p. 
991.  For  rules  in  iNlackenzie,  §  36  ; 
BeU,  §  7a 

(w)  See  §  78. 

(x)  See  §  91. 

(y)  See  §  100. 

(z)  These  rights  appear  to  be  rights 
merely  of  debt  against  the  husbimd's 
executors^  §  89. 
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consequence  of  his  superiority  over  the  wife,  and  of  his  right  of 
administrating  for  his  children,  can  not  only  alienate  them  for  a 
valnaUe  consideration,  but  make  a  present  of  them  to  whom  he 
will,  provided  the  deed  be  not  granted  in  fraudem  of  those  legal 
rights,"(a)  .  .  . 

66.  Legitim  is  due  only  out  of  the  Estate  belonging  to  the 
Father  at  his  death.(&)  To  whom  is  it  due  7'^"No  leffUim  can 
be  claimed  by  children  but  out  of  the  moveable  estate  belonging  to 
their  father  at  the  time  of  his  death,  so  that  there  is  no  room  for 
it  upon  a  mother's  death(c)  though  she  should  survive  her  husband, 
not  even  out  of  that  part  of  the  goods  in  communion  which  she 
had  received  ^'t£r«  relictcB  upon  her  husband's  death,  for  her  share 
of  these  became,  upon  the  division,  her  own  absolute  property.(dC) 
Secondly,  Children  who  are  forisfamiliated  [i,e,,  those  who,  by 
having  already  received  from  their  father  their  share  of  the  legitim 
and  discharged  it,  or  by  their  renouncing  it  without  real  satisfac- 
tion, are  no  longer  accounted  children  in  the  family]  are  not  entitled 
to  legiiiin.(e)  It  is  dae  to  immediate  children  only,  and  not  to 
grandchildren  or  remoter  descenduits,  either  because  the  law  con- 
siders the  legitim  as  a  right  so  persoiuil  to  the  child  himself  that, 
unless  he  claim  it  during  his  lifetime,  it  falls  by  his  death ;  or 
because  a  presumtio  juris  et  de  jure  arises,  from  the  immediate 
father  not  claiming  it,  that  he  had  renounced  it  before  his  death 
upon  receiving  his  just  share  of  the  efiects  of  his  &ther.(/)  All  the 
husband's  children,  of  whatever  marriage  they  may  have  been  pror 
created,  are  equally  entitled  to  a  legitim  on  their  father's  death ; 
for  as  children  have  no  such  claim  on  the  death  of  their  mother,  (^) 
the  children  of  former  marriages  would  be  entirely  cut  off  if  they 

(c)  See  note  (6). 

(d)  The  wife  takes  the  jus  relicta 
only,  §  91 ;  bat  her  own  personal 
estate  remains  veiyted  in  herself,  and 
on  her  death  is  subject  to  Ugitw^ 
§  113. 
.   (e)Se^§104. 

(/)  This  reasoning  imsound.  JD«- 
gitim  vests  in  child  by  snrvi^'^ce 
without  Qoi^luanatioD,  and  so  pwfui' 
mitS  to  his  nezt^f-kin,  Edition  1871f 
p.  1007. 

(^)  See  note  ((fX  ,       .  . 


(a)  By  the  Married  Women's  Pro- 
perty  Act,  1881  (App.),  after  18th 
Jalj,  1881,  the  moveable  estates  of 
all  married  women  remain  vested  in 
themsdves  as  separate  estates,  and 
on  their  death  their  children  are 
entitled  to  legiUmtJid  their  hnshands 
to  a  share  corresponding  in  amount 
to  what  the  jus  rdieia  would  be  from 
such  estates,  §§  99, 114. . 
.  (&)  LefUin^  is  now  payable  out  of 
the  mother's  separate  personal  estate, 
5113. 
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were  not  entitled  to  a  legitim  equally  with  the  children  of  that 
marriage  which  was  dissolved  by  the  father's  death." (^) 

67.  Dead's  Part.* — "  What  remains  oyer  the  ju«  relidcs  and 
the  children's  legitim  is  the  absolute  property  of  the  deceased,  of 
which  he  has  the  free  disposal,  even  to  a  stranger,  not  only  in  liege 
poustie,  but  by  testament  etiam  in  articuio  mortis  ;  and  it  is  called 
the  dead*s  part,  because  the  deceased  had  full  power  over  it(i) 
Where  a  person  has  neither  wife  nor  child,  all  his  moveable  estate 
is  dead's  part,  and  consequently  may  be  devised  by  testament(&) 
This  dead's  part,  if  it  was  not  disposed  of  by  will,  was,  by  our 
ancient  law  (St.  Qui.  c.  22)  committed  to  the  care  of  the  bishop 
of  the  diocese,  or  ordinary,  who  began  about  that  time  to  be  looked 
upon  as  the  legal  trustee  of  the  moveables  of  deceased  persons, 
llie  bishop,  in  the  exercise  of  that  trust,  sometimes  applied  them  to 
pious  uses,  and  sometimes  retained  them  to  himself,  to  the  exclu- 
sion of  the  next-of-kin,  even  when  the  deceased  died  in  pupillarity, 
and  so  was  incapable  of  making  a  will,  or  of  discovering  any  pur- 
pose concerning  his  succession.(Q  To  put  a  stop  to  such  illegal  and 
oppressive  practices,  it  was  enacted  by  1540,  c.  120,  that  where 
one  died  so  young  that  he  was  not  capable  of  testing,  his  moveable 
estate  should  go  to  his  next-a-kin ;  and  this  Act  was  soon  extended 
by  custom,  with  universal  approbation  to  the  case  of  persons  of 
full  age  dying  intestate."(m) 

68.  Diyifuon  where  one  leaves  a  Widow  and  OhUdren.*— 

"  If  one,  upon  his  death,  leave  a  widow  and  no  children,  the  goods 
in  communion(7i)  divide  into  two  equal  parts ;  of  which  one  goes  to 
the  widow,  and  the  other  is  dead's  part  The  words  used  in  the 
language  of  our  law  for  expressing  this,  are,  that  the  testament(o)  of 
the  deceased  divides  in  two ;  which,  however,  is  improper ;  because 


(k)  For  roles  in  Reg.  Mag.  see  §§ 
11, 13;  Stair,  §  19;  Mackenzie,  §  34. 

(f)  See  §  114. 

(k)  The  same  when  a  person  has 
neither  husband  nor  chUdi  §  114. 
See  note  (m). 

(0  See  §  14. 

(m)  The  wife's  moveable  estate  is 

ako  at  her  death  anbject  to  a  claim 

by  the  husband  corresponding  to  the 

jiM  rdidOt  §  99|  and  also  to  a  claim 

1  3,  9, 18. 


of  legitim  by  the  children,  §  113 ; 
but  it  would  appear  that  the  residue 
or  dead's  part  cannot  be  disposed  of 
by  her  without  the  consent  of  the 
husband  or  the  Court,  44  &  45  Yict 
0.  21,  App.  For  rales  in  Beg.  Mag. 
see  §§  11,  13 ;  Stair,  §  19  ;  Mac- 
kenzie, §  35. 

(h)  This  term  not  now  applicable, 
§89. 

(o)  See  §  11. 

*  3,  9,  19. 
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nothing  ought  to  be  denomitiated  a  testament  but  what  may,  at 
least,  be  the  subject  of  a  testament ;  in  which  sense  it  is  the  dead's 
part  only  which  deserves  that  name,  as  that  alone  can  be  tested 
upon.  If  the  deceased  has  left  children,  one  or  more,  but  no 
widow,  the  testament  is  also  bipartite;  for  the  children  get  one 
half  as  legitim,  the  other  half  is  dead's  part,  which,  if  it  be  not 
actually  tested  upon,  goes  also  to  the  children  in  the  character  of 
next-of-kin.  If  he  leave  both  widow  and  children,  though  all  his 
children  should  have  been  of  a  former  marriage,  the  division  is 
tripartite;  the  widow  takes  one-third  by  herself,  another  third  goes 
to  the  children  equally  among  them  as  legitim,  and  the  remaining 
third  is  the  dead's  part.  Nay,  if  he  leave  a  widow,  and  but  one 
child,  who  succeeds  to  his  heritage,  still  the  society-goods  divide  in 
three,  because  such  only  child  is  entitled  to  a  legitim.  Though 
the  proper  subject  which  falls  to  the  heir  is  the  heritage,  the 
moveables  being  the  fund  intended  by  the  law  for  providing  the 
younger  children,  yet  the  heir's  right  of  legal  succession  to  his 
father's  heritage  cannot  preclude  him  from  his  natural  rights  as  the 
only  child,  to  his  father's  moveable  estate.  Neither  is  the  circum- 
stance of  his  being  an  only  child  a  re^on  for  enlarging  the 
widow's  share  from  a  third  to  a  half."(p) 

69.  Where  the  Wife  has  renounced  her  jus  relictce.^ — **  When 
a  wife,  in  her  marriage  contract,  renounces  her  jus  relictcB,(q)  by 
the  acceptation  of  a  special  provision  in  satisfaction  or  in  full  of  it, 
such  renunciation  is  considered,  not  as  a  conveyance  of  her  third 
to  her  husband,  so  as  to  increase  the  dead's  part  from  one-third  to 
two-thirds.  It  has  the  same  effect  as  her  death,  so  as  to  make  the 
husband's  testament  divide  in  two — the  one  half  legitim  and  the 
other  the  dead's  part.  The  reason  is,  the  wife's  right  is  not  of  the 
nature  of  a  debt,  which  may  be  transferred  by  the  wife  to  the 
husband,  it  is  a  right  of  division  which  takes  no  place  till  the 
dissolution  of  the  marriage  ;(r)  and  as  this  right  is  extinguished  by 
the  pre-decease  of  the  wife,  because  after  her  death  she  cannot  be 
reckoned  in  the  division,  it  must  be  also  extinguished  by  her 
renunciation.    A  widow  who  has  renounced  cannot  concur  in  the 


(p)  See  Table  nnder  heading  of  this 
section,  §  130.  For  rules  in  Stair  see 
§  19  ;  Mackenzie,  §  34  ;  Bell,  §  72. 


(q)  See  §§  95-98. 

(r)  This  reasoning  controverted  by 
Dr.  Fraser,  see  §  89. 


1  3,  9,  20. 


Digitized  by  LjOOQIC 


50 


GENERAL  SURVEY  OF  THE  LAW. 


division ;  and  in  every  case  where  the  widow  cannot  concur,  the 
legitim  is  the  half  of  the  executry."(9) 

60.  Division  where  Wife  predeceases.^— "Upon  the  dissotafion 
of  a  marriage  by  the  pre-decease  of  the  wife  without  issue,  tbe  goods 
falling  under  conimunion(Q  divide  in  two :  the  )ne  half  is  retained 
by  the  surviving  husband,  who  was  one  of  the  soeii,  and  who, 
standing  the  marriage,  had  the  absolute  managem«&t  of  the  whole ; 
the  other  half,  being  the  share  falling  to  the  wife,  the  other 
partner,  upon  the  division  of  the  society-goods,  descends,  as  her 
absolute  property,  to  her  next-of-kin.(u)  A  bipartite  division  ought 
also  to  be  made  in  a  testament  where  tbe  predeceasing  wife  leaves 
issue  of  the  marriage ;  for  it  is  certain  there  is  no  room  for  a 
proper  tripartite  division,  except  in  the  case  of  a  legitim,  and  that 
is  neither  due  to  children  out  of  the  mother's  eflfects,  nor  out  of 
those  of  the  father  so  long  as  be  is  alive,  (v)  Even  in  that  case,  how- 
ever, tbe  society-goods(u;)  are,  by  our  practice,  divided  in  three,  in  the 
same  way  as  on  the  predecease  of  the  father  leaving  issue,  (a;)  Two 
thirds  therefore  remain  with  the  surviving  father,  as  if  one  of  the 
thirds  were  due  to  him  proprio  nomine,  and  another  as  legitim,  to 
the  administration  of  which  he  is  entitled  for  the  behoof  of  his 
children ;  the  remaining  third,  being  the  wife's  share,  divides  in 
capita  among  her  children,  whether  of  that  or  any  former  marriage, 
for  all  her  children  are  equally  her  next-of-kin.(y)  The  children 
of  the  last  marriage  appear  entitled,  if  they  are  of  perfect  age,  to 
insist  against  the  surviving  father  for  the  present  payment  of  their 
several  proportions  of  the  share  falling  to  their  deceased  mother; 
for  it  falls  to  them,  not  as  legitim — which  is  due  pnly  out  of  their 


(«)  Where  the  renunciation  is 
made  after  the  hosband'a  death,  this 
doefl  not  increase  the  legitim  but  the 
dead's  part,  §  98. 

(t)  See  note  (r).  The  wife's  move- 
able estate  does  not  now  fall  nnder 
the  jus  marUi.  And  on  her  death  it 
is  divisible  like  the  husband's  move- 
able estate,  §  90. 

(u)  This  right  of  the  wife's  next-of- 
kin  was  taken  away  by  the  Intestacy 
Act,  1855,  see  §  74.  Bat  see  note 
(v)  below. 

(v)  The  wife's  personal  estate  ia 


now  vested  in  herself,  and  on  her 
death  is  subject  to  a  claim  by  tbe 
husband  corresponding  to  the  ju^ 
rdictcRy  §  99,  and  to  a  claim  by  the 
children  for  legitim,  §  113. 

iyo)  This  term  not  now  applicable, 
§89. 

(x)  See  note  {t), 

{y)  The  wife's  whole  personal  estate 
now  divisible  thus  : — One-third  to 
husband,  one-third  to  children  as 
legitim^  and  one-third  to  them  as 
next-of-kin,  §§  114,  99,  113. 
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father's  moveables,  and  whicli  they  cannot  demand  till  his  death — 
but  as  their  mother's  share  of  the  society-goods  that,  upon  the  dis- 
solution of  the  marriage  by  her  death,  descends  to  her  children  in 
the  way  of  succession.(£:)  Where  the  husband  predeceases,  neither 
widow  nor  children  can  claim  a  right  in  any  part  of  the  heirship 
moyeabIes,(a)  as  goods  falling  under  the  communion,  because  those 
are  truly  appurtenances  of  the  heritable  rights  which  belong  to  the 
heir.  But  where  the  wife  happens  to  die  before  the  husband,  her 
next-of-kin  are  entitled  to  a  share  of  the  whole  moveables,  without 
deducting  any  part  as  heirship,  because  heirship  is  a  certain  share 
of  the  moveable  estate  at  the  precise  time  of  the  death  of  the  hus- 
band ;  and,  therefore,  while  he  is  alive,  he  can  have  no  heir8hip."(&) 

61.  What  Debts  affect  the  whole  Execatry,  and  what  only 
the  Dead's  Part.^ — *' Nothing  can  be  accounted  executry  but  what 
is  free,  after  satisfying  all  the  debts  due.  by  the  deceased ;  and 
therefore  these  must  be  deducted  before  any  testament  can  be 
divided,  (c)  As  the  husband  has  the  unlimited  power  of  adminis- 
tration during  his  life,  the  debts  contracted  by  him  must  be  pre- 
ferable to  the  rights  both  of  the  widow,  the  children,  and  the 
next-of-kin ;  they  therefore  affect  the  whole  goods  in  communion  ;((2) 
and,  so  far  as  they  go,  diminish  the  jus  relictw(e)  and  legitim,{f) 
as  well  as  the  dead's  part.((;p)  Where  the  husband,  in  his  marriage- 
contract,  provides  the  widow  in  a  particular  part  of  the  moveables, 
she  becomes  the  husband's  creditor,  and,  in  that  character,  is 
preferable  pari  passu  with  his  other  personal  creditors  on  the 
moveable  estate,  if  it  be  not  sufficient  for  the  payment  of  all  the 
debts.(A)    If  it  be  more  than  sufficient  for  that  purpose,  she  is 


(s)  See  note  {y).  From  the  pass- 
ing of  the  Intestacy  Act,  1855,  to  the 
passing  of  the  Married  Women's 
Property  Act,  1881  (App.),  the  wife's 
children  or  otherrepresentatives  could 
claim  no  part  of  any  moveable  estate 
acquired  or  succeeded  to  by  her,  with 
the  trifling  exceptions  made  by  the 
Conjugal  Rights  Acts.    See  §  90. 

(a)  Heirship  moveables  abolished, 
§237. 

(&)  See  note  (z).  Also  table,  §  130, 
under  the  heading  of  this  section. 

(e)  In  the  Intestacy  Act,  1855, 
<'  moveable  estate "  is  defined  as  the 
/ree  moveable  estate  on  which  the 


deceased  might  have  tested — t.e.,  the 
dead's  part. 

(<2)  This  term  not  now  applic- 
able, §  89. 

(e)  See  §§  91-98. 

(/)  See  §§  100-113. 

{g)  See  §  114. 

(^)  This  seems  too  broadly  stated. 
To  give  the  wife  a  preference,  the 
provision  in  her  favour  will  require 
to  be  in  some  way  secured,  and  no 
preference  can  be  created  over  cor- 
poreal moveables,  of  which  the  pos- 
session ii  retained  by  the  husband 
M'Laren,  1,418. 
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entitled  both  to  her  special  provision  and  her  jus  rdictCB,  if  she 
has  not  accepted  the  first  in  full  satisfaction  of  the  last  conform- 
ably to  the  rule  already  laid  down.  Donations  to  the  wife,  and 
obligations  of  provision  to  children,  delivered  to  them  by  the 
granter  in  liege  poustie,  whether  by  marriage-contract  or  in 
separate  bonds,  must,  like  other  debts  due  by  Uie  deceased,  come 
off  the  whole  head  of  the  executry.  The  funeral  charges  of  the 
deceased,  the  widow's  mournings,  and  the  alimony  due  to  her 
from  the  day  of  her  husband's  death  till  the  first  moiety  of  her 
jointure  be  payable,  affect  also  the  whole  executry;  for  though 
those  debts  are  never  contracted  till  after  his  death,  yet,  because 
by  the  necessity  of  nature,  that  expense  must  be  incurred  by  all 
men,  it  is  therefore  in  the  judgment  of  law  the  husband's  proper 
debt;  but  legacies  or  gratuitous  obligations  granted  by  him  on 
death-bed,  because  they  cannot  hurt  the  legitim  or  jus  relictce, 
affect  only  his  dead's  part  The  share  of  the  goods  in  communion(t) 
which,  on  the  wife's  predecease,  falls  to  her  next-of-kin,(A;)  cannot 
be  affected  by  any  debt  contracted  by  the  husband  after  her  death  ; 
because  the  right  of  that  share  accrues  ipso  jure  to  the  wife's 
executors  by  the  division  consequent  upon  her  death,  after  which 
the  husband  hath  no  power  over  it.  But  the  wife's  funeral 
charges  are  considered  as  her  own  proper  debt,  and  so  fall  wholly 
on  her  executors  or  next-of-kin,  who  are  entitled  to  her  share, 
and  they  will  affect  her  paraphemalia(Z)  as  well  as  other  executry. 
Personal  bonds  due  to  the  husband,  because  they  are  by  1661, 
c.  32,  moveable  in  respect  of  succession,(m)  and  heritable  as  to  the 
widow,  must  therefore  increase  the  legitim  and  dead's  part,  but 
not  the  jus  relictCB;  and  as  she  has  no  benefit  from  such  bonds 
when  due  to  the  husband,  neither  can  her  share  decrease  by  any 
personal  bonds  due  by  him,  the  burden  of  which  falls  altogether 
upon  his  children  or  next-of-kin. (w)  These  observations  couGeming 
the  legitim,  and  jus  relictce,  in  questions  with  the  widow,  children, 
and  next-of-kin,  are  not  applicable  to  the  case  of  a  competition 

(i)  See  note  (d). 

(Jb)  See  note  («). 

(Q  This  right  appears  to  have  been 
abolished,  or  at  least  rendered  nuga- 
tory, by  the  act  which  vests  in  the 
wife,  as  separate  estate,  her  whole 
personal  estate,  §  119. 

(m)  When  they  do  not  exclude 
executors,  §  83. 


(n)  Heritable  bonds  are  now  also 
moveable  estate,  except  where  execu- 
tors are  excluded  in  them.  But 
however  expressed,  all  such  bonds 
are  heritable  as  regards  terce,  jw 
relictas^  AndUgitim^  §  83.  The  same 
fuTe  would  probably  now  be  held  to 
apply  to  courtesy  in  the  case  of  such 
bonds  belonging  to  the  wife,  §  99. 
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with  the  creditors  of  the  deceased.  Let  the  estate  falling  under 
communion  be  ever  so  large,  if  there  be  heritable  debts  due  by 
the  deceased  more  than  will  exhaust  it,  the  creditors  in  these  can 
affect  the  whole  executry  for  their  payment." 

62.  Legitim  is  not  due  to  Children  forisfajniliated.  Effect 
of  a  Ohild's  renouncing  the  LegitinL^ — ''By  a  child  foris- 
familiated is  to  be  understood  one  who,  by  having  already  received 
firom  his  father  his  share  of  the  legitim  and  discharged  it,  or  by 
his  renouncing  it  even  without  real  satisfaction,  is  no  longer 
accounted  a  child  in  the  family,  and  is  therefore  excluded  from 
any  further  share  of  it.  As  this  right  of  legitim  is  strongly 
founded  in  nature,  the  renunciation  of  it  is  not  to  be  inferred 
by  implication.(o)  It  is  not  presumed,  either  from  the  child's 
marriage,  or  his  carrying  on  a  trade  by  himself,  or  even  his 
acceptance  of  a  special  provision  from  the  father  at  his  marriage, 
if  he  have  not  expressly  accepted  of  the  provision  in  full  satis- 
faction of  the  legitim.  But  as  one,  while  he  has  neither  wife  nor 
child,  has  absolute  power  over  his  whole  estate,  he  may,  by 
marriage  contract,  settle  provisions  on  his  younger  children  to  be 
procreated  of  the  marriage  in  satisfaction  of  the  legitim,  which, 
though  never  accepted  of  by  them,  will  effectually  exclude  their 
right  to  it.  On  this  ground,  a  daughter  was  found  excluded  from 
the  legitim,  where  the  father  had,  in  his  marriage-contract,  pro- 
vided the  whole  conquest  to  the  children  of  the  marriage, 
notwithstanding  her  plea  that  he  had,  in  the  distribution  of  it 
among  his  children,  given  her  the  smallest  share.  A  child's 
renunciation  of  the  legitim,(^)  or  his  acceptance  of  a  sum  in  satis- 
faction of  it,  hath  the  same  effect  in  regard  of  the  younger 
children  entitled  to  it  as  the  death  of  the  renouncer ;  so  that  his 
share  divides  equally  among  the  rest.  But  a  child  renouncing 
the  legitim  is  not  cut  off  from  his  right  to  the  father's  dead's  part ; 
for  to  that  he  is  entitled,  not  as  a  child  infamilia^  but  as  next-of- 
kin  to  the  father.  Where,  therefore,  there  is  but  one  younger 
child,  his  renunciation  of  the  legitim  has  the  effect  of  turning 
the  whole  of  that  right  to  which  he  was  entitled  as  the  only 
younger  child,  into  dead's  part ;  and  consequently  all  the  executry 


(o)  See  §§  107, 108. 
(p)  There  are  distinctions.      See 
the  effect  of  a  discharge  of  legitim 

1  3,  9,  23. 


during  father's  life  as  compared  with 
a  discharge  afitr  his  death,  §§  109, 
110. 
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falls  to  the  renouncer  himself  in  the  character  of  the  father's  next- 
of-kin,  unless  the  heir  be  willing  to  collate  the  heritage  with  him. 
But  where  a  child  renounces  not  only  his  legitim,  but,  in  general, 
all  interest  of  whatever  sort  in  the  executry,  or  all  that  he  might 
claim  by  his  father's  death,  such  renunciation  plainly  imports  a 
renunciation  also  of  the  dead's  part.  The  renunciation  both  of 
the  legitim  and  dead's  part  by  a  younger  child  operates  in  favour 
not  only  of  the  younger  children  who  continue  in  family  with 
their  father,  but  in  favour  of  their  descendants ;  so  that  the  child 
renouncing  cannot  claim  the  office  of  executry  in  competition  with 
any  of  those  descendants,  though  he  be  truly  a  degree  nearer  in 
blood  to  the  deceased  than  they.  In  like  manner  such  renuncia- 
tion excludes  not  only  the  renouncer  himself,  but  his  descendants, 
in  competition  with  the  descendants  of  the  children  who  had  not 
renounced ;  for  they  cannot,  in  their  father's  right,  lay  claim  to 
any  subject  to  which  the  father  has  expressly  given  up  his  claim ; 
but  the  renouncer's  children  are  not  excluded  in  a  question  with 
collaterals,  after  all  the  other  descendants  of  the  deceased  have 
failed ;  for  where  the  father  procures  a  renunciation  of  the  legitim 
or  executry  from  any  child,  his  purpose  is  barely  that  his  other 
children  may  have  the  benefit  of  it,  without  the  least  intention 
that  any  of  his  own  descendants,  even  the  children  of  the 
renouncer  himself,  should  be  thereby  excluded  from  their  natural 
right,  in  competition  with  a  collateral  kinsman."(g') 

63.  Oollation  among  the  Younger  Children.^ — ^''For  preserving 
an  equality  in  the  distribution  of  the  legitim  among  the  younger  sons 
entitJed  to  it,  who  have  an  equal  interest  in  the  father's  moveable 
estate,  we  have  adopted  the  doctrine  of  the  Eoman  Law,  which  in- 
troduced a  coUatio,{r)  by  which  the  child  who  had  already  got  a 
provision  from  the  father  was  obliged  to  collate  it  with  the  other 
children,  and  impute  it  in  his  part  of  the  legitim.(5)  Every  provision 
given  by  the  f ather(^)  to  the  child  falls  under  collation :  not  only  the 
tocher  or  other  provisions  granted  in  his  or  her  marriage  contract 
or  in  separate  bonds ;  but  all  sums  actually  advanced  by  the  father 


(9)  In  this  case  the  children  take 
as  next-of-kin,  and,  consequently, 
exclude  collaterals  who  are  in  the 
second  line  of  succession,  §  129. 

For  rules  in  Stair  see  §  19  ; 
Mackenzie,  §  34. 


(r)  CoUatio  honorum  inter  liberos. 

(«)  See  §§  111,  112. 

(t)  This  doctrine  mW  now  appa- 
rently apply  to  the  wife's  separate 
personal  estate,  §§  99,  113. 


*  3,  9,  24. 
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to  the  child  or  fop  his  behoof,  though  without  any  writing  signed 
by  the  receiver  obliging  himself  to  account ;  which  sums  may  be 
proved  by  his  oath.  But  neither  the  expense  of  such  education  as 
is  suitable  to  the  child's  quality  or  fortune,  nor  inconsiderable 
presents  made  to  him  by  the  father,  suffer  colIation."(t^) 

64.  In  what  Oases  it  is  Exclnded.^ — ''Collation  is  excluded  where 
it  appears  evidently  to  have  been  the  granter's  intention  that  the 
child  should  have  the  provision  as  a  proecipuum  over  and  above 
his  share  of  the  legitim.  Thus,  first,  a  clause  in  a  bond  of  pro- 
vision by  a  father  that  the  child  should,  notwithstandipg  that 
provision,  have  at  his  death  an  equal  share  of  his  goods  with  his 
other  children,  is  the  clearest  indication  of  his  will  that  the  pro- 
vision should  not  be  collated.  Stair  affirms  that  a  clause  declaring 
that  the  child  shall  continue  a  bairn  in  the  house,  implies  also  a 
prohibition  to  collate,  and  it  was  so  adjudged.  But  a  father's 
declaration  in  the  bond  of  provision  that  the  child  is  to  continue 
in  his  family,  and,  consequently,  to  be  entitled  to  a  share  of  the 
legitim,  seems  to  be  but  a  slight  evidence  of  his  purpose  that  the 
child  is  not  to  collate,  for  collation  is  admitted  only  among  those 
who  are  entitled  to  a  legitim.  Secondly,  a  child  cannot  be  com- 
pelled to  collate  a  bond  of  provision  granted  to  him  by  his  father 
on  death-bed,  contrary  to  the  doctrine  maintained  by  some 
writers ;  for  if  he  were,  the  provision  would  be  altogether  frustran- 
eous,  since  the  child  could  not  receive  the  least  degree  of  benefit 
by  it,  though  it  be  obvious  that  the  father  meant  it  as  a  gratifica-  ' 
tion  to  him.  It  is  true  that  the  father  cannot,  by  a  death-bed  deed,(t;) 
diminish  the  legitim  to  the  prejudice  of  any  of  his  children,  but  he 
may  dispose  of  his  dead's  part,  etiam  in  arttcvh  mortis  ;{w)  and  if 
he  can  bequeath  it  to  a  stranger,  much  more  to  his  own  child. 
Upon  a  ground  extremely  similar,  a  legacy  by  a  husband  to  his 
wife  was  presumed  to  have  been  granted  wholly  out  of  the  dead's 
part,  and  so  not  imputable  towards  satisfying  her  jus  relictce,(x) 
Where  a  land  estate  or  an  heritable  right  is  provided  to  a  younger 


(u)  This  corresponds  generally 
with  the  English  law  on  the  subject, 
§218. 

(v)  I.e.,  a  testamentary  deed,  or 
deed  to  take  effect  after  his  death. 
Law  of  death-bed  abolished  bj  34  & 
35  Vict  c.  81. 

(w)  Although  the  wife's  personal 


estate  is  now  vested  in  herself,  it 
would  seem  that  she  cannot  dispose 
of  it  without  the  consent  of  the  hus- 
band or  of  the  court,  44  &  45  Vict, 
c.  21  (App.). 

(x)  See  §§  95,  96,  as  to  discharge 
or  satisfaction  of  ^  rdietcB, 
'  3,  9,  26. 
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child  he  is  not  bonnd  to  collate  it,  for  the  subject  of  the  legitim  is 
not  impaired  by  snch  provision,  since  the  fund  out  of  which  the 
legitim  is  due  does  not  arise  from  heritable  rights.  As  this  kind 
of  collation  is  introduced,  that  equal  justice  may  be  done  to  all  who 
have  a  right  in  the  legitim,  it  does  not  affect  the  right  of  third 
parties.  Hence  a  widow  cannot  be  compelled  to  collate  legacies  or 
donations  given  to  her  by  her  husband,  and  thereby  to  increase  the 
legitim,  nor,  on  the  other  hand,  are  children  in  famUia  obliged 
to  collate  their  provisions  with  the  widow  in  order  to  increase  the 
jtis  relictce." 

66.  The  King  Succeeds  as  ultimus  hceres  to  Bastards.^— This 

is  the  proper  place  for  treating  of  the  crown's  right  arising  from 
the  death  of  a  bastard.  It  has  been  already  explained  who  they 
are  whom  the  law  accounts  bastards  ;(y)  the  effects  of  bastardy  may 
be  now  considered.  It  is  a  settled  rule  in  the  law  of  Scotland  that 
there  is  no  succession  by  the  mother,(^)  and  that  all  estates,  whether 
heritable  or  moveable,(a)  can,  after  the  death  of  the  owner,  descend 
only  to  such  as  are  related  to  him  by  the  father.  A  bastard,  his 
father  being  uncertain,  can  have  no  relations  by  the  father,  and,  of 
course,  no  collateral  heirs  upon  his  deatb.(6)  If  he  die  without  law- 
ful issue,  therefore,  the  king  takes  up  his  succession  by  the  necessity 
of  law,  in  the  character  of  last  heir.(c)  Hence  it  appears  that 
bastardy  is  a  proper  species  otuUimus  hceres,  the  crown  succeeding 
because  the  bastard  has  no  agnates  to  claim  his  succession.  The 
crown's  right,  too,  is  precisely  the  same  in  bastardy  as  in  the 
other.  It  comprehends  the  universitas  bonorum  of  the  deceased. 
It  cannot  be  hurt  by  a  deed  on  death-bed.((2)    The  same  methods 


(y)  See  §  126. 

(z)  See  exceptions  stated  in  §§  87, 
88. 

(a)  Under  the  Married  Women's 
Property.Act,  1881,  the  wife's  move- 
able estate  is  vested  in  herself,  and 
her  husband  and  children  have  on 
her  death  indefeasible  rights  in  it. 
She  cannot  dispose  of  it  without  the 
consent  of  her  husband  or  the  'court 
As  regards  moveable  estate,  there  is  a 
Buccessionfrom  the  wife ;  and  although 
the  father  of  a  bastard  may  be  "  un- 
certain," the  mother  is  not  so ;  the 


bastard  is  truly  her  child,  and  as 
such,  would  appear,  under  the  new 
law,  to  be  entitled  to  succeed  to  his 
mother's  estate,  and  vice  verta. 

(6)  This  is  80  as  regards  the 
fatiier^s  estate,  but  the  rule  may  not 
now  apply  as  regards  the  mother's 
separate  estate. 

(c)  The  mother  would  appear  to 
be  entitled  to  one-third  of  his  move- 
able estate,  on  the  principle  of  the 
Intestacy  Act,  1855. 

(d)  Law  of  death-bed  abolished  by 
34  &  35  Vict.  c.  81  (1871). 


»  3,  10,  6. 
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mnst  be  pnrsned  by  the  king  to  make  good  his  interest  in  the 
snccession.  On  the  other  hand,  the  estate  which  accrues  to  the 
crown  is  in  both  cases  subjected  to  the  same  diligence  of  creditors 
and  to  the  same  burdens;  the  widow,  e.g.y  is  entitled  to  her 
legal  provisions  of  terce,  and  jus  relictcB  in  either  case ;  for  the 
donatary's  is  no  better  than  a  right  of  succession,  since  he  is 
assignee  by  the  king,  whom  the  law  looks  upon  as  successor,  and 
the  l^al  provisions  of  widows  cannot  be  hurt  by  any  right  of 
succession  whether  legal  or  testamentary.  There  is  only  one  differ- 
ence between  the  two.  Creditors  may  confirm  the  moveable  effects 
of  one  to  whom  the  king  hath  succeeded  as  last  heir.  They  cannot 
confirm  a  bastard's  testament;  because,  as  will  be  immediately 
explained,  a  bastard  is  incapable  of  making  a  testament.(6)  In  this 
case  they  must  bring  an  action  against  the  king's  donatary,  not 
indeed  simply,  but  in  so  far  as  he  hath  received  of  the  bastard's 
effects.'' 

66.  If  the  Bastard  has  Lawful  Children,  the  Crown  is 
Excluded.  Whether  Bastards  can  make  a  Testament.'— 
"This  right  in  the  crown  to  the  escheat  of  bastardy  is  excluded  where 
the  bastard  has  lawful  children  of  his  own  body ;  for  these  children 
are  the  bastard's  proper  heirs,  since  they  have  a  certain  father,  quern 
nupHce  demonstrant^  and  to  whom  they  may  serve  heirs  in  terms  of 
the  brief  of  inquest.  Upon  the  death  of  the  bastard's  immediate 
issue,  the  children  of  that  issue  succeed  by  the  same  rule ;  but  if 
these  last  shall  die  without  lawful  children,  the  king  takes  the  succes- 
sion as  their  vXtimus  hceres^  upon  the  supposition  that  their  imme- 
diate father  has  died  before  them,  since  they  have  no  relation  by 
the  father,  and  the  mother's  line  of  succession  is  not  regarded  in  the 
matter  of  succession.(/)  Though  the  bastard  should  have  no  lawful 
issue,  it  is  agreed  by  all  that  during  his  life,  and  while  he  is  in 
liege  povMie,  he  is  absolute  proprietor  of  his  whole  estate,  and,  as 
such,  may  sell  or  gift  it  by  any  deed  inter  vivos.  He  may  even 
settle  his  heritable  estate  by  a  destination  which  is  not  to  take 
effect  till  his  death,  in  favour  of  any  person  he  may  think  proper. 
The  rule,  therefore,  that  a  bastard  can  have  no  heirs  except  those 
of  his  own  body,  must  be  limited  to  legal  heirs,  and  is  not  to  be 
extended  to  heirs  of  provision.  Most  of  the  commentators  on  the 
Boman  Law  aflSrm  that  bastards  have  the  full  power  of  making  a 

(e)  A  bastard  can  make   a  testa-  I      (/)  See  note  (a),  §  65. 
ment,  6  WiU.  IV.  c.  22.  |  »  3,  10,  G. 
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testament :  because  thera  is  neither  any  reason  in  the  nature  of 
things,  nor  any  text  in  that  law  which  disables  them  ;  and  because 
.they  have  committed  no  crime  which  ought  to  forfeit  them  of  that 
natural  right,  as  the  Roman  lawyer  equitably  argues  in  their  behalf 
in  a  similar  case.  Craig  seems  to  be  of  the  opinion  that  this  is 
also  the  law  of  Scotland,  where  he  asserts  that  if  a  bastard  die 
intestate  and  without  lawful  issue,  the  king  succeeds  to  his  move- 
able estate  :  which  clearly  supposes  that  the  bastard  had  a  right  to 
test.  It  must,  however,  be  acknowledged  that  we  have,  by  our 
later  customs  adopted  the  doctrine  of  some  other  states,  that 
bastards  who  have  no  lawful  issue  are  incapable  of  making  a 
testament.(^)  This  is  said  by  some  to  proceed  ex  defectu  nataUum; 
though  it  is  hard  to  discover  a  reason  why  a  disability  to  test  should 
be  one  of  the  consequences  of  illegitimacy.  Where  the  bastard  has 
lawful  issue,  he  has  without  doubt  the  fvHl  facto  testament%,BS  the 
Roman  law  expresses  it,  and  may  consequently  make  a  testament, 
not  only  in  favour  of  that  issue,  but  of  strangers.  In  such  case  the 
king  has  no  interest  to  object,  since  he  is  excluded  from  all  right, 
even  to  the  moveable  succession  by  the  bastard's  children,  who  are 
both  heirs  and  executors  to  the  deceased,  whether  he  died  testate 
or  intestate.  As  a  consequence  of  this,  the  bastard  must  also  have 
a  power  of  naming  tutors  to  his  lawful  issue.  It  has  been  observed 
that  the  issue  of  an  intermarriage  between  an  adulterer  and  the 
adulteress,  after  the  dissolution  of  the  former  marriage  by  divorce, 
are  not,  in  the  opinion  of  Stair,  bastards,  notwithstanding  the  Act 
1600,  c.  20.  If  this  opinion  be  well  founded,  the  Crown's  right 
here  explained  cannot  take  place  to  their  prejudice ;  for,  as  they 
are  not  bastards,  they  have  the  power  of  testing ;  and  upon  their 
death  their  legal  heirs,  though  not  of  their  own  body,  will  take  the 
succession." 

67.  Legitimation  of  Bastards.^ — "Bastards  are  sometimes 
legitimated  by  the  sovereign.  Legitimation,  in  the  proper  sense  of 
the  word,  and  in  that  of  the  Roman  law,  entitled  the  person  legiti- 
mated to  all  the  rights  of  lawfully  begotten  children.  .  .  .  The 
bastard  is  not  entitled,  in  consequence  of  this  sort  of  legitimation,  to 
a  bairn's  part  of  gear,  nor  to  any  share  of  the  father's  succession.  (A) 
Yet,  where  the  right  of  third  parties  is  not  affected,  the  king  may 

(g)  See  note  {e).  I  be  entitled  to  succeed  to  his  mother's 

(h)  But  the  bastard  appears  now  to  |  separate  moveable  estate,  §  126. 

»  3,  10,  7. 
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effectually  renounce  any  right  competent  to  himself  in  favour  of 
the  bastard  or  any  other,  since  he  himself  is  the  only  sufferer  by 
such  renunciation.  Though,  therefore,  he  is  by  law  entitled  to  the 
bastard's  succession,  he  may,  by  letters  of  .legitimation,  enable  that 
person  to  succeed  ab  inteatato  to  the  bastard  who  would  have  been 
his  heir,  had  the  bastard  been  procreated  in  lawful  marriage." 

Bell's  Principles. 

We  shall  only  notice  further  that  eminently  practical  work,  the 
"  Principles  of  the  Law  of  Scotland,''  by  Professor  George  Joseph 
Bell,  which  was  published  in  1829.  Bell  was  born  in  1770,  called 
to  the  Bar  in  1791,  appointed  Professor  of  Scots  Law  in  1822,  and 
one  of  the  clerks  of  the  Court  of  Session  in  1833.  He  died  in 
1843.  He  was  one  of  the  greatest  commercial  lawyers  of  his  time, 
and  has  left  behind  him,  in  addition  to  his  "  Principles,"  com- 
mentaries of  the  law  and  other  works,  which  have  become,  and  are 
likely  to  remain,  standard  works  in  our  law. 

We  extract  the  following  lucid  statement  of  the  law  from  the 
Principles,  Edition  1829  :— 

6&  Law  of  Descent  and  Oonsanguinity  as  applicable  to 
Succession  generally.^ — "The  law  of  succession  naturally  con- 
templates the  domestic  society  as  possessed  of  a  common  stock, 
divisible  either  equally  or  in  certain  proportions  among  the  child- 
ren.(i)  The  ancient  Roman  Law  of  Succession  was  not  very 
different  from  this ;  and  the  Justinian  Law  of  Succession  was 
settled  upon  similar  views.  The  modern  law  of  succession, 
inflaenced  by  the  feudal  system,  is,  in  regard  to  land,  arranged 
on  the  principle  of  primogeniture,  while  moveables  are  disposed 
of  nearly  on  the  principles  of  the  Soman  jurisprudence.(A;) 

In  both  courses  of  succession  there  is  perpetual  reference  to 
the  lines  of  consanguinity,  of  which  there  are  three: — 1.  Descent ; 
2.  Collateral;  3.  Ascent.  The  first  and  the  last  are  called  lineal,  in 
contradistinction  to  the  second ;  and  have  vinculum  personarum 
ab  eodem  stipite  descendentium,  as  all  descending  in  a  direct  line 
from  one  common  ancestor. 


(i)  This  was  formerly  so  in  move- 
able estate,  bat  not  in  heritage ;  and 
in  moveables  the  idea  of  a  common 
stock  has  been  affected  by  the  Married 


Women's  Property  Act,  1881,  see  § 
89. 

(k)  In  equal  shares  to  the  next-of- 
kin  or  legal  representatives,  §§  84, 
125, 129. 


;  495-502. 
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1.  Lineal  Descent  includes  issue  immediate  and  remote,  each 
generation  forming  a  degree  of  descent. 

2.  Lmeal  Ascent  comprehends  immediate  parents  and  ancestry 
in  the  direct  line,  as  high  as  evidence  can  reach. 

3.  Collateral  Kindred  also  descend  from  one  common  ancestor 
with  the  deceased,  but  not,  as  in  lineal  succession,  from  each  other. 
And  here  it  is  necessary  to  distinguish — (1.)  the  full  from  the 
halt-blood ;  (2.)  in  half-blood,  the  cousanguinean  from  the  uterine. 

Full  blood,  or  germain,  is  of  persons  born  or  descended  of  the 
same  father  and  mother. 

Half-blood  is  either — (1.)  Cousanguinean ;  of  persons  bom  or 
descended  of  the  same  father,  but  not  of  the  same  mother ;  or, 
(2.)  Uterine;  of  persons  born  or  descended  of  the  same  mother,  but 
not  of  the  same  father.  Law  recognises  no  relationship  between 
the  cousanguinean  and  the  uterine  ;  and  there  is  no  succession  ab 
intestate  of  the  one  to  the  other  (I). 

Eelationship  of  full  or  of  half-blood  is  not  [as  in  the  books 
of  the  Feus]  stopt  at  the  seventh  degree ;  but  is  reckoned  in  Scot- 
land to  extend  as  far  as  the  evidence  of  propinquity  will  reach. 

69.  Law  of  Succession  in  Land  ab  Intestato.^ — In  succession 
to  land,  the  Law  of  Scotland  avoids  partition  (except  where  females 
succeed),  and  prefers  males.  But  there  is  a  difference  in  respect 
to  the  male  to  be  preferred,  between  lands  descending  from  an 
ancestor,  and  lands  acquired  by  the  deceased.(m)  Hence  the 
former  is  distinguished  as  Heritage^  the  latter  under  the  name 
of  Oonqnest. 

70.  Law  of  Succession  in  Heritage.^— This  doctrine  will 
appear  the  more  clearly  by  taking,  first,  the  descent  of  the  father's 
estate  ;  afterwards  the  mother's. 

I.  Father's  estate.  This  descends  in  succession  in  the  three 
several  lines  already  stated. 

1.  Rvles  of  Lineal  Descent. — Referring  to  the  explanation-  of 
consanguinity  akeady  given,  the  rales  are : — 


(Q  This  rule  has  been  modified  by 
the  Act  of  1855  ;  uterine  collaterals 
take  one  half  of  the  moyeable  estate 
where  the  deceased  left  neither  issue, 
parents,  nor  collaterals  german  or 
cousanguinean,  §  87. 

1  §  504.  «  §§  505-523. 


(m)  This  distinction  between  herit- 
age and  conquest  was  abolished  by 
37  &  38  Vict.  c.  94,  §  37,  as  to  all 
successions  opening  after  1st  October, 
1874. 
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First  Canon.  That  the  right  of  succession  to  land  ah  inteatato 
is  in  the  lawfal  issue  of  the  person  who  died  last  vest  and  seized  in 
the  land. 

Second  Canon.  That  of  the  issue  of  the  person  last  yest(7i) 
in  the  land,  the  males  (and  their  lawful  issue  in  infinitum)  first 
succeed  ab  intestato  to  the  land. 

Third  Canon.  That  of  the  male  issue,  the  eldest  is  preferred 
with  his  issue ;  and  the  rest  with  their  issue  in  the  order  of 
seniority. 

Fourth  Canon.  That,  failing  the  male  issue  and  their  issue, 
the  female  issue  and  their  issue  inherit  pro  indiviso  as  heirs- 
portioners.  And  (1.)  The  daughters,  of  whatever  marriage,(o) 
succeed  equally  to  subjects  divisible.  (2.)  The.  issue  of  each 
daughter  takes  her  place(p).  (3.)  Subjects  indivisible  go  to  the 
eldest  daughter.  (4.)  The  eldest  has  also  such  peerages,  dignities, 
and  titles  of  honour  as  are  not  limited  to  males.  (5.)  The  eldest 
has  superiorities,  (g) 

Fifth  Canon.  That  where,  before  the  opening  of  the  succes- 
sion, a  descendant  has  died,  who,  if  alive,  would  have  succeeded 
as  heir  to  the  deceased,  his  place  is  supplied,  and  the  succession 
filled  by  his  lineal  descendant.     This  is  called  representation. 

2.  Rules  of  CoUcderal  Succession. — On  the  exhaustion  of 
the  line  of  descent  (children,  grandchildren,  and  their  descend- 
ants), the  succession,  instead  of  ascending  to  the  grandfather, 
deviates  to  the  collateral  line,  accompanied  by  primogeniture,  re- 
presentation, and  partition  among  females.     The  rules  are  these  : — 

First  Canon.  That  the  germain  or  full  blood  succeeds  in  the 
first  place. 

Second  Canon.  That  the  half-blood  consanguinean  succeeds 
after  the  full  blood ;  brothers  first,  and  next  sisters  ;  but  the  half- 
blood  uterine  is  excluded. 

Third  Canon.  That  heritage  first  descends  as  far  as 
possible ;  then  ascends  gradually.  So,  on  the  death  of  a  middle 
brother,  his  younger  brothers  (and  their  issue),  in  their  order  from 
elder  to  younger,  succeed  before  the  elder.    And  elder  brothers 


(n)  Heritable  property  ia  now  held. 
to  vest  in  hein  without  service,  37  & 
38  Vict  c.  94,  §  9. 

(o)Thi8meaD8  the  father's  daughters. 

(jp)  First  sons  in  their  order,  then 
daughters  equally. 


{q)  But  not  without  payment,  and 
where  more  than  one,  they  must  be 
divided.  Eae,  Jan.  1810,  F.G.  See 
§§  26,  48,  for  Stair  and  Erskine's 
dicta. 
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succeeding  to  younger  are  (with  their  issue  respectively)  preferred 
in  an  inverse  order  from  younger  to  elder. 

Fourth  Canon.  That,  where  a  woman  dies  leaving  heritage, 
her  brothers(r)  succeed  before  her  sisters,  and  according  to  the 
order  now  stated.(8) 

3.  Three  Rules  of  the  Ascending  Line. — After  collaterals  (or  if 
there  be  none)  the  heritage  goes  to  the  father. 

First  Canon.  That  heritage  ascends  to  the  father  and  his  rela- 
tions, to  the  exclusion  of  the  maternal  line. 

Second  Canon.  That  the  succession  never  ascends  to  the 
mother  or  her  relations. 

II.  Mother's  Estate.  The  rules  and  canons  of  descent  are  the 
same  as  in  the  father's  estate,  with  primogeniture,  representation, 
and  partition  among  females.    But, 

The  mother's  estate,  after  vesting  in  her  son  or  daughter,  never 
ascends  to  the  mother  again,  or  through  her. 

The  right  of  the  Crown  as  vitimus  hceres  vests  on  failure  of  the 
three  lines  of  succession  now  stated.  This  is  a  caduciary  right ; 
not  a  right  of  succession. 

71.  Law  of  Succession  in  Oonqaest.^(^) — In  this  the  Law 
of  Scotland  accords  neither  with  the  law  of  the  Feus,  nor  with  the 
Law  of  England,  but  is  peculiar  to  ourselves. '  1.  The  conquest  of 
a  middle  brother  goes  to  his  immediate  elder  brother  alive,  or  to 
the  next  younger  alive,  failing  issue  of  intermediate  brothers  who 
have  died.  2.  The  conquest  of  a  sister  goes  also  to  her  next  elder 
brother,  or  next  younger  alive  (fedling  issue  of  nearer  who  are 
dead),  preferably  to  her  sisters.  3.  Where  there  are  only  sisters, 
there  is  equal  partition  in  conquest,  as  in  heritage.  4.  In  conquest, 
as  in  heritage,  the  whole  blood  excludes  the  half ;  but  if  there  be 
no  brothers  or  sisters-german,  or  issue  of  them,  the  rule  holds  as 
to  brothers-consanguinean ;  and  6.  There  is  representation  as  in 
heritage. 

The  difference  between  conquest  and  heritage  is  this :  that  con- 
quest is  a  fee  coming  into  the  person  of  the  deceased  by  purchase, 
gift,  &c.,  from  a  stranger,  or  from  one  to  whom  he  would  not  by 


(r)  And  their  issue. 

(«}  The  sisteis,  when  the  succeasion 
opens  to  them,  are  heirs-portioners, 
§247. 

1  §§  524-530. 


(t)  The  distinction  between  herit- 
age and  conquest  abolished  by  37  & 
38  Vict.  c.  94,  §  37. 
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law  have  sacceeded ;  while  heritage  is  a  fee  in  which  one  succeeds 
as  heir  to  his  father,  grandfather,  or  other  ancestor. 

Conquest  comprehends, — 1.  Heritable  subjects  vested  by  sasine, 
or  requiring  sasine  to  complete  the  transference.  2.  The  converse 
holds,  that  heritable  subjects  which  do  not  require  sasine  are  not 
conquest^  but  go  to  the  heir  in  heritage ;  as  leases  and  bonds 
excluding  executors.  3.  Teinds  are  not  conquest,  as  they  affect 
the  fruit,  not  the  land.(i^) 

Subjects  which  were  truly  heritage  in  the  person  of  the  deceased 
do  not  become  conquest  by  the  interposition  of  a  conveyance  in 
his  favour. 

Things  which  come  by  force  of  destination,  and  are  taken  up  by 
service  as  heir*of  provision,  are  not  conquest  but  heritage ;  as  an 
estate  coming  to  a  middle  brother  by  deed  of  entail. 

Conquest,  in  descending  from  the  heir  of  conquest,  becomes 
heritage.  But  it  seems  necessary  to  this  effect,  that  it  should 
vest  in  the  heir  of  conquest,  otherwise,  remaining  in  hcereditate 
jacenie  of  the  acquirer,  it  will  go  to  his  heir  of  conquest. 

Succession  to  an  heir  of  conquest,  as  contradistinguished  from 
succession  to  the  heir  of  line,  is  only  where  a  middle  brother 
or  sister  (or  their  issue)  dies,  leaving  younger  and  elder  brothers  or 
uncles.  The  younger  brother  (or  uncle)  takes  the  heritage;  the 
elder  the  conquest. 

72.  Of  the  Law  of  Succession  in  Moveables.'—"  Moveable 
succession  differs  from  heritable  in  these  points  : — 1.  That  there 
is  no  preference  of  males.  2.  That  there  is  no  law  of  primogeni- 
ture. 3.  That  there  is  no  representation  of  the  deceased  parent 
by  the  child.(t;)    4.  That  there  is  no  distinction  of  conquest. 

"  The  whole  moveable  estate,  if  the  deceased  die  unmarried ;  or 
the  dead's  part,  if  married,  descends  thus : — 

1.  The  free  moveable  estate  divides  among  the  nearest-in-kin  at 
the  deaih.(t(;) 


(tt)  This  seems  incorrect.  See 
Mlaren  on  Wills,  i.  77.     See  §  236. 

(v)  By  the  Act  18  Vict,  c  23  (1855) 
representation  is  introduced  into 
moTeahle  snccession  among  descend- 
ants and  their  issue,  and  brothers 
and  sisters  and  their  issue. 

(w)  In  the  enlarged  sense  of  the 


Act  of  1855.  Under  that  Act  also 
the  father,  and  failing  him,  the 
mother  of  the  deceased,  takes  a  share 
if  he  left  no  descendants.  Uterine 
collateral  relatives  have  now  a  con- 
tingent right  to  one-half  of  the 
estate,  §  87. 


1  §  671. 
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2.  The  full  blood  excludes  the  half. 

3.  The  lines  of  succession  follow  the  same  order  as  in  heritable 
successions,  —  descendants,  collaterals^  ascendants  with  their 
collaterals. 

4.  If  one  of  the  next-of-kin  be  also  entitled  as  heir  to  an  herit- 
able estate  which  he  does  not  choose  to  communicate  to  the  other 
next-of-kin,  he  will  have  no  share  of  the  moveables. (a;) 

5.  The  succession  in  moveables  is  -regulated  by  the  law  of  the 
domicile  at  the  time  of  death,  (y) 

73.  Doctrines  bearing  Relation  both  to  Heritable  and 
Moveable  Succession.^ 

I.  Heirship  Moveables. — "  The  heir  of  a  baron  or  burgess,  though 
excluded  from  the  moveable  succession,  has  right  to  the  best  of 
certain  moveables,  that  he  may  not  enter  to  his  predecessor's- 
dwelling-house  quite  dismantled  by  the  executors.(-^) 

1.  A  baron,  in  this  question,  is  any  feudal  proprietor,  vest 
and  seised  in  lands,  houses,  or  annual  rents  forth  of  lands ;  but 
one  who  holds  a  mere  liferent,  or  conjunct  fee,  or  personal  right 
to  lands,  is  not  a  baron. 

2.  A  burgess  must  be  either  infeft  in  a  burgage  tenement,  or  a 
trading  burgess,  in  order  to  entitle  his  heir  to  heirship  moveables. 

Heirship  moveables  may  be  claimed  although  the  land  is 
settled  on  another  than  the  heir.  Heirs-portioners  (contrary  to 
Erskine's  opinion)  divide  the  heirship.  If  the  heir  renounce  heir- 
ship moveables,  they  go  to  the  executor. 

Subjects  of  heirship  are  moveables  appropriated  to  the  per- 
son, and  insight  and  outsight  plenishing.  It  is  held — (1.)  That 
heirship  is  not  limited  to  the  moveables  left  upon  the  lands  in 
which  the  deceased  was  infeft.  (2.)  That  the  heir  is  entitled,  not 
to  the  furniture  of  the  best  house,  but  to  the  best  articles  of  furni- 
ture in  every  house  belonging  to  the  deceased.  (3.)  That  farm 
stocking,  raised  or  fed  for  sale,  is  not  heirship. 

The  heir's  right  to  heirship  moveables  is  protected  by  the  law 
of  death-bed.(a) 


(x)  The  heir  of  a  predeceasing  heir 
may  now  collate  with  the  next-of- 
kin,  and  if  he  does  not  do  so,  the  other 
issue  of  the  predeceaser  are  not  now 
precluded  from  claiming  the  differ- 
ence between  the  value  of  the  heritage 
and  the  share  their  parent  would  have 
taken  in  collation.    Act  of  1855. 


(y)  See  §  82. 

(s)  The  right  to  heirship  move- 
ables was  abolished  in  1868  by  31 
&  32  Vict.  c.  101,  §  160. 

(a)  Law  of  deaUi-bed  was  abolished 
by  34  &  35  Vict.  c.  81.    It  takes  effect 
from  16th  August,  1871. 
>  §§  7117-20. 
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II.  CoUation.{b) — "Although  heritage  goes  to  the  heir,  and 
moveablied  to  the  next-of-kin,  the  heir  (provided  he  is  also  one 
of  the  next-of-kin)  may  throw  the  heritage  into  the  common  stock, 
and  insist  for  an  equal  share  with  the  other  next-of-kin.  This  is 
called  OollatioiL  The  heir  is,  in  some  cases,  entitled  to  claim  a 
share  without  giving  up  the  land.  These  cases  will  be  considered 
in  their  order. 

"1.  Right  to  Collate. — This  right  belongs  to  the  heir  ah 
intestato,  where  there  is  both  an  heritable  and  a  moveable  estate. 
And  (1.)  if  the  heir  be  sole  executor,  he  is  not  bound  to  collate 
with  the  widow.  (2.)  A  collateral  heir  is  entitled  to  collate.  (3.) 
The  heir  of  conquest  is  entitled  to  collate.  (4.)  If  the  heir  be  not 
one  of  the  next-of-kin,  he  is  not  entitled  to  collate. (c)  (5.)  There 
is  no  collation  in  heritage  amongst  heirs-portioners.(e2)  (6.)  The 
privilege  of  collation  may  be  excluded  by  the  will  of  the  deceased. 

"  2.  Right  of  the  Heir  to  Moveables  without  Collation. — (1.) 
Where  one,  who  is  also  next-of-kin,  takes  as  heir  of  provision, 
not  being  heir  alioquin  successurus,  he  is  entitled  to  his  share  of 
moveables  without  collation.  (2.)  He  is  so  entitled,  if  he  takes  the 
heritage,  not  directly  from  the  deceased,  but  from  one  more 
remote.  (3.)  If  he  be  heir  alioquin  succesaurus,  he  cannot  claim 
without  collating,  although  he  should  take  the  land  by  deed.  (4.) 
Although  the  heritable  estate  be  in  another  country,  the  heir  must 
collate  in  claiming  a  share  of  moveables  in  Scotland ;  but  not  if 
he  claims  the  moveables  nnder  the  English  statute  of  distribu- 
tion8.(6) 

"3.  Mode  of  giving  Effect  to  Collation, — (1.)  Where  the  heir 
is  one  of  the  next-of-kin,  but  not  bound  to  collate,  he  is 
entitled  to  confirm  as  an  executor.  (2.)  Where  the  heir  must 
collate,  he  is  entitled  (on  making  up  his  titles  to  the  heritage  and 
disponing)  to  assume  the  character  of  executor.  (3.)  The  transac- 
tion is  commonly  settled  by  private  contract,  the  heir  and  executors 
completing  their  respective  titles,  and  dividing  the  funds.  (4.)  If 
judicial  proceedings  be  necessary,  the  heir  raises  his  action  against 


(6)  Collation  is  affected  by  the  Act  note  ((). 
1855.       A   grandson   may  collate,         (<2)  Not  when  these  are  sole  next- 

though  not  one  of  next-of-kin;  and  of-kin,  bat  among  nieces  and  nephews 

should  he  decline,  his  brothers  or  the  rule  is  now  otherwise, 
sisters  are  entitled  to  daim  a  share         (e)  Or  under  the  law  of  a  country 

of  the  common  stock.    See  §§36, 241.  which  has  not  adopted  the  doctrine 

(c)  This  rule  now  altered  as   in  of  collation. 

F 
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the  executors,  concluding  for  declarator,  of  his  right,  an  order  on 
the  executors  to  account,  and  (on  his  completing  his  title  and  dis- 
poning) to  deliver  or  pay  over  his  share." 


The  Changes  Effected  by  Legislation  dubing  the  Last 
Century. 

74.  General  View. — There  remains  only  to  notice  under  this 
head  the  changes  which  have  been  effected  by  statute  on  the  law 
of  succession  since  the  publication  of  the  above  works.(/) 

The  first  in  order  is  the  Act  18  Vict  c.  23  entitled  ''  An  Act  to 
alter  in  certain  respects  the  Law  of  Intestate  Moveable  Succession 
in  Scotland/'  and  which  came  into  operation  on  25th  May, 
1855.  The  changes  introduced  by  this  Act  may  be  summarised  as 
follows  : — 

It  admits  the  doctrine  of  representation  amongst  descendants  and 
'  the  brothers  and  sisters  of  an  intestate  and  their  descendants. 
For  example,  if  an  intestate  leave  two  children  and  two  grand- 
children— issue  of  a  predeceasing  son  or  daughter,  the  grand- 
children will  take  the  share  of  the  succession  which  their 
parent  would  have  taken  if  in  life.    The  rule  extends  to  the 
descendants  of  brothers  -and  sisters  of  the  intestate,  but  not 
further. 
Heirs-at-law  taking  by  representation  are  entitled  to  collate  or 
mass  the  heritable  with  the  moveable  estate  to  the  effect  of 
claiming  a  share  of  the  common  fund.    And  the  other  issue  of 
the  predeceaser  are  not  precluded  by  the  heir  refusing  to  collate 
from  claiming  the  difference  between  the  value  of  the  heritage 
and  the  share  their  parent  would  have  taken  on  collation. 
Where  an  intestate  without  issue  is  survived  by  his  father  and  by 
collateral  relations,  the  father  is  entitled  to  one-half  of  the 
succession  preferably  to  such  relatives. 
Failing  the  father,  the  mother  is  similarly  entitled  to  one-third  of 

the  succession. 
Failing  brothers  and  sisters  german  or  consanguinean  and  their 
descendants,  collateral  uterine  relatives  take  one-half  of  the 
succession. 


(/)  The  whole  of  the  Statutes  in  I  pendix,  with  explanatory  and  illus- 
question  will  be   found  in  an  ap-  I  trative  notes. 
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In  each  of  the  last  three  cases  the  division  is  of  the  firee 
moyeable  estate  on  which  the  intestate  might  have  tested 

The  former  rights  of  relatives  of  a  wife  predeceasing  her  husband 
to  a  share  of  the  goods  in  communion  are  taken  away,  as  well 
as  the  wife's  right  to  bequeath  part  of  such  goods. 

The  role  as  to  marriages  dissolved  within  a  year  and  day  is 
abolished. 

Executors  nominate  are  deprived  of  all  right  to  any  part  of  the 
succession  in  their  character  as  such. 

By  the  Conjugal  Rights  Act,  which  was  passed  on  6th  August, 
1861,  and  came  into  operation  1st  November  following,  a  wife 
deserted  by  her  husband  is  enabled  to  take  steps  to  secure  for  her 
own  behoof,  exclusive  of  his  legal  rights,  property  acquired  by  her 
own  industry,  or  by  succession. 

Terce  is  also  made  claimable  from  burgage  property. 

The  Act  33  Vict.  c.  14,  passed  on  12th  May,  1870,  removes 
certain  disabilities  formerly  attaching  to  aliens  in  the  matter  of 
holding  and  dealing  with  heritable  property  in  Scotland. 

The  Act  33  &  34  Vict.  c.  35,  passed  on  1st  August,  1870,  makes 
rents  and  other  periodical  payments  accruing  from  day  to  day 
apportionable  in  respect  of  time. 

The  right  to  heirship  moveables  is  abolished  by  section  160  of 
31  &  32  Vict  c.  101  as  regards  all  successions  opening  after 
31st  Dec.  1868. 

The  distinction  between  heritage  and  conquest  is  abolished  by 
section  37  of  37  &  38  Vict  c.  94  as  regards  successions  opening 
after  1st  October,  1874. 

The  Act  40  &  41  Vict.  c.  29,  passed  on  2nd  August,  1877,  ex- 
cludes the  jvsmariti  and  right  of  administration  of  husbands  from 
wages  and  earnings  of  their  wives  in  businesses,  &c.,  carried  on 
under  their  own  name,  and  it  limits  the  former's  liability  for  the 
latter's  antenuptial  debts  to  the  amount  of  the  estate  received 
through  the  latter. 

Under  43  &  44  Vict.  c.  26,  passed  on  26th  August,  1880,  a 
married  woman  is  enabled  to  effect  a  policy  of  assurance  on  the 
life  either  of  herself  or  her  husband  for  her  separate  use,  and  a 
husband  may  effect  a  policy  of  assurance  on  his  own  life,  in  trust 
for  the  benefit  of  his  wife  or  children,  or  both,  and  if  the  assur- 
ance has  been  in  force  for  two  years  it  is  unchallengeable  by 
creditors  of  the  husband. 
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Bat  the  greatest  changes  on  the  law  of  succession  since  the 
passing  of  the  Intestacy  Act  of  1855  are  made  by  the  Act  44  & 
45  Vict.  c.  21,  which  came  into  operation  on  18th  July,  1881. 
These  changes  may  be  briefly  stated  as  follows  : — 

(1.)  As  regards  marriages  corUracted  after  the  passing  of  the 
Act — 

The  wife's  personal  estate  is  vested  in  herself,  and  is  not  subject 
to  tiiejua  mariti  of  the  husband,  provided  the  husband  had 
at  the  time  of  the  marriage  his  domicile  in  Scotland. 

The  income  from  such  estate  is  payable  on  the  wife's  own 
receipt,  but  she  cannot  assign  the  prospective  income  or  dis- 
pose of  such  estate  without  her  husband's  consent. 

Her  estate,  if  clearly  distinguishable,  cannot  be  attached  for 
the  husband  s  debts. 

The  Act  does  not  abridge  or  exclude  the  power  of  settlement 
by  antenuptial  contract. 

(2.)  As  regards  marriages  contracted  before  the  passing  of 
the  Act — 

The  rents  of  the  wife's  heritable  property  are  separate  estate 
in  her  person. 

The  Act  does  not  apply  where  the  husband  had,  previous  to 
its  date,  by  irrevocable  deed,  made  a  reasonable  provision  for 
his  wife ;  nor  in  other  cases,  except  that  the  jus  mariti  and 
right  of  administration  are  excluded  from  all  estate  and 
income  acquired  by  the  wife  after  its  date. 

Persons  married  before  date  of  Act  may  come  under  its  provisions 
by  deed. 

The  husband  of  a  woman  dying  after  the  passing  of  the  Act 
takes  the  same  share  in  her  moveable  estate  which  was  pre- 
viously taken  by  a  widow  in  her  deceased  husband's  moveable 
estate,  and  subject  to  the  same  rules  of  law  as  to  amount, 
exclusion,  discharge,  or  satisfaction  thereof. 

The  children  of  a  woman  so  dying  take  legitim  in  the  same 
way,  and  subject  to  the  same  conditions. 

The  Act  does  not  affect  contracts  made,  or  to  be  made,  between 
persons  before  or  during  marriage,  or  the  law  as  to  dona- 
tions between  man  and  wife,  or  the  wife's  non-liability  to 
diligence,  or  her  rights  under  the  Act  40  &  41  Vict.  c.  29, 
above  referred  to. 
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INTESTATE  SUCCESSION  IN  MOVEABLE  ESTATE. 
Definitions  and  General  Rules. 

75.  Meaning  of  Snccession.-— Succession  is  the  right  which 
transmits  to  the  living  the  property  of  a  person  deceased.  It  is 
of  two  kinds :  heritable  as  distinguished  from  moveable  ;  and  is 
transmissible  in  two  forms — testate  as  distinguished  from  intestate 
succession. 

76.  Heritable  and  Moveabla— Every  species  of  property,  and 
every  right  a  man  can  hold,  falls  to  be  classified  under  either  of 
these  two  heads.  As  a  general  rule,  the  former  comprehends 
land>  houses,  and  all  those  things  which  are  parts  of  either ;  and 
the  latter,  all  those  things  which  are  capable  of  being  transported 
from  one  place  to  another.  The  distinctions,  which  are  in  some 
instances  purely  artificial,  are  more  particularly  referred  to  here- 
after.(a)  Here,  it  is  sufidcient  to  observe  that  the  distinction 
between  heritable  and  moveable  property  is  of  the  essence  of  legal 
succession ;  the  rules  which  regulate  succession  to  the  one  being 
entirely  difl^erent  from  the  rules  which  regulate  succession  to  the 
other  kind  of  property.  Besides  that,  as  a  general  rule,  heritable 
property  goes  to  the*  heir-at-law,  whilst  moveable  property  goes 
to  the  next-of-kin. 

77.  Testate  and  Intestate  Succession.— Succession  is  called 
testate  where  the  deceased  made  a  valid  testamentary  disposition  of 
hiB  property :  intestate  where  the  privilege  to  make  such  a  deed 
was  neglected  by  the  deceased, — in  which  case  the  law  supplies 
his  omission,  and  distributes  his  property  according  to  fixed  rules. 
It  is  with  this  latter  form  of  succession  only  that  we  here  chiefly 
concern  ourselves.  Intestacy  has  been  aptly  described  by  a  high 
authority  thus: — "A  person  dies  intestate  who  either  executed 
no  wiU,  or  whose  will  is  void,  or  whose  will,  though  valid  at  its 
execution,  was  avoided  subsequently,  or  is  of  no  effect  for  want 
ofanheir."(6) 

78.  Who  may  Ezecnte  a  Valid  Testamentary  Deed.— 

Generally,  every  person  of  sound  mind,  and  not  subject  to  any 


{,a)  §§  83,  235.  |       (//)  Justinian,  Inst.  3,  1. 


Digitized  by  LjOOQIC 


70 


INTESTATS  SUOCESSIOK  IN  MOVEABLE  ESTATE. 


legal  incapacity,  may  make  a  valid  disposition  of  his  property. 
Legal  incapacity  attaches  to— 

(1.)  Pupils — i.e,,  females  under  twelve,  and  males  under  fourteen 
years  of  age.  AH  such  are  legally  incapable  of  granting  any 
deed.(c) 

(2.)  Minors — i.e,,  persons  above  pupUlarity,  but  under  twenty-one 
years  of  age.  These  can  bequeath  moveable  property  without 
the  consent  of  their  curators,(d)  but  they  cannot  convey 
heritable  property  mortis  causa  even  with  such  consent(e) 

(3.)  Married  women.  Under  the  older  law,  and>  indeed,  until 
the  passing  of  the  Moveable  Succession  Act,  1855,  a  married 
woman  was  held  entitled  to  make  a  disposition  mortis  causa 
of  her  share  of  the  goods  in  communion  as  well  as  of  her 
heritable  estate,(/)  but  by  that  Act  she  was  rendered  incap- 
able of  making  a  valid  will  of  moveable  estate,(^)  except  of 
such  property  as  she  might  hold  exclusive  of  her  husband's 
legal  rights,  or  over  which  a  disposing  power  was  given  to  her 
by  the  deed  through  which  the  property  had  been  derived.(/i) 
The  law  stood  thus  down  to  the  year  1861,  when  the  Legis- 
lature began  to  pass  a  series  of  Acts  increasing  the  rights  and 
powers  of  administration  of  married  women  in  relation  to 
moveable  property. 

By  the  first  two  of  these  Acts,  viz. : — ^The  Conjugal  Eights 
Amendment  Act,{i)  which  came  into  operation  on  1st  Novem- 
ber, 1861 ;  and  the  Conjugal  Rights  Amendment  Act,(k)  which 
came  into  operation  on  7th  July,  1874;  it  is  provided  (1)  that 
a  wife  deserted  by  her  husband  may  apply  to  the  Court  for  an 
order  to  protect  moveable  property  which  she  has  acquired  or 
may  acquire  by  her  own  industry,  or  by  succession,  and  that 
on  such  order  being  obtained,  such  property  not  having 
previously  been  taken  possession  of  by  the  husband  or  attached 
by  his  creditors,  shall  belong  to  her  as  if  unmarried,  and  the 
order  shall  have  the  effect  of  a  decree  of  separation  a  mensa 
et  thoro  in  regard  to  the  property,  rights,  and  obligations  of 
the  husband  and  of  the  wife;  (2)  that  where  a  decree  of 
separation  a  mensa  et  thoro  is  obtained  by  the  wife,  her 
moveable  property  shall  belong  to  her  exclusive  of  the  jus 


(c)  Ersk.  1, 7, 1. 
{d)  Erak.  1,  7,  33;  Fraser,  381. 
(e)  Cunynghame,  1797  Ml  8966. 
(/)  Ersk.  1,  6,  28;  1  Fnwer,  564. 


{g)  Macdougal,  1868,  20  D.  658. 

(/«)  Erak.  1,  6,  28. 

(i)  24  &  26  Vict.  c.  86. 

{k)  37  &  38  Vict.  c.  31. 
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mariH  and  right  of  administration  of  the  husband,  and  on 
her  death  intestate,  shall  pass  to  her  heirs  and  representatives 
in  like  manner  as  if  her  hnsband  had  been  then  dead;  and 
(3)  that  where  a  wife  sncceeds  to  moveable  property,  or 
acquires  right  to  it  by  donation,  bequest,  or  any  other  means 
than  by  the  exercise  of  her  own  industry,  she  is  entitled  to 
claim  therefrom  a  reasonable  provision  for  her  support  and 
maintenance,  if  not  previously  taken  possession  of  by  the  . 
husband  or  attached  by  his  creditors. 

The  third  Act— viz.,  the  Married  Women's  Property 
Act,(0  which  came  into  operation  on  1st  January,  1878 — 
provides  that  the  jus  mariti  and  right  of  administration  of 
the  husband  shall  be  excluded  from  wages  and  earnings  of 
the  wife  gained  by  her  in  any  employment,  occupation,  or 
trade  followed  by  herself,  and  also  from  money  or  property 
acquired  by  her  through  the  exercise  of  any  literary,  artistic, 
or  scientific  skill,  all  which,  and  all  investments  thereof,  shall 
be  deemed  to  be  settled  to  her  sole  and  separate  use. 

The  fourth  Act — viz.,  The  Married  Women's  Policies  of 
Assurance  Act,(m)  which  came  into  operation  on  26th  August, 
1880 — enables  a  wife  to  effect  a  policy  of  assurance  on  her 
own  life  or  on  the  life  of  her  husband,  to  be  held  by  her 
exclusively  of  the  jus  niariti  and  right  of  administration  of 
the  husband,  and  to  be  assignable  by  her  either  inter  vivos 
or  mortis  causa  without  the  consent  of  her  husband. 

The  last  of  the  said  scries  of  Acts  is  the  Married  Women's 
Property  Act,  188l,(n)  which  mainly  affects  parties  who 
have  married  since  18th  July^  1881,  and  estates  coming 
after  that  date  io^women  married  previousTy.  This  Act 
Was  passed  to  ^further  extend  **iiie  provisions  of  the  third 
Act  above  referred  to,  and  makes  extensive  alterations  on  the 
previous  law,  or  rather  it  introduces,  in  the  absence  of  antenup- 
tial contract,  rules  which,  without  reference  to  the  provisions 
touching  the  jus  mariti  and  right  of  administration  in  the 
three  Acts  above  referred  to,  practically  vests  in  the  wife  as 
her  separate  estate  all  her  own  moveable  estate,  excepting 
that  the  husband's  right  of  administration  is  only  excluded 
as  regards  the  income  of  such  estate  and  the  rents  of  heritable 


(0  40  &  41  Vict.  c.  29.  I       (n)  44  &  45  Vict.  c.  21. 

(w)  43  &  44  Vict.  c.  26.  I 
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property  vested  in  the  wife.  It  provides  that  where  the  wife 
marries  afkr  the  date  of  the  Act,  and  the  husband  at  the 
time  of  the  marriage  had  his  domicile  in  Scotland,  her  whole 
moveable  or  personal  estate,  whether  acquired  before  or 
during  the  marriage,  shall  by  operation  of  law  be  vested  in 
her  as  her  separate  estate,  and  shall  not  be  subject  to  the  jvus 
mariti;  .  .  .  but  the  wife  shall  not  be  entitled  to  assign 
the  prospective  income  thereof,  or,  unless  with  the  husband's 
consent,  to  dispose  of  such  estate. 

In  the  case  of  marriages  contracted  before  the  date  of 
the  Act,  the  provisions  of  it  shall  not  apply  where  the 
husband  had  previously  by  irrevocable  deed  made  a  reason- 
able provision  for  his  wife  in  the  event  of  her  surviving  him, 
and  in  other  cases  the  Act  shall  not  apply  except  that  the 
jus  mariti  shall  be  excluded  from  all  moveable  estate  which 
the  wife  may  acquire  after  its  date,  and  the  right  of  adminis- 
tration shall  be  excluded  from  the  income  of  such  moveable 
estate,  and  from  the  rents  of  heritable  property  in  ScoUand 
belonging  to  the  wife. 

In  the  case  of  marriages  contracted  before  the  passing  of 
the  Act  the  parties  may  come  imder  its  provisions  by  deed. 

(4*.)  Married  men,  who  can  only  test  on  the  share  of  their 
property  called  the  dead's  part.(o) 

(5.)  Idiots — i,e.,  "  such  as  cannot  number  twenty,  or  tell  what 
age  they  are,  or  the  like,"  cannot  make  a  valid  will.(p) 

Mad  or  lunatic  persons  cannot  make  a  valid  wUl,  except, 
perhaps,  during  a  lucid  interval.(9) 

Mental  imbecility,  by  reason  of  great  age,  or  occasioned  by 
drunkenness  to  such  an  extent  as  to  affect  reason  or  conscious- 
ness, may  also  incapacitate  a  person  from  making  a  will.(r) 

(6.)  Interdicted  persons — i.e.,  those  who  from  weakness,  facility, 
or  profusion  are  liable  to  be  imposed  upon,  and  so  have 
been  placed  under  judicial  or  private  voluntary  restraint. 
But  this  restraint  is  confined  to  heritable  property;  a  will  is 
not  defeated  by  it,(s) 

(7.)  Persons  under  the  undue  influence  of  others,  or  in  a  dying 
state.     The  validity  of  deeds  by  such  will  depends  on  the 


(o)  Bell's  Prin.  §  1692. 
(p)  McLaren,  §  535. 
Iq)  M'KeUar,  6th  Dec.  1861,  24 
D.  144. 


(r)  Bell's    Prin.   §§    1523,   2103 ; 
M'Laren,  §  539. 
(«)  BelFs  Prin.  §§  2123-28. 
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d^pee  of  mental  imbecility  and  other  incapacitating  circum- 
stances. (Q 

79.  Intestacy :  Total  or  PartiaL—An  intestacy  is  total  where 
the  deceased  leaves  the  whole  of  his  property  undisposed  of  by 
will :  partial  where  he  leaves  only  a  portion  of  it  in  that  state(n). 
Intestate  means  the  deceased  person  who  dies  in  either  of  these 
conditions.(t;) 

80.  When  a  Sucoession  Opens  and  Vests.— A  succession 
opens  at  the  moment  of  natural  death,  at  which  time  the  character 
of  the  heir  and  next-of-kin  becomes  irrevocably  fixed ;  except  in 
the  case  of  persons  whose  estates  have  been  forfeited  to  the 
Crown  on  account  of  crime,  or  forfeited  under  an  Entail,  or  where 
a  nearer  heir  is  in  utero  at  the  death  of  the  predecessor,  and  is 
bom  alive.(w) 

Formerly  questions  of  considerable  nicety  sometimes  arose  with 
regard  to  the  estates  of  persons  absent  from  the  country  or  miss- 
ing, where  it  was  necessary,  in  order  to  ascertain  whether  a  succes- 
sion had  devolved,  or,  when  it  devolved,  to  determine  whether 
those  persons  were  alive,  or  alive  at  a  particular  date ;  but  by  an 
Act  which  came  into  operation  on  22nd  August,  1881,(a;)  various 
limitations  to  the  presumption  of  life  have  been  established  as 
regards  all  persons  who  have  been  absent  from  Scotknd,  or  have 
disappeared  for  a  number  of  years.(y)  Briefly,  that  Act  pro- 
vides that,  on  application  to  the  Court — 

(1.)  The  presumption  of  life  may  be  limiljpd  to  seven  years  as 
regards  income  from  either  heritable  or  moveable  estate. 

(2.)  That  the  capital  of  moveable  estate  may  be  disposed  of  on 
the  lapse  of  seven  years  from  the  date  of  the  order  as  to 
income. 

(3.)  That  heritable  estate  may  be  disposed  of  on  the  lapse  of 
thirteen  years  from  date  of  order  as  to  income  from  it. 

(4.)  That  the  capital  of  moveable  estate  may  be  disposed  of  after 
fourteen  years'  absence,  where  no  previous  order  made  as  to 
income. 


(0  BeU's  PriD.  §§  11,  12,  2105 ; 
McLaren,  §  535  et  ieq, 

(«)  NeU(m  and  Othen,  6th  Feb. 
1879. 

(v)  18  Vict.  c.  23,  §  9. 


(mj)  Bell's  Prill.  §§  1639,  1642.         \  207). 


(x)  44  &  45  Vict  c.  47. 

(y)  The  Act  does  not  apply  in  the 
case  of  the  disappearance  of  persons 
who  had  never  been  in  Scotland 
{Rainlutnty    2nd    Dec.    1881,   9    11. 
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(5.)  That  heritable  estate  may  be  disposed  of  after  twenty  years' 
absence,  where  no  previous  order  made  as  to  income.(2;) 

(6.)  That  the  claim  of  absent  persons  to  either  heritable  or 
moveable  estate,  shall  be  absolutely  barred  on  the  lapse  of  thirteen 
years  from  date  of  order. 

(7.)  That,  "for  the  purposes  of  the  Act,  in  all  cases  where  a 
person  has  left  Scotland,  or  has  disappeared,  and  where  no  pre- 
sumption arises  from  the  fact  that  he  died  at  any  definite  date,  he 
shall  be  presumed  to  have  died  on  the  day  which  will  complete 
a  period  of  seven  years  from  the  time  of  his  last  being  heard 
of,  at  or  after  such  leaving  or  disappearance.** 

Policies  of  assurance  are  exempted  from  the  operation  of  the 
Act. 

In  every  case,  it  is  only  the  person  entitled  to  succeed  to 
the  absent  person  in  the  particular  estate  who  can  apply  to  the 
Court  The  applicant  must  set  forth  all  the  facts,  and  be  pre- 
pared to  prove  these  facts. 

The  legal  conditions  affecting  the  vesting  of  successions  are,  that 
the  persons  succeeding  shall  have  been  conceived  at  the  opening 
of  the  succession  and  be  bom  alive,  be  legitimate,(a)  and  be  of 
uncorrupted  blood.(6) 

As  regards  successions  from  the  mother,  under  the  Married 
Women's  Property  Act,  1881,  it  would  seem  that  legitimacy  is 
not  a  condition  affecting  her  children. 

Formerly,  aliens — ie.,  persons  bom  beyond  the  dominions  of  the 
Crown — could  neither  take  nor  hold  any  property  in  Scotland ; 
but  this  restriction  has  now  been  removed,(c)  without,  however, 
qualifying  an  alien  for  any  office,  or  for  any  municipal,  parlia- 
mentary, or  other  franchise ;  neither  can  an  alien  be  owner  of  a 
British  ship. 

81.  Domicile  Governs  Law  of  Distribution  (d).— Domicile 
is  the  residence  or  permanent  home  of  a  person.  Moveable 
property  is  held  in  law  to  follow  the  person  of  the  owner,  and, 
on  his  death  intestate,  it  falls  to  be  distributed  according  to  the 


{z)  The  proof  required  to  support 
applications  under  Heads  4  and  5  is — 
(1)  That  the  person  whose  succession 
is  in  question  had  lived  up  to  the 
period  at  which  he  became  entitled 
to  the  estate;  and  (2)  that  he  has 
not  since  been  heard  of  (Tawse,  15th 


July,  1882;   McGregor,   18th  July, 
1882, 19  a  L.  R  829). 

(a)  See  §  126. 

(h)  Bell's  Prin.  §  1641. 

(c)  33  &  34  Vict.  c.  14. 

(d)  Ersk.  3,  9, 4. 
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law  of  his  permanent  home,  or  where,  in  legal  phrase,  he  "  had  his 
domicile  **  at  the  time  of  his  death,(«)  without  any  r^rd  whatever 
to  the  place  either  of  his  birth  or  of  his  death,  or  the  situation 
of  his  property  at  the  time.  Hence,  although  a  person's  moveable 
estate  may,  in  whole  or  in  part,  be  situated  in  Scotland,  the 
succession  to,  and  distribution  of  it  &11  to  be  regulated  by  the 
law  of  the  country  in  which  the  deceased  had  his  domicile, — a 
rule  in  conformity  with  the  law  and  practice  of  all  civilised 
nations.  (/) 

Where  a  diflSculty  arises  as  to  the  proper  domicile,  the  court  to 
which  properly  belongs  the  right  of  determining  the  question  is 
that  within  whose  jurisdiction  the  principal  part  of  the  personal 
estate  is  situated.  (^) 

'82.  How  Domicile  Acquired.— Domicile  is  acquired  in  either 
of  three  ways,  viz. : — 

1.  Domicile  of  Birth  or  Origin,  being  that  which  arisen  from  a 
person's  birth  and  connections  (A);  if  born  in  wedlock,  it  is 
determined  by  the  father's  domicile  at  birth  (t) ;  should  the  father 
predecease,  it  follows  that  of  the  surviving  mother,  if  not  fraudu- 
lently changed  (A;) ;  and,  if  illegitimate,  it  is  that  of  the  mother's.  (Q 
A  minor,  but  not  a  pupil,  has  the  capacity  to  acquire  a  domicile 
for  himself  (m) ;  but  his  domicile  of  birth — i.e.,  his  father's  domi- 
cile, as  a  general  rule — ^remains  so  long  as  he  continues  to  live 
with  his  father  or  to  be  supported  by  him.(7i) 

2.  Domicile  of  Choice,  being  that  where  a  man  voluntarily  takes 
up  his  residence  in  a  country  with  the  intention  of  making  it  his 
permanent  home,  or  at  least  of  remaining  there  until  some  event 
shall  induce  him  to  adopt  some  other  permanent  home.(o) 

To  acquire  a  new  domicile  two  things  are  necessary, — first, 
actual  residence ;  and,  secondly,  an  intention  to  make  that  resi- 
dence a  permanent  home  (p) ;  thus,  an  emigrant  does  not  lose  his 
old  domicile  until  he  arrives  at  his  new  one. 

With  regard  to  British  subjects  dying  whilst  resident  abroad, 
and  foreign  subjects  dying  whilst  resident  in  this  country,  by  a 

(«)  Ersk.  3,  9,  4 ;   Bell's  Prin.  §  (k)  M'Laren,  §  13. 

1861.  (Q  Heritors  of  LassuoadcfithMdiich, 

(/)  Robertson's  Succession,    173,  1844,  6  D.  956. 

18a  (m)  Amott,  24th  Nov.  1846,  9  D. 

(g)  Enk.  1,  2,  16.  142. 

(h)  McLaren,  §  10.  (n)  M*Laren,  §  12  ;  1  Fraser,  1252. 

(♦)  WyUie,  Uth  July,  1834,  12  S.  j       (o)  McLaren,  §§  19-21. 

927.  (p)  Bell,Uih  May,  1868, 40  J.  47G. 
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recent  Act,(q)  Her  Majesty,  by  convention  with  any  foreign  State, 
may  agree,  and  by  order  in  Council  direct,  that,  from  and  after  the 
publication  of  such  order,  no  British  subject  resident  at  death  in  a 
foreign  country  shall  be  deemed  to  have  acquired  a  domicile 
therein,  unless  resident  in  such  foreign  country  for  one  year  imme- 
diately preceding  his  or  her  death,  and  shall  also  have  made  and 
deposited  in  a  public  office  of  such  foreign  country  a  declaration 
in  writing  of  his  intention  to  become  domiciled  in  that  country. 

Residence  for  a  year  in  a  furnished  house  without  an  intention 
of  making  it  a  permanent  home  was  held  insufficient  to  found 
a  domicile.(r)  The  question,  therefore,  falls  to  be  solved  by 
the  party's  acts  and  declarations.(9)  Prima  facie,  the  place  of 
residence  is  the  domicile,  provided  there  is  animus  manendi.{t) 
A  person  in  the  military  service  of  India  acquires  an  Anglo-Indian 
domicile.(i«)  But  residence  on  foreign  service  does  not  affect  the 
domicile  of  officers  in  the  army  or  navy  (v) ;  nor  of  ambassadors(t(;) ; 
nor,  it  would  appear,  of  consular  agents  without  local  connec- 
tiona(A*)  Governors  of  Colonies,(y)  of  military  8tations,(^)  and 
other  local  functionaries  of  the  British  dependencies,  acquire  the 
domicile  of  the  station  to  which  they  are  attached ;  but  the  ap- 
pointment of  a  merchant  to  a  British  consulate  does  not  affect  his 
foreign  domicile,  (a)  A  domicile  in  one  part  of  the  United 
Kingdom  is  not  altered  by  military  service  in  another  part.(&)  By 
attending  Parliament  in  London,  a  Scotchman  does  not  change  his 
domicile.(c)  Where  the  residence  is  partly  at  two  places — one  a 
place  of  business,  and  the  other  where  the  wife  and  family  reside 
— the  domicile  is  at  the  latter  place.(c{)  A  domicile  of  origin 
is  merely  superseded  by  a  domicile  of  choice,  and,  on  the 
abandonment  of  the  latter,  the  former  revives.(e) 

3.  Domicile  by  Operation  of  Law. — Thus,  by  marriage,  the 
domicile  of  the  husband  becomes  that  of  the  wife,(/)  and  con- 

(q)  24  &  25  Vict,  a  121.  (x)  Udny,  14th  Dec.  1866, 5  Macp. 

(r)  Bell,  Rupra.  I  164. 

(«)  Wilson,  8th  March,  1872,  10         (y)  In,  Rev.  2nd  February,  1850. 
Macp.  573.  '       (z)  Clark,  supra. 

(0  Bruce,  15th  April,  1790.  (a)  M'Laren,  §  22. 

(m)  Wauchope,  23rd  June,  1877,  4  |       (6)  Patten,  6  Jur.  N.  S.  151.- 


R945. 

(v)  Clark,  13th  February,  1836, 14 
S.  488. 

(tp)  Story's  Conflict,  S  48. 


(c)  Warrender,  27th  August,  1835 
H.L. 

(d)  McLaren,  §  25. 
(c)  Udny,  supra. 

(/)   JVarrcndi'r,  supra. 
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dnaes  tiiereafter,  even  though  they  be  living  apart  under  a 
voluntary  deed  of  separation  ;(^)  but  not,  it  would  seem,  if 
judicially 'separated.(A)  A  widow  may  choose  her  own  domicile, 
and  also  that  of  her  minor  children,  if  not  done  with  a  fraudulent 
intention.(i)  As  before  observed,  a  British  subject  does  not 
acquire  a  foreign  domicile  until  he  shall  have  complied  with  certain 
statutory  provisions.(A;) 

83.  Moveable  Property:  wbat  it  consists  o£— As  already 
noticed,  everything  and  every  right  a  person  can  possess  and  hold, 
falls  to  be  classed  under  the  head  of  either  heritable  or  moveable. 

This  distinction  is  of  the  essence  of  legal  succession,  inasmuch 
as  heritable  property  goes  to  the  heir-at-law,  whilst  moveable  pro- 
perty goes  to  the  next-of-kin  of  the  intestate. 

The  distinction  corresponds  substantially  with  the  moveable  and 
immoveable  rights  of  the  civil  law,  and  of  general  jurisprudence. 

The  two  classes  of  property  are  divided  into  things  corporeal 
and  things  incorporeal ;  and  this  classification  corresponds  with 
the  rules  of  the  civil  law  as  stated  by  Justinian. 

Things  corporeal  are  those  which  are  tangible  by  their  nature, 
as  land,  furniture,  money,  &c. 

Things  incorporeal  are  those  which  are  not  tangible,  as  rights 
and  obligations  of  all  kinds. 

The  character  of  a  thing,  as  heritable  or  moveable,  may  be 
impressed  on  it  either — 

(1.)  By  its  nature,  as  land ;  or 

(2.)  By  accession  to  some  other  thing  which  has  the  character 
by  nature  of  heritable  or  moveable ;  or 

(3.)  By  destination,  in  respect  of  either  accession  or  succession. 
I.  Corporeal  Things — 

(1.)  By  Nature — Land,  trees,  minerals,  and  generally  things  im- 
moveable, are  heritable ;  while  everything  that  moves,  or  is 
capable  of  being  moved  from  place  to  place,  is  moveable.  So 
money,  household  furniture,  plenishing,  and  goods  of  every  descrip- 
tion, stock-in-trade,  farm  stock  and  implements,  ships  and  their 
furniture,  and,  generally,  all  subjects  not  attached  to  the  soil,  are 
moveable.(i) 


(^)  Dolpkiny  4th  Angust,  1859,  3 
Macq.  563. 

(h)  Allison,  15th  June,  1839,  1  D. 
1025. 


{%)  Amottf  supra. 
(k)  24  &  25  Vict  c.  121. 
(/)  Beirs  Prin.  §  1470 ;  Erak.  2,2,7 ; 
M^Lsiren,  J$  368 ;  17  &  18  Vict.  c.  104. 
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(2.)  By  Accession — Houses,  buildings,  walls,  &c,  are  heritable,  as 
being  attached  to  land ;  while  trees,  stones,  minerals  become  move- 
able by  separation :  trees  when  cut  down,  stones  when  taken  out 
of  the  quarry,  minerals  when  brought  to  the  surface.(m) 

Industrial  fruits  are  moveable,  though  still  attached  to  the  land ; 
including  not  merely  corns,  but  everything  that  is  produced  by 
skill  and  capital,  as  potatoes,  turnips,  &c.(n) 

So  also  are  shrubs  and  other  perennial  plants  growing  in  a 
nursery  for  sale.(o) 

Natural  fruits  of  land  are  moveable  when  separated  from  the 
land.(p) 

Machinery,  fixtures,  &c.  As  a  general  rule,  a  moveable  subject 
is  to  be  regarded  as  heritable — 1.  Where  it  cannot  be  disjoined 
without  injury  either  to  itself  or  to  the  heritable  subject ;  or,  2. 
though  less  completely  fixed  (1)  if  it  is  essential  or  material  to  the 
use  of  the  heritage,  or  (2)  if  there  is  a  special  adaptation  in 
the  construction  of  the  personal  subject  to  the  use  of  the  heritable 
subject  which  it  would  not  have  if  it  had  been  placed  elsewhere, 
or  (3)  where  there  is  an  express  declaration  of  the  owner  that  the 
subject  should  be  heritable  (g).  But  where  there  is  no  intention 
of  making  the  fixtures  an  accessory  of  the  heritage  these  rules  do 
not  apply.(r) 

It  must  be  here  kept  prominently  in  view  that  the  rules  which 
regulate  the  character  of  these  things  arise  in  four  different 
positions — as  between 

1.  Heir  and  executor; 

2.  Fiar  and  executor  of  a  liferenter  ; 

3.  Heritable  and  personal  creditors ;  and 

4.  Landlord  and  tenant. 

In  a  question  of  succession,  the  tendency  has  been  to  hold  fixed 
machinery,  &c.,  as  attached  to  the  land  or  building,  and  so  to  be 
heritable ;  but  a  more  liberal  interpretation  would  be  given  in 
favour  of  a  tenant,  by  holding  such  machinery,  &&,  when  erected 
by  the  tenant,  rather  as  connected  with  the  tenant's  trade,  and 
so  to  be  moveable,  and  removeable  by  the  tenant,  than  as  part  of 
the  heritable  subjects  let. 

(m)  Beirs  Com.  710.  j       (q)  Doicall,  11th  July,  1874,  1  R. 

(n)  Stair,  2,  1,  2 ;  Ersk.  2,  2,  4.  1180. 


(o)  Begbie,lbth  Dec  1837,168.232. 
(p)  Stair,  1,  4,  17. 


(i)  Dixon,  6th  March,  1843,  5  D. 
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The  following  cases  may  be  stated  as  examples  of  the  distinc- 
tions here  indicated(«) : — 

I.   IN  A  QUESTION  BETWEEN  HEIR  AND  EXECUTOR^ 

1.  Things  held  to  be  JieritabU. 

Large  conservatory  or  greenhouse  within  garden  ;  also,  forcing- 
houses  and  vinery  outside  garden  ;  also  extensive  iron  fences  in 
policy  grounds.(^) 

Fixed  machineiy  for  working  minerals.(ti) 

Steam-engines  bolted  to  log  seats,  which  rested  on  brick  founda- 
tions, but  not  fastened  by  any  mechanical  means  ;  also,  an  under- 
ground railway,  the  rails  being  nailed  to  sleepers,  and  the  sleepers 
laid  upon  the  strata.(t;) 

Machinery  in  coal  and  iron  works  directly  or  indirectly  attached 
to  the  ground,  and  capable  of  being  removed  either  entire  or  in 
pieces  ;  also,  loose  articles  not  physically  joined,  yet  necessary  for 
working  the  particular  machinery,  and  not  susceptible  of  being 
applied  to  other  engines  of  the  same  kind.(M;) 

Salt-pans  necessary  to  the  possession  of  the  inheritance.(^) 

Pictures  and  glasses  put  up  instead  of  wainscot,  or  where 
wainscot  otherwise  would  have  been  put.(y) 

Iron  stoves.  (2;) 

Furnace  fixed  with  mortar  to  freehold.(a) 

Furnace  not  fixed  to  walls,  but  to  middle  of  house.  (6) 

2:  Things  held  to  be  Moveable, 

Telescope  in  an  observatory.(c) 

Spinning  machines  in  a  factory  and  attached  to  building  for 
convenient  use.((2) 

Plants  in  a  nursery  garden  kept  for  sale.(e) 

Brewer's  copper  cauldron;  also  vats,  utensils,  and  other 
machinery  for  trade.  (/) 


(s)  Several  of  these  examples  are 
taken  from  Mr.  Archibald  Brown's 
excellent  **  Treatise  on  the  Law  of 
Fixtures." 

(0  Tod^a  Trs.y  30th  Jan.  1872,  10 
Macp.  422. 

{u)  Brand's  Trustees,  16th  March, 
1876,  3  R.  (H.  L.)  16. 

(v)  Brands  TnweeM,2nd  Feb.  1878, 
5  R.  607.  These  would  be  moveable 
in  a  question  between  landlord  and 


{w)  Diaoriy  6th  March,  1843,  supra, 
(x)  Lawton,  1  ;  Black,  H.  259. 
(?/)  Cave,  3  ;  Vern.  508. 
{%)  Goddard,  7  ;  Mass.  432. 
(a)  20  Hen.  VII.  c.  13. 
(6)  21  Hen.  VII.  c.  26. 

(c)  Tod's  Trustees,  30th  Jan.  1872, 
supra. 

(d)  DowaU,  1 1th  July,  1874,  supra. 
{e)  Oordouy  2nd  Dec  1806,  Hume, 

188. 


tenant.  1       (/)  Fislier,  17  Jur.  56a 
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Ranges,  ovens,  and  set  fot8.(a) 

i*urnace,  though  fixed  to  freehold  and  purchased  with  same  ; 
also,  hangings  nailed  to  vrsl\.(h) 
Hangings,  tapestry,  and  iron  backs  to  chinme7s.(%) 

11.  in  a  question  between  fiar  and  executob  of 
lifebentee] 

1.  Things  held  to  be  Heritable. 
Buildings  of  an  agricultural  nature.(^) 

Wainscot,  pictures,  mirrors,  tapestry  in  frames  in  a  music- 
room  and  ante-room,  and  forming  the  visible  walls  and  roof,  and 
so  attached  thereto ;  kitchenrange,  ornamental  vases  in  flower- 
garden  and  pleasure  groundsTsashes  of  forcing-beds,  with  their 
frames. 

Fixtures — Tile  hearths  laid  on  the  hearthstone  of  a  mansion, 
and  bedded  in  cement,  &c.,  and  plant^s  growing  in  the  kitchen- 
garden. 

2.  Things  hdd  to  be  Moveable. 

Steam-engine  erected  on  a  colliery  by  a  tenant  for  life.(Q 

Fire  engines  erected  in  a  colliery.(9n) 

Bookcases,  grates,  brackets  moveable,  but  gas-pipes  heritable.(n) 

Orates,  gas  brackets  fastened  in  the  ordinary  way,  and  fireclay 
vaseslzrthe  gardens,  attached  by  stucco  to  stone  parapet  walls, 
and  plants  in  pots  which  were  bedded  in  the  ground.(o) 

ni.   IN  A  QUESTION  BETWEEN  HEBITABLE^AND  PEBSONAL 
CBEDIT0RS.(a) 

1.  Things  held  to  be  Heritable, 
Steam-engine  and  the  large  or  fixed  gearing  of  a  mill.(<;) 
Leaden  cisterns  in  a  manufactory,  incapable  of  being  removed 

without  being  cut  into  pieces.(r) 

Bell  hung  upon  a  frame,  and  fastened  to  it  by  a  hasp,  the 

frame  being  nailed  to  cupola  of  barn.(s) 

(g)  Wynne,  1  D.  and  R.  :^47.           !  (o)  Ni^et  and  Otkert,  20th  Feb. 

(/»)  Squire  Freem,  249  ;  contrury  |  1880,  7  R.  575. 

to  rule  in  Herlakenden,  4  Co.              |  (p)  Some  of  the  cases  cited  under 

(t)  Harvey,  2  ;  Stair,  1141.  this  head  were  between  seller  and 


(k)  Backland,  2  B  and  A.  54. 
(I)  Lawton,  1743  ;  3  Atk.  13. 
(m)  Dudley,  Ambler,  113. 
(n)  SUwaH     v.     Douglas,     1870 
(noted  in  App.  to  Brown  on  Fixtures). 


purchaser. 

{q)  ArBorigki,  3rd  Dec   1819,  2() 
F.  C.  62. 

(r)  J^ive7^6thMarcb,1823,2S.270. 

(«)  Weston,  102  ;  Mass.  514 
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Machmery  annexed  to  floor,  ceilings,  or  sides  of  a  bmlding  in  a 
**  quasi  permanent  manner"  by  means  of  bolts  and  screws,  passed 
to  the  mortgagees :  Held  it  made  no  difference  that  the  object  of 
the  annexation  was  merely  to  steady  the  machines  when  in  nse, 
and  that  they  could  be  removed  without  any  injury  to  them  or  the 
freehold,  nor  that  the  machines  were  in  the  nature  of  trade  fixtures, 
which  would  as  between  landlord  and  tenant  belong  to  the 
tenant.(Q 

Trade  fixtures  which  have  been  annexed  to  the  freehold  for  the 
more  convenient  using  of  them,  and  not  to  improve  the  inherit- 
ance, and  which  are  capable  of  being  removed  without  any 
appreciable  damage  to  the  freehold,  (u) 

Looms  in  a  worsted  mill,  and  fixed  to  the  floor  by  nails.(t;) 

Doors,  windows,  rings,  keys.(w) 

Stoves,  grates,  kitchen  ranges,  closets,  shelves,  brewing-coppers, 
cooling-coppers,  masK-tiibs,  locks,  bolts,  blinds.(a;) 

A  steam-engine  and  hoUer.^y) 

Staddles  of  stone  pillars  let  into  the.  earth ;  also,  thrashing- 
macbine  placed  inside  a  bam,  with  horse  machinery  outside,  fixed 
by  screws  and  bolts  to  posts  let  into  the  earth.(0) 

2.  Things  held  to  be  Moveable. 

Small  unfixed  machinery  of  a  mill.(a) 

Wooden  shed,  tiled  over  and  resting  by  its  mere  weight  upon  a 
wooden  frame,  which  in  turn  rested  on  staddles  of  stone  pillars 
let  into  the  earth.(&) 

Bam  erected  on  pattens  and  blocks  of  wood,  but  not  fixed  in 
the  ground ;  also,  bam  resting  by  its  mere  weight  on  a  brick 
foundation ;  also,  windmill  not  attached  to  the  ground,  but  resting 
on  cross  traces  laid  upon  brick  pillars.(c) 


IV.   IN  A  QUESTION  BETWEEN  LANDLORD  AND  TENAjg. 

L  Things  held  to  be  Heritable. 
Small  trees  in  a  garden  ;  also,  turf  on  terraces  in  garden.((2) 


(0  HeUawell,  6  Ez.  296 ;  20  L.  T. 
Ex.  154. 

(u)  aonie,  3  Ex.  257 ;  4  Ex.  328. 

(v)  Holland,  7  G.  P.  328. 

(w)  Lifroid,  11  Bep.  50. 

(x)  Colegrave,  2  B.  and  C.  76. 


(y)  Macgregor^  13th  Jane,  1860, 
22  D.  1183. 
(z)  Wiltshear,  1  E.  and  B.  674. 

(a)  Arh%Dr%gfU,ZTdI>ec.lSl9,iupra. 

(b)  Wiltehear  «upra. 

(e)  Brown  on  Fixtures,  §  190. 
(d)  Fleming,7th Dec  1880,8E. 226. 
O 
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The  bnilt  part  of  a  thrashing  milL(e) 

Liinekilns.(/) 

Erections  of  brick  and  mortar,  tiled  and  let  into  the  g£onnd.(g) 

Bells  left  by  a  tenant.(&) 

Hedges.(i) 

2.  Things  held  to  be  Moveable, 

The  moveable  part  of  a  thrashing  miU.(A;) 

Trevises,  rack,  and  manger  in  a  temporary  stabla(Q 

A  large  counter,  fixed  by  bolts  to  the  floor  of  a  shop,  with 

shelves,  drawers,  dressers,  and  table,  all  fixed  by  wedges  and  grat^ 

built  in.(m) 

Certain  parts  of  a  machine  which  were  put  up  by  a  tenant,  and 

capable  df  being  removed,  and  had  been  in  use,  to  be  valued  by 

the  out-going  to  the  in-coming  tenant(n) 
A  pump  erected  by  a  tenant.(o) 
Doors  and  windows  of  houses  where  local  custom  allowed 

tenants  to  remove.(p) 

Buildings  erected  by  i^  tenant  of  nursery  grouudCg) 

Wire  fencing,  wooden  palings,  and  wooden  folds  erected  by  a 

tenant.(r) 

Kitchen  range,  register  stove,  copper.  <\ud  gr^^^f^  (^ 

Greenhouses,  forcing-pits,  and  hot-bed  frames.(^) 

(2.)  By  Express  Destination  moveable  subjects,  such  as  jewels, 

arms,  pictures,  books,  or  furniture  may  be  rendered  heritable.(u) 

Stipulations  in  a  lease  between  a  landlord  and  a  tenant  as  to 

the  removal  of  machinery  at  the  expiration  of  the  lease  will  fix 

the  character  of  such  machinery  in  the  tenant's  succe88ion.(t;) 
The  right  of  heirship  moveables  is  now  aboli8hed.(ta) 

II.  Incorporeal  things — 
(1.)  By  Nature — ^personal  debts,  bank  notes,  bills,  shares  in  public 


(e)  Hyalop,  18th  Jan.  1811,  16 
P.  0.  143. 

(/)  Thresher,  4  D.  and  R  62. 

(si)  EUres,  3 ;  East,  38 ;  William 
and  William,  12  ;  East,  209. 

(h)  Lyde,  1  K  and  Ad.  394 

{%)  Empson,  4  B.  and  Ai.  655. 

{h)  Camp&eZ^22dFeb.l825,3S.569. 

(0  ScoU,  Ist  Dec.  1824,  3  S.  344. 

(m)  M'Knighty  26th  June,  1805, 
Home,  412. 

(n)  Davis,  2  B,  and  A  165, 


(o)  Giymes,  4M.  and  P.  143. 

(j>)  BeOy  14th  Jnne,  1814. 

(9)  iSime,  14th  Dec.1861, 24  D.  202. 

(r)  Dukt  of  Bucdeueh,  18th  July, 
1871,  9  Macp  1014. 

(«)  Darby,  1  C.  B.  895. 

(0  Syme,  14th  Dec.  1861,  snpra. 

(u)  BaiUie,2lBt  May,  1859. 

(v)  Dixon,  6th  March,  1843,  5  D. 
775. 

(w)  Titles  to  Land  Act,  1868,  § 
160. 
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or  private  companies,  bank  and  all  kinds  of  stock  ;{x)  patent 
rigLts,  copyright- of  books,  pictures,  and  engravings  are  move- 
able ;  (y)  also  partner's  share  of  the  partnership  stock,  though  it 
may  partly  consist  of  heritable  property,(2)  and  no  declaration  in  a 
contract  of  copartnery  to  the  contrary  will  alter  its  character.(a) 

(2.)  By  Connection  with  Land. — Feu-duties  and  casualties,  rents 
of  land  and  annuities  are  heritable ;  but  arrears  are  moveable. 

Formerly,  as  a  general  rule,  money  lent  on  heritable  property, 
by  being  secured  on  heritage,  was  considered  heritable,  but,  by 
the  Titles  to  Land  Act,  1868,(6)  an  important  change  on  the 
law  has  been  made  regarding  such  securities.  From  and  after 
the  commencement  of  that  Act,  no  heritable  security  granted  or 
obtained  either  before  or  after  that  date  shall,  in  whatever  terms 
the  same  may  be  conceived,  except  in  the  special  cases  therein 
provided,  be  heritable  as  regards  the  succession  of  the  creditor  in 
such  security,  but  shall  be  moveable ;  the  exceptions  being  that, 
where  executors  are  expressly  excluded,  the  security  shall  be  held  I 
to  be  heritable  as  regards  the  succession  to  that^ne^  creditor,  and 
to  be  moveable  thereafter, — ^the  creditor  having  power  to  execute  I 
and  record  minutes  in  the  forms  in  the  schedule  of  said  Act, 
excluding  executors,  and  so  fixing  the  character  of  heritable  or 
moveable  to  such  securities.  By  the  same  Act,  it  is  expressly 
declared  that  all  heritable  securities  shall  continue  to  be  heritable 
quoad  JUcum,  and  as  regards  aU  rights  of  courtesy,  terce^  jMtf 
relictcc  and  legiiim,  competent  to  the  husband,  wife,  or  children  of 
"the  creditor  of  such  a  security.  This  provision  does  not  apply 
to  securities  in  a  foreign  country;  in  the  case  of  such  securities, 
the  lex  loci  governs  the  rule  of  distribution,  (c)  Annuities  are 
heritable,  but  the  accruing  payments  as  they  arise  become  moveable. 

By  the  Apportionment  Act,  1870,(d)  it  is  provided  that, 
from  and  after  the  passing  of  that  Act,  all  rents,  annuities, 
dividends,  and  other  periodical  payments  in  the  nature  of  income 
(whether  reserved  or  made  payable  under  an  instrument  in 
writing  or  otherwise),  shall,  like  interest  on  money  lent,  be  con- 
sidered as  accruing  &om  day  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly.    The  apportionment  is  given  effect  to 


(x)  BeU's  PriiL  §§  1338, 1479. 
(y)  McLaren,  §  38a 
{%)  Murray,  5th  Febraaiy,  1805. 
(a)  Irving,  15th  July,  1851, 13  D. 
1367. 


(6)  §  117. 

(e)  MorUMh  28th  Jane,  1882,  9 
R.  982. 

{d)  33  &  34  Vict.  c.  35, 
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when  the  next  peiiodical  payment  takes  placa  The  heir  or  other 
person  who,  if  the  rent  had  not  been  apportioned  under  the  Act 
or  otherwise,  wonld  have  been  entitled  to  such  entire  or  continning 
rent,  collects  the  rent,  and  accounts  to  the  executors  or  other  parties 
for  the  apportioned  part  of  the  rent  due  at  the.  death  or  ea^iiy  of 
the  predecessor's  title. 

(3.)  By  Destination. — ^Directions  by  a  proprietor  to  sell  heritable 
subjects  and  convert  them  into  money  make  the  price  moYeable.(6) 
Implied  directions  have  the  same  effect.(/)  But  converted  heri- 
tage remains  subject  to  claims  of  heir  and  to  terce  and  courtesy(9r) ; 
and  converted  moveables  to  legiUm  and  jus  rdictcB.(h)  The  fact 
of  collation  does  not  alter  the  character  of  property  from  heritable 
to  moveable,  unless  where  the  property  is  actually  sold.(i)  Personal 
bonds  which  do  not  exclude  executors  are  moveable  as  to  succes- 
sion, but  heritable  as  to  fisk  and  jus  relict(B.(k) 

84.  Who  are  Termed  ''Next-of-Kin.''— The  expression  next- 
of'Jdn  means  those  relations  who  are  entitled  to  the  moveable 
estate  of  an  intestate.  It  does  not  denote  any  special  degree  of 
relationship,  but  merely  that  which  is  next  in  the  order  of  suc- 
ces8ion.(Q  And  in  that  order  some  may  be  nearer,  and  some 
more  remote,  in  degree  to  the  intestate.(m) 

Kinship  is  of  two  species : — (1)  Consanguinity ;  and  (2)  AflBnity. 
Affinity  is  the  relationship  which  arises  by  marriage  between  a 
husband  and  the  relations  of  his  wife,  or  a  wife  and  the  relations 
of  her  husband.  These  relations  stand  in  the  same  degree  to  the 
husband  as  to  the  wife,  and  vice  versa.  There  is  no  affinity 
between  the  relations  themselves,(n)  and  no  succession  in  the  law 
of  Scotland  by  affinity,  except  to  the  extent  and  effect  stated 
below.(o) 

Consanguinity,  again,  is  the  blood  relationship  between  persons 
descended  from  the  same  stock.  It  is  divided  into  three  lines  or 
orders — namely,  the  descending  line,  the  transversal  or  collateral 
line,  and  the  ascending  line.  It  may  be  said  to  be  of  two  kinds — 
namely,  direct  (including  the  ascending  and  descending  Hues),  and 
collateral. 

(e)  M^GUchrist,  8th  March,  1870,  (t)  Eodge,  22nd  November,  1879, 

8  M^.  689.  7  R  259. 

(/)  M'Laren,  §§  413,  423.  (Jfc)  1661,  c.  32 ;  Ersk.  2,  2, 10. 

(g)  M*Laren,  §  441 ;  Bell's  Prin,  (Q  W^e6«eer,  26th  Oct  1878, 6  R.  102. 

§  1698.  (m)  18  Vict.  c.  23. 

(h)  M'lAren,  §  442.  (n)  Erek.  1,  4,  8. 

(o).§§87,88. 
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Eveiy  line  of  consaDgninity  is  divided  into  degrees  which  are  so 
called  by  comparison  with  steps,  because  one  degree  is  below  the 
other,  and  one  springs  from  the  other.  And  every  filiation  or 
generation  is  a  degree. 

These  lines  may  be  illustrated  thus : — 

(1.)  Descendants  —  i.c.,  persons  descended  from  one  common 
ancestor,  as  child,  grandchild,  great-grandchild,  and  so  on 
downwards,  in  the  direct  descending  line.  The  son  of  A 
being  related  to  him  in  the  first  degree ;  his  grandson  in 
the  second;  his  great-grandson  in  the  third,  and  so  on. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in 
the  direct  line,  and,  therefore,  universally  obtains  as  well 
in  the  civil  and  canon  as  in  the  common  law.(p) 

(2.)  Collaterals — ie.,  persons  reckoned  sidewise  either  from  the 
intestate  himself  or  from  a  fraternal  ancestor — as  brothers 
and  sisters,  uncles  and  aunts,  and  such  as  are  descended 
from  them.  Thus,  if  A,  who  has  issue,  has  two  brothers 
who  have  each  also  issue,  their  issue  and  his  issue  are 
lineally  descended  from  his  father,  their  common  ancestor ; 
and  the  three  issues  are,  therefore,  collateral. 

(3.)  Ascendants — i.e.,  persons  in  the  degree  of  kindred  reckoned 
upwards — as  father,  grandfather,  and  so  on  upwards,  as 
high  as  evidence  can  reach.  The  degrees  are  reckoned  in 
the  same  way  as  among  descendants. 

The  following  diagram  shows  these  lines  in  one  view : 


Lnn4L  KlNDBKD. 


Great  Grandfather 

Grandfiftther 

Father 

Intestate 

Son 

Grandson 

Great  Grandson 


Ck>LLATEBAL  KiNDBSD. 


Brother 
Nephew 
Nephew's 
Son 


Uncle 

Cousin-german 
Confiin-german's 
Son 


Great  Uncle 
Great  Uncle's  Son 
Second  Cousin 
Second  Cousin's  Son 


In  moveable  succession,  the  question  of  kindred  may  be  raised 
either  in  the  court  of  the  domicile,  or  in  that  of  the  place  where 
the  subjects  are  situated  and  sought  to  be  recovered;  but,  in 

ip)  Allnutt,  p.  176  ;  Ersk.  1,  6, 8;  BelPs  Prin.  §  1647. 
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heritable  snccession  that  question  can  only  be  raised  in  the  court 
of  the  situation  of  the  estate.  (9) 

86.  Who  are  Full  Blood  Relations.— Full  blood  relations  are 
persons  bom  or  descended  of  the  same  father  and  mother.(r)  In 
the  Intestacy  Act,  1855,  they  are  styled  german  relations. 

86.  Who  are  Oonsanfiroinean  Relations.— These  are  persons 
descended  from  the  same  father,  but  not  the  same  mother,  and  are 
sometimes  styled  half-blood  consanguinean.(«)  Among  descendants, 
no  distinction  obtains  between  these  and  the  full  blood;  but 
among  collaterals,  these  half  blood  succeed  after  the  full  blood, 
there  being  a  total  exclusion  of  the  half  blood  in  competition  with 
the  full  blood  in  the  same  degree  of  succession  (^)-—c.^.,  if  an 
intestate  leave  a  brother  consanguinean  and  a  nephew  by  a  brother- 
german,  the  nephew,  though  more  remote  by  one  degree,  will  take 
the  succession.  Consanguinean  relationship  is  reckoned  to  extend 
as  far  as  the  evidence  of  propinquity  can  reach.(u) 

87.  Who  are  Uterine  Relations.— These  are  persons  descended 
from  the  same  mother,  but  not  the  same  father,  and  isure  sometimes 
styled  half-blood  uterine.(t;)  Formerly  there  was  no  succession 
by  such  persons  to  the  full  blood;  nor  was  any  relationship 
recognised  between  the  consanguinean  and  the  uterine,  or  succes- 
sion ah  intestato  of  the  one  to  the  other,  or  even,  in  the  case  of 
uterine  relations,  to  one  another.  («(;)  But,  by  the  Intestate  Moveable 
Succession  Act,  1855,(a?)  it  is  provided  that  where  an  intestate, 
dying  without  leaving  issue,  whose  father  and  mother  have  both 
predeceased  him,  shall  not  leave  any  brother  or  sister-german  or 
consanguinean,  nor  any  descendant  of  a  brother  or  sister-german 
or  consanguinean,  but  shall  leave  brothers  and  sisters-uterine,  or  a 
brother  or  sister-uterine,  or  any  descendant  of  a  brother  or  sister- 
uterine,  such  brothers  and  sisters-uterine,  and  such  descendants  in 
place  of  their  predeceasing  parent,  shall  have  right  to  one  half  of 
his  moveable  estate.  By  the  Married  Women's  Property^ct, 
1881,  the  moveable  estate  of  a  wife  is  vested  in  herself,  and,  on 
her  death  intestate,  her  children,  in  addition  to  taking  legitim, 
take  the  residue  of  the  estate,  under  deduction  of  a  share  to  the 


(q)  McLaren,  §  38. 
(r)  BelFs  Prin.  §  1661.     Mitchell, 
14th  Dec.  1872,  10  S.  L.  R  149. 
(«)  Bell's  Prin.  §  1654. 
(t)  Ibid,  §  1653. 


(u)  Beirs  Prin.  §  1652 ;  Ersk.3,9,2. 
(v)  Bell's  Prin.  §  1654. 
(w)  Ersk.  3,  8,  8 ;    BelFs  Prin. 
§  1654. 
(x)  18  Vict,  c  23. 
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husband ;  and  it  wonld  seem  that  her  children  of  whatever  marriage 
can  succeed  to  her  and  to  each  other. 

88.  Who  are  Maternal  Relations.— Formerly  there  was  no 
succession  by  affinity  or  relationship  by  marriage  (y) :  thus  a 
husband  and  wife  never  succeeded  to  each  other^  nor  could  the 
separate  relations  of  the  one  succeed  to  those  of  the  other,  but 
important  amendments  of  the  law  have  been  introduced  of  late 
years.  By  the  Act  18  Vict  c.  23,  "where  an  intestate,  dying 
without  leaving  issue,  whose  father  has  predeceased  him,  shall  be 
survived  by  his  mother,  she  shall  have  right  to  one-third  of  his 
moveable  estate,  in  preference  to  his  brothers  and  sisters  or  their 
descendants,  or  other  next-of-kin  of  such  intestate." 

The  same  Act,  as  noticed  in  the  previous  section,  also  gives  to 
the  uterine  collaterals  of  the  intestate  right  to  oniB-half  of  his  move- 
able estate  if  all  his  german  or  consanguinean  collaterals  be  dead. 

Another  change  in  the  law  has  been  introduced  by  the 
Married  Women's  Property  (Scotland)  Act,  1881,  by  which  after 
the  passing  of  that  Act  the  husband  of  any  woman  who  may 
die  domiciled  in  Scotland  shall  take  by  operation  of  law  the  same 
share  and  interest  in  her  moveable  estate  which  is  taken  by  a 
widow  in  her  deceased  husband's  moveable  estate,  according  to  the 
law  and  practice  of  Scotland,  and  subject  always  to  the  same  rules 
of  law  in  reUtion  to  the  nature  and  amount  of  such  share  and 
interest,  and  the  exclusion,  discharge,  or  satis£EUition  thereof,  as  the 
case  may  be. 

Barring  these  statutory  exceptions,  the  principle  still  remains 
that  affinity  or  relationship  by  marriage  gives  no  right  to  a  share 
of  an  intestate's  estate.  So  if  A  have  a  son  and  daughter,  B  and  C, 
and  they  both  predecease  him,  the  former  survived  by  a  wife  and 
the  latter  by  a  husband,  neither  of  such  wife  nor  husband  has  any 
legsi  claim  on  the  estate  of  A. 

89.  Goods  in  Oommnnion,  or  Oommunio  Bonoruin.—T\ns 
phrase  is  generally  made  use  of  by  the  Institutional  writers  as 
denoting  the  moveable  property  belonging  in  common  to  both 
spouses,  of  which  the  husband  during  the  subsistence  of  the 
marriage  has  the  uncontrolled  management,  but  in  which,  upon  his 
death,  the  widow  and  children  have  certain  indefeasible  rights. 

In  the  ancient  law  of  Scotland  no  mention  is  made  of  this 

(y)  Ersk.  3,  8,  9,  and  3,  9,  2. 
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doctrine,  and  there  is  no  evidence  of  the  word  comrwunio  being 
known  in  Scottish  legal  nomenclatare  until  the  seventeenth 
century.  (^) 

The  doctrine  is  stated  by  Lord  Stair  thus(a) : — "  By  our  custom, 
without  any  voluntary  contract,  there  arises  betwixt  husband  and 
wife  a  communion  of  all  moveables,  except  the  habiliments  and 
ornaments  of  the  wife's  body.  .  .  .  The  husband  hath  the  full 
and  sole  administration  of  all  moveable  goods  belonging  to  or 
accrescing  to  the  wife  during  the  marriage.  .  .  .  From  this 
communion  of  goods  it  follows  also  that  there  is  a  communion  of 
debts  whereby  the  husband  is  liable  for  the  wife's  debts.  .  .  .  And 
after  the  dissolution  of  the  marriage"  the  goods  in  communion 
suffer  a  division. 

Professor  Erskine  8ays(6) : — "  A  man  and  woman,  by  entering  into 
marriage,  are  joined  in  the  strictest  society  or  copartnery,  which 
necessarily  draws  after  it  a  communication  of  their  mutual  civil 
interests  (as  far  as  necessary  for  preserving  the  society)  styled  in 
our  law  the  communion  of  good&  .  .  .  The  husband  has  the  sole 
right  of  administering  the  society  goods.  ...  He  can  seU,  and 
even  gift  at  his  pleasure,  the  wife's  whole  moveable  subjects  by  any 
deed  that  is  to  take  effect  during  the  marriage,  and  the  creditors 
may  attach  them  as  his  for  their  pajrment  So  that  nuuriage 
carries  all  the  character  of  a  legal  assignation  by  the  wife  in  favour 
of  her  husband  of  her  whole  moveable  estate,"  subject  to  the  debts 
contracted  by  the  wife  before  the  marriage,  for  which  the  husband 
becomes  responsible. 

Professor  Bell  says(c) : — "  The  communio  bonorum  comprehends 
.  .  .  generally  the  whole  personal  estate,  with  two  exception^ :  (1) 
of  such  effects  as  have  been  given  to  the  wife  expressly  excluding 
the  jus  mariti;  and  (2)  of  paraphernalia,  in  regard  to  which  the 
jti8  mariti  is  by  implication  excluded." 

Of  late  years  the  origin,  nature,  and  extent  of  the  communio 
bonorum  have  been  the  subject  of  much  criticism,  and  although 
the  phrase  has  been  frequently  employed  by  the  Court  in  deter-  * 
mining  the  mutual  rights  of  married  persons,(<2)  there  now  appears 
to  be  a  general  concurrence  of  opinion  that  since  the  passing  of 
the  Moveable  Succession  Act,  1855,  which  took  away  the  right  of 


(z)  1  Eraser,  656. 
(a)  Stair,  1,  4, 13  et  seq, 
(&)  Enk.  1,  6,  12. 
(c)  Bell's  Com.  1,  678. 


((Q  Muirheady  6th  Dec.  1867  ; 
Smiihf  6th  June,  1869 ;  Fraser^  2lBt 
June,  1872 ;  Thonuon  <t  Others,  9th 
July,  1879. 


Digitized  by  LjOOQIC 


M  ^        V'Pf  V<>«   - 


DEFINITIONS  AND  GENEBAL  RT7LES. 


89 


the  wife  to  transmit  to  her  representatiye  any  share  of  the  united 
moveable  estate,  it  is  inapplicable  to  the  existing  state  of  matters. 

In  Mmriiead's  case,(0)  Lord  Corriehill  said : — "  We  must  guard 
against  being  misled  by  the  manner  in  which  the  expression 
eammunio  bonorum  is  occasionaUy  made  use  of,  from  which  an 
idea  appears  to  have  arisen  that  these  words  denote  a  kind  of 
partnership  capital,  of  which  the  hnsband  is  merely  the  adminis- 
trator for  behoof  of  his  wife  and  children  as  well  as  of  himself. 
Unquestionably  the  wife  and  children  may  have  ultimate  interests  of 
very  great  importance  in  the  effects  belonging  to  the  head  of  the 
family,  but  during  the  marriage  he  is  absolute  proprietor  of  the 
whole  moveable  estate  with  unlimited  powers  of  administration. 
It  is  not  until  his  death  that  any  division  of  the  property  takes  place, 
and  that  which  then  forms  the  subject  of  division  is  his  executry 
estate,  one-third  of  which  belongs  to  the  widow  ^'t^re  relictw" 

Dr.  (now  Lord)  Fraser,  in  his  able  work  on  the  **  Domestic 
Belations,''  traces  the  law  on  the  subject  through  all  its  modifications 
from  early  times,  and  contends  that  ''  the  doctrine  has  been  con- 
denmed  as  a  fiction,  illusory — a  mere  nama"  Commenting  on  the 
theory  held  by  several  institutional  writers  that  the  communio  is 
*' composed  of  three  partners, — the  wife,  the  husband,  and  the 
children,"  Dr.  Fraser  says  : — "  The  jvs  relictce  and  legitim  are  in 
all  respects  the  same :  that  they  are  mere  casual  contingent  rights 
during  the  subsistence  of  the  marriage,  existing  then  only  in  hope, 
and  coming  into  proper  rights  merely  at  its  dissolution :  they  are 
not  rights  of  division  of  a  fund  already  held  in  common,  but  rights 
of  Mi  against  the  husban&'s  executors, -constituting  the  widow  and 
the  children  creditors,  whose  rights  come  into  being  by  the  hus- 
band's death,  and  secondary  creditors  too,  for  all  other  debts  must 
be  paid  before  them.''(/) 

In  Frasef  s  caae,(g)  the  Lord  President  said: — "All  we  know  of  the 
communio  hqmrwrn  is  that  when  the  husband  predeceases  the  wife, 
the  wife  is  entitled,  jwre  relictce,  to  one-third,  or  one-half  of  the 
husband's  moveable  estate,  or  of  his  free  executry ;  and  until  the 
law  was  altered  by  a  recent  statute,  that  when  the  wife  predeceased 
the  husband  and  left  no  children,  the*next-of-kin  of  the  wife  were 
entitled  to  claim  one-half  of  that  moveable  estate,  or,  as  it  was 
called,  the  goods  in  communion,    liat  right  of  the  executors  of 


(e)  6th  Dec  1867,  6  Macp.  95. 
{/)  Fraser,    1,    671,   and    cases 
there  cited. 


(g)  2l8t   June,  1872,   10   Macp. 
837. 
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the  wife  has  been  abolished  by  the  Statute,  whether  she  dies  testate 
or  intestate;  and  therefore  the  only  practical  result  of  the  oommvmio 
banorum,  if  indeed  it  be  a  result  of  that  at  all,  is  the^  rdictcBJ' 

In  the  same  case  Lord  Einloch  said: — ''  It  is  in  vain  to  say  that 
during  the  subsistence  of  the  marriage,  a  society  or  partnership, 
or  anything  resembling  it,  exists  between  the  spouses.  The  whole 
belongs  to  the  husband.  To  call  any  part  of  the  effects  the  wife's 
own  during  the  marriage  is  a  legal  solecism.  But  as  soon  as  the 
marriage  is  dissolved  by  the  death  of  either  party,  there  arises,  or 
at  least  arose  until  the  recent  Statute,  a  right  to  both  to  share  in 
the  moveable  estate,  which  previously  were  exdusiyely  the  hus- 
band's. When  the  wife  predeceases  without  children  existing,  she 
had  till  the  recent  Statute  a  right  to  transmit  one-half  to  her  legal 
representative&  When  the  husband  predeceases,  she  had  and  still 
has  a  right  to  one-half  as  jus  rdictce.  These  two  rights  include 
the  whole  of  any  participation  in  the  moveable  estate  ever  com- 
petent to  the  spouses  by  our  law.  It  is  to  the  effect  of  compre- 
hending these  rights,  and  to  no  other  effect  whatever,  that  the 
phrase  communio  bonorum  can  ever  be  legitimately  employed  If 
indicating  anything  more,  the  phrase  has  been  illegitimatcdy  used. 
It  has  been  reasonably  suggested  that  the  phrase  came  to  be 
employed  as  a  supposed  philosophic  exponent  of  the  rights  arising 
at  dissolution ;  and  that  so  far  from  a  communio  banorum  giving 
rise  to  the  rights  emerging  at  dissolution,  it  was  the  existence  of 
these  rights  which  brought  the  phrase  communio  bonorum  into 
use.  At  all  events  nothing  else  was  ever  legally  comprehended  under 
that  name  except  the  two  rights  referred  to.  Communio  bonorum 
in  the  law  of  Scotland  means  these  two  rights  and  nothing  more." 

It  would  thus  appear  that  the  commtmio  bonorum  is  a  legal 
fiction  originally  introduced  into  the  law  of  Scotland  to  account 
for  two  rights — the  jus  rdictce,  if  the  wife  survived  her  husband, 
and  the  right  of  the  wife's  next-of-kin  to  one-half  of  the  moveable 
estate,  if  she  predeceased  him. 

The  latter  right  having  been  abolished  by  the  Moveable  Succes- 
sion Act,  1855,  the  former — the  jus  rdictm — ^now  alone  remains. 
Whether  this  right  of  jus  rdicke  can  be  strictly  held  to  account^ 
even  in  part,  for  the  introduction  into  our  law  of  the  doctrine  of 
commumo  bonorum,  is  a  question  now  of  no  practical  importance. 
It  may  be  doubted  if  the  right  can  be  regarded  even  as  a  result  of 
the  doctrine,  unless  the  right  of  legitim  be  likewise  so  regarded, 
seeing  both  rights  arise  in  the  same  manner,  and  are  subject  to 
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the  same  rules  of  law  in  relation  to  amount,  exclusion,  discharge, 
or  satisfaction. 

If  the  doctrine  were  to  be  held  to  still  apply  to  the  moveable 
estate  of  both  spouses,  in  cases  where  the  jus  mariti  is  not 
excluded,  it  would  also  apparently  now  apply  with  equal  reason  to 
the  wife's  separate  moveable  estate,  in  cases  where  the  jus  mariti 
is  excluded. 

This  seems  to  be  a  natural  result  of  the  provisions  of  the 
Married  Women's  Property  Act,  1881,  which  practically  abolishes 
thejvs  maritiy  and  provides  "  That  from  and  after  the  passing  of 
that  Act  (1)  the  husband  of  any  woman  who  may  die  domiciled 
in  Scotland  shall  take,  by  operation  of  law,  the  same  share  and 
interest  in  her  moveable  estate  which  is  taken  by  a  widow  in  her 
deceased  moveable  estate  according  to  the  law  and  practice  of 
Scotland,  and  subject  always  to  the  same  rules  of  law  in  relation 
to  the  nature  and  amount  of  such  share  and  interest,  and  the 
exclusion,  discharge,  or  satisfaction  thereof,  as  the  case  may  be ; 
and  (2)  the  children  of  such  married  woman,  on  her  death,  shall 
have  right  to  the  same  amount  of  legitim  out  of  her  moveable 
estate  as  is  payable  to  them  out  of  their  father's  moveable  estate. 

90.  Jus  Mariti  and  Bight  of  Administration  of  Husbands.— 

1.  Jus  Mariti  is  a  beneficial  right  to  the  moveable  estate  of 
the  wife,  which,  until  the  passing  of  the  several  st&tutes  previously 
noticed,(A)  uniformly  arose  to  the  husband  at  common  law  on  the 
celebration  of  the  marriage. 

The  right  of  administration  is  a  curatorial  right,  which 
similarly  arose  to  him  on  the  celebration  of  the  marriage  in  regard 
to  such  property  of  the  wife  as  did  not  fall  under  his  jus  mariti. 

Both  rights  have  been  considerably  modified  by  recent  legisla- 
tion; but  as  in  certain  circumstances  they  still  exist,  we  shall 
briefly  notice  their  extent  and  effect  under  the  former  law,  and 
their  subsequent  modification. 

I.  Lawprevums  to  recent  Legislation.(i) 

The  jus  mariti,  where  not  excluded  by  law,  or  by  any  of  the 
methods  to  be  immediately  noticed,  operates  as  a  transference 
to  the  husband,  from  the  time  of  the  marriage,  of  the  whole  move- 
able property  then  vested  and  to  vest  in  the  wife  during  the 
marriage. 

This  right  is  sometimes  confounded  with  the  right  of  adminis- 

(k)  §  78.  I       (t)  See  legislation  noted  in  §  78. 
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tration.  E,g,,  in  Bell's  Dictionary,  it  is  stated  to  be  ''  the  nncon- 
trolled  power  of  administration  of  the  goods  in  commnnion  vested 
in  the  husband ;"  while  Professor  Erskine  says :  ''  The  husband 
hath  by  the  law  of  Scotland  the  sole  right  of  administering  the 
society  goods.  This  right  gets  the  name  oljvs  mariti.*\k)  Again 
Professor  Bell  says:  ''The  jvs  mariti  is  not  a  liferent  in  the 
husband,  but  the  power  of  administering  the  wife's  estate,  reaping 
the  fruits  and  taking  the  rents  during  the  subsistence  of  the 
marriage."(/)  Plainly  these  definitions  are  not  strictly  correct  The 
jti8  mariti  is  a  right  quite  distinct  from  the  right  of  administration. 
The  latter  is.  merely  a  right  to  manage  the  wife's  personal  estate, 
while  the  former  makes  him  practically  master  ofthaT  estate. 
The  jus  mariti  is  in  fact  a  right  of  property.  The  transference  is 
absolute  without  any  legal  process.  In  virtue  of  it  the  husband 
can,  in  his  own  name,  and  without  the  wife's  consent,  sue  for, 
recover,  and  discharge,  all  moveable  property  due  to  the  wife  by 
third  parties  ;  and,  even  when  he  has  been  divorced  in  respect  of 
his  own  adultery,  he  is  entitled  to  sue  for  money  to  which  his  wife 
succeeded  before  the  divorce(m) ;  and  he  can  sell,  and  even 
gratuitously  dispose  of,  such  property  at  his  pleasure  by  any  act  or 
deed  to  take  effect  during  his  lifetime(n). 

The  only  moveable  property  of  the  wife  that  does  not,  at  common 
law,  fetll  under  the  jua  mariti  are  her  wearing  apparel,  the  chests  or 
wardrobe  for  holding  the  same(o),  and  the  ornaments  proper  to  her 
person,  termed  paraphemaiia(p) ;  all  which  remain  at  her  own 
disposal  by  will,  and  cannot  be  attached  for  the  husband's  debtsC^). 
But,  on  the  other  hand,  a  wife  may  not  sell  or  pledge  these  articles 
without  her  husband's  consent. 

In  Cameron's  case.  Lord  Deas,  in  delivering  the  judgment  of 
the  Court,  said  that  the  law  as  to  what  was  inter  paraphernalia 
was  clearly  understood,  and  he  took  it  to  be  this : — "  First,  that 
those  artides  are  in  their  nature  paraphernal  which  are  adapted  for 
the  use  and  enjoyment  of  the  female  spouse  as  distinguished  from 
promiscuous  use  ;  second,  that  articles  of  promiscuous  use  may  be 
made  paraphernal  by  being  gifted  to  the  wife  before  or  on  the  day 


(Jk)  Ersk  1,  6,  13. 

(0  Com.  1,  59. 

(m)  Ferguson,  30th  Jan.  1877, 4  R. 
39a 

(n)  Bell's  Prin.  §  1561 ;  Ersk.  1, 
6, 13 ;  BeU'8  Lect  §§  122,  792. 


(o)  Cameron,  5th  Feb.  1876,  13 
S.  L.  R  278. 

(p)  Bell's  Prin.  §  1555. 

(q)  ErsL  1,  6,  15 ;  Young,  19th 
May,  1880,  7  R  760. 
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of  the  marriage,  either  by  the  husband  or  by  friends,  and  either  • 
by  express  or  implied  gift,  if  they  are  not  oat  of  keeping  with  the 
rank  of  the  recipient" 

In  determining  what  subjects  belonging  to  the  wife  at  the  date 
of  the  marriage  fall  under  the  ju«  mariti,  regard  must  be  had  to 
the  character  of  the  property  as  at  that  date.  For  example,  if,  at  the 
date  of  the  marriage,  the  property  was  a  sum  of  money,  moveable, 
it  would  fall  under  the  jus  mariH,  though  it  had  previously  been 
heritable ;  on  the  other  hand,  if  the  property  at  that  date  were 
heritable,  it  would  not  so  f aU  under  the  jus  mariti,  unless  the  wife 
consented  to  the  change  with  that  view ;  so,  also,  where  the  wife, 
during  marriage,  succeeds  to  property,  or  acquires  it  by  gift,  the 
character  of  the  property  will  be  fixed  at  the  date  of  its  vesting  in 
the  wife,  and  no  administration  of  it  by  trustees  or  executors  can 
affect  its  character  in  a  question  with  the  hasband(r).  A  bond 
heritably  secured,  to  which  a  married  woman  succeeded  as  next-of- 
kin  of  the  creditor,  was  held  not  to  fall  under  the  jus  mariU.(8) 
But  if  a  wife  succeeds  to  heritable  property  conveyed  by  the  testator 
to  trustees  with  directions  to  sell  before  conveying  to  the  wife,  such 
property  will  fall  under  the  jus  mariti.(t)  Where  the  wife  herself 
during  marriage  seUs  her  heritable  property,  with  no  intention  to 
re-invest  the  proceeds  on  such  property,  it  will  fall  under  the  jua 
mariti;  but  it  will  not  so  fall  if  the  change  be  made  with  a 
view  to  obtaining  another  heritable  inyestment.(t^) 

The  right  of  the  husband  to  the  wife's  moveable  property  is  so 
strongly  founded  in  law,  that,  in  order  to  exclude  it,  the  intention 
must  be  made  quite  clear.  The  presumption  of  law  is  in  favour 
of  the  right ;  and  the  right  continues,  notwithstanding  the  hus- 
band's bankruptcy,  or  even  the  voluntary  or  judicial  separation  of 
the  spouses  (v) ;  but  it  may  be  excluded  in  either  of  the  following 
ways : — 

(1.)  The  husband  may,  before  marriage,  renounce  it  by  deed, 
either  wholly,  or  as  to  a  particular  subject.(«;)  After  marriage, 
a  husband,  though  perfectly  solvent,  cannot,  in  a  question 
with  his  creditors,  renounce  hiajua  7narit%.{x) 

(2.)  The  wife  may,  by  antenuptial  contract  or  other  deed  executed 


(r)  Eiak.  1,  6, 13 ;  Fraser,  1,  689. 
(«)  Bod(fe,22ad  Not.  1879,7  B. 259. 
(0  Fnaer,  1,  37a 
(u)  £nk.  2,  2, 16. 


(o)  Fraser,  1,403. 
(11?)  BeU*8  Lect  p.  124. 
(x)  Shearer,  18th  Nov.  1842,  6  D. 
132. 
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before  marriage,  reserve  her  property  by  vesting  it  in  trustees 
or  otherwise  for  her  behoof,  ezdusive  of  the  jus  mariti.(y) 

(3.)  A  third  party  may,  either  before  or  during  marriage^  convey 
property  to  the  wife,  or  to  trustees  for  her  behoof,  in  terms 
importing  an  exclusion  of  the  jus  mariti{z) 

An  exclusion  of  the  jus  mariti  in  general  terms  is  held  to 
apply  to  both  principal  and  interest,  and  may  be  made  to  apply  to 
property  already  acquired  and  to  be  acquired  by  the  wife.(a) 
Where  excluded  with  regard  to  a  provision  under  a  will,  the 
exclusion  was  held  to  extend  to  the  residue  of  the  estate.(6) 

The  property  secured  to  a  wife  exclusive  of  the  jus  mariti  is 
termed  **  peculium,** 

2.  Right  of  Administration. — This  is  not  a  right  of  property, 
but  a  right  to  manage  such  property  of  the  wife  as  does  not  fall 
under  the  jus  mariti.  In  virtue  of  it  the  husband's  consent  must 
be  obtained  to  every  act  of  administration  in  regard  to  the  wife's 
property ';  and,  should  he  refuse,  the  Court  would,  on  cause  shown, 
authorise  the  wife  to  act  without  him,  or  name  another  curator. 
The  principle  of  the  right  implies  that  it  must  be  exercised  solely 
for  the  wife's  behoof,  and  to  save  her  from  being  hurt  by  her  own 
acts.(c) 

The  effect,  therefore  of  excluding  the  jus  mjariii  without 
excluding  the  right  of  administration  is,  that  a  wife  is  entitled  to 
insist  that  all  her  property  shall  be  applied  for  her  own  behoof; 
but  she  can  do  no  act  of  administration  in  regard  to  such  property 
without  consent.((2)  The  right  of  administration  cannot  be 
attached  by  creditors  of  the  husband  (a)  ;  and  it  may  be  excluded 
only  "in  case  of  the  event  of  the  husband's  insolvency,"  leaving 
it  intact  till  that  contingency  happens.  (/) 

Where  the  jus  rnxmii  and  right  of  administration  are  both 
excluded,  the  wife  may  deal  with  her  property  as  she  pleases.  She 
may  invest  the  same  in  trade,  and  thereby  incur  personal  obliga- 
tions which  will  be  effectual  against  her  personal  estate,  but  not 
against  herself  or  her  husband.($f)   But  if  the  husband  be  unable  to 


(y)£rBk.l,6, 13. 

(»)  McLaren,  §  1499 ;  WHwa, 
20th  Nov.  1868,  7  Macp.  13a 

(a)  Bvlt^wm^  10th  June,  1842,  4 
D.  1399  ;  BiggaHy  16th  Jan.  1879,  6 
R470. 

(h)  Bryee  and  Others,  2nd  March, 
1878,  5  B.  722. 


(c)  Bryce  and  Otheri,  supra. 

id)  Fnser,  1,  417 ;  Bell's  Leot 
pp  122,  794 ;  Bryc^s  TnuUes,  2nd 
March,  1878,  supra. 

(e)  Craweour,  Srd  Feb.  1844. 

(f)  Annand,  M.  5844 

(g)  Biggart,  16th  Jan.  1879,  supra. 
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aliment  the  fEonily,  ahe  Ib  bound  to  do  so  out  of  her  own  estate; 
imd  it  wonld  appear  that,  even  if  the  husband's  means  be  adequate 
for  that  purpose,  she  is  bound  to  contribute  to  the  fiunily 
ezpenses.(A) 

Where  a  wife  is  deserted  by  her  husband,  or  is  living  apart  from 
him  with  his  consent,  or  is  living  apart  from  him  under  a  judicial 
separation,  the  marital  rights  of  the  husband  remain  intact,  at 
common  law,  as  regards  the  wife's  moveable  estate ;  but  the  law 
has  now  been  altered  by  the  Conjugal  Rights  Act,  1861.(i) 

n.  Changes  iiitroduced  by  BecerU  Legi8latiorL{k) 

Such  was  the  law  till  the  recent  and  extensive  changes  intro- 
duced by  the  Conjugal  Rights  (Scotland)  Amendment  Act,  1861, (Q 
and  subsequent  legi8lation.(m) 

These  changes  we  shall  here  notice  in  their  order. 

(1.)  Exclusion  of  the  Jus  Mariti  and  Right  of  Administration 
in  Cases  of  Desertion  and  Separation, 

By  the  Conjugal  Rights  (Scotland)  Amendment  Act,  1861,(n)  a 
wife  deserted  by  her  husband  may  apply  to  any  Lord  Ordinaiy  of 
the  Court  of  Session,  or  in  time  of  vacation  to  the  Lord  Ordinary 
on  the  Bills  (extended  by  the  Conjugal  Rights  (Scotland)  Amend- 
ment Act,  1874,(o)  to  the  Sheriff  and  his  substitute)  for  an  order 
to  protect  property  which,  after  such  desertion,  she  has  acquired 
or  may  acquire  by  her  own  industiy,  or  whicji  she  may  succeed  to, 
against  her  husband,  his  creditors,  or  any  one  claiming  right 
through  him ;  upon  the  granting  of  which  Order  of  Protection 
such  property  diall  be  held  to  belong  to  her  as  if  she  were 
unmarried.  Such  Order  of  Protection  ''  shall  have  the  effect  of  a 
decree  of  separation  a  mensa  et  thoro  in  regard  to  the  property, 
rights,  and  obligations  of  the  husband  and  of  the  wife,  and  in 
r«^;ard  to  the  wife's  capacity  to  sue  and  be  sued." 

In  case  of  separation,  after  a  decree  of  separation  a  mensa 
et  thoro  obtained  at  the  instance  of  the  wife,(p)  all  property  which 


(h)  Fiaser,  1,  419. 

{%)  1  Fnser,  780. 

(k)  See  legislation  noted  in  §  78. 

(0  24  &  25  Vict.  c.  86. 

(m)  These  statutes  are  printed  in 
foil  in  the  Appendix,  with  notes  of 
decided  cases,  &c 

(n)  Came  into  operation  Ist  Not. 
1861. 


(o)  37  &  38  Vict  c  31. 

(p)  Where  the  husband  has  ob- 
tained judicial  separation  against  the 
wife,  the  ju$  mariii  still  remains 
under  this  Act  (Eraser,  1,  780).  A 
Toluntary  separation  is  not  a  renun- 
ciation of  the  jus  marUi  (Stair,  1, 
4,  17). 
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she  may  acquire,  or  which  may  come  to  or  devolye  upon  her, 
shall  be  held  and  considered  as  property  belonging  to  her,  from 
which  the  jua  mariti  and  husband's  right  of  administration  are 
excluded ;  and  such  property  may  be  disposed  of  by  her  in  all 
respects  as  if  she  were  unmarried;  and  on  her  death  intestate 
the  same  passes  to  her  heirs  as  if  her  husband  had  been  dead ; 
and,  while  so  separate,  the  wife  shall  be  capable  of  entering  into 
obligations,  be  liable  for  wrongs  and  injuries,  and  be  capable  of 
suing  and  of  being  sued  as  if  she  were  not  married ;  the  husband 
not  being  responsible  for  the  debts  or  deeds  of  his  wife  so 
separated,  excepting  that  where  aliment  has  been  awarded  to  her, 
and  the  same  is  not  paid,  the  husband  shall  be  liable  for  necessaries 
supplied  for  her  use. 

(2.)  Provision  for  Married  Women  out  of  Property  vested  in 
them  hy  Succession  or  Donation, 

By  §  16  of  the  same  Act,(q)  when  a  married  woman  succeeds 
to  property,  or  acquires  right  to  it  by  donation  or  bequest,  or 
otherwise  than  by  her  own  industry,  the  same  shall  not  be  claim- 
able by  the  husband,  his  creditors  or  assignees,  as  falling  within 
the  communio  bonorum  or  under  the  jus  niariti  or  the  husband's 
right  of  administration,  except  on  the  condition  of  making  there- 
from a  reasonable  provision  for  the  support  and  maintenance  of  the 
wife ;  such  claim  on  the  part  of  the  wife  being  only  competent 
if  made  prior  to  actual  possession  by  the  husband,  or  before 
decree  of  furthcoming,  or  poinding  and  sale  duly  reported  by  a 
creditor.  This  16th  section  was  held  to  be  retrosptetive  in 
Taylor,  23rd  June,  1871.(r) 

(3.)  Exclusion  of  Jus  Mariti  and  Right  of  Administration  over 
Wife^s  Wages  and  Earnings, 

By  Act  40  &  41  Vict,  a  29,(«)  the  privileges  of  married  women 
are  still  further  extended  in  regard  to  the  holding  of  property 
exclusive  of  their  husbands.  Under  it  all  wages  and  earnings 
acquired  by  women  after  the  commencement  of  the  Act  in  any 
employment^  or  any  business  carried  on  in  their  own  name,  and 
all  property  acquired  by  them  through  skill,  with  all  investments 


($)  Conjugftl  Rights  (Scotland) 
Amendment  Act,  1861. 

(r)  See  the  following  cases  as  to 
what  constitutes  a  ''  reasonable  pro- 
Y]sion":->iScmin«r,  2nd  Maich,  1871, 


9  Macp.  694;  FtrgtMmy  7th  Not. 
1871,  10  MacpL  64  ;  Taylor,  28th 
Oct  1871, 10  Macp.  2a 

{$)  CSame  into  operation  1st  Jan. 
1878. 
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tbereof,  remain  absolutely  their  owd,  and  their  own  i*eceipts  are  a 
gt)od  discharge  therefor. 

(4j.)  Limitation  of  Hv^AancCs  Liability  for  Antenuptial  Debts 
of  Wife. 

By  §  4  of  the  last-mentioned  Act^^)  the  liability  of  husbands 
for  their  wives'  antenuptial  debts,  in  marriages  taking  place  after 
the  commencement  of  the  Act,  is  limited  to  the  amount  of  the 
property  received  through  the  wives. 

There  is  a  recent  decision  under  this  section  in  the  case  of 
Wishart,(u)  where  a  wife  at  the  date  of  her  marriage  held  stock 
in  a  public  company  which  stopped  payment  within  a  fortnight 
after  the  marriage ;  and  it  was  held  that  the  wife's  obligation  to 
the  company  was  an  ante-nuptial  debt,  and  that  the  husband  was 
not  responsible  if  he  surrendered  any  property  acquired  by  him 
through  his  wife. 

(5.)  Policies  of  Insurance  by  or  in  favour  of  Married  Women. 

By  the  Act  43  &  44  Vict.  c.  26,(1?)  a  married  woman  may  eflTect 
an  insurance,  either  on  her  own  life  or  the  life  of  her  husband, 
for  her  separate  use ;  and,  if  expressed  as  for  her  separate  use,  the 
same  shall  immediately  vest  in  her  exclusive  of  thujas  muriti  and 
right  of  administration  of  her  husband,  and  be  assignable  by  her 
without  his  consent.  A  married  man  may  also  effect  an  insurance 
on  his  own  life  in  trust  for  his  wife  and  children  ;  and  the  same 
shall  be  irrevocable  and  binding  against  creditors,  unless  it  shall 
be  proved  that  the  policy  was  effected  and  the  premiums  paid, 
with  intent  to  defraud  creditors,  or  unless  the  person  upon  whose 
life  the  policy  is  effected  shall  be  made  bankrupt  within  two  years; 
in  which  cases  it  shall  be  competent  to  the  creditors  to  claim 
repayment  of  the  premiums. 

(6.)  Virtual  Abolition  of  Jus  Mariti  and  Cvrtailment  of  Right 
of  Administration. 

The  Married  Women's  Property  (Scotland)  Act,  1881,(t(;)  in 
cases  not  superseded  by  marriage  contract,  makes  great  changes  on 
the  former  law  regarding  the  jus  mariti,  where  the  husband  at 
the  time  of  the  marriage  was  domiciled  in  Scotland. 


(0  40  &  41  Vict.  c.  29. 

(tt)  14th  March,  1879,  6  R.  823. 


{v)  Came  into  operation  26th  Aug. 
1880. 
{w)  44  &  46  Vict  c.  21. 
H 
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(1.)  In  marriages  contracted  after  the  date  of  the  Act,{x) 
where  the  husband  at  the  time  of  the  marriage  had  his  domicile 
in  Scotland,  the  ju3  mariti  is  abolished  altogether;  and  the  whole 
moveable  or  personal  estate  of  the  wife,  whether  acquired  before  or 
during  the  marriage,  shall,  by  operation  of  law,  be  vested  in  the  wife 
as  her  separate  estate,  and  shall  not  be  subject  to  the  jt«  mariti. 

Any  income  of  such  estate  shall  be  payable  to  the  wife  on  her 
individual  receipt,  and  to  this  extent  the  husband's  right  of  admin- 
istration shall  be  excluded ;  but  the  wife  shall  not  be  entitled  to 
assign  the  prospective  income  thereof,  or,  unless  with  the  husband's 
consent,  to  dispose  of  such  estate. 

Where  such  moveable  estate  of  the  wife  shall  be  kept  in  her  own 
name,  or  be  kept  separate  and  distinguishable  from  her  husband's 
estate,  the  same  shall  not  be  subject  to  arrestment  or  diligence  for 
the  husband's  debts. 

But  any  money  or  other  estate  of  the  wife  lent  or  entrusted  to 
the  husband,  or  immixed  with  his  funds,  shall  be  treated  as  assets 
of  the  husband's  estate  in  bankruptcy,  reserving  the  wife's  claim 
to  a  dividend  or  ranking,  after  the  claims  of  creditors  for  valuable 
considerations  have  been  satisfied. 

The  jus  Tiiariti  and  right  of  administration  of  the  husband  are 
excluded  from  the  rents  and'  produce  of  the  wife's  heritable  pro- 
perty in  Scotland. 

The  practical  eflfect  of  these  provisions  is  to  exempt  the  move- 
able property  of  married  women  from  the  husband's  creditors  and 
from  the  effects  of  bankruptcy. 

(2.)  In  marriages  contracted  before  \%th  July,  1881,  the  fore- 
going provisions  apply  to  all  property  coming  to  the  wife  after 
that  date,  except  where,  before  that  date,  the  husband  shall  have 
made  a  reasonable  provision  for  the  wife,  in  the  event  of  her 
survivance,  by  irrevocable  deed. 

It  is  competent  for  spouses,  by  mutual  deed,  advertised  and 
registered,  to  bring  the  wife's  whole  estate,  whether  acquired 
before  or  after  the  date  of  the  Act,  under  the  provisions  thereof. 

Where  a  wife  is  deserted  by  her  husband,  or  is  living  apart 
from  him.  with  his  consent,  the  Court,  on  application,  may  dis- 
pense with  the  husband's  consent  to  any  deed  relating  to  her 
estate. 

The  Act  further  expressly  exempts  from  its  operation — 

{x)  18th  July,  1881. 
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Any  contracts  made  or  to  be  made  "  between  married  persons 

hefore  or  during  marriage." 
The  law  relating  to  such  contracts. 
The  law  relating  to  donations  between  married  persons. 
The  law  relating  to  a  wife's  non-liability  to  diligence  against 

her  person. 
Any  of  the  rights  of  married  women  under  the  said  Act,  40  &  41 

Vict.  c.  29. 

It  will  thns  be  seen  that  the  leading  provisions  of-  these  Acts 
relate  to  the  curtailment  of  the  jics  mariti  and  to  the  adoption  of 
means  for  rendering  the  wife  independent  of  her  husband  in  the 
possession  of  her  moveable  estate. 

The  last  of  these  Acts  is  the  most  sweeping  of  the  series  in  this 
respect  It  deals  with  the  jiis  mariti  as  well  in  regard  to  marriages 
contracted  hefore  as  to  marriages  contracted  after  its  passing. 
But  as  regards  marriages  of  the  latter  class  the  Act  provides  as  a 
condition  of  the  abolition  of  the  jus  mariti  that  "  the  husband 
shall  at  the  time  of  the  marriage  have  his  domicile  in  Scotland." 

In  view  of  this  proviso  as  to  domicile,  it  may  be  useful  to 
glance — (1)  at  the  manner  in  which  the  jti^  mariti  is  held  to  come 
into  existence;  and  (2)  the  residence  required  in  Scotland  to 
enable  a  person  to  contract  a  valid  Scotch  marriage. 

It  is  beyond  question  that  the  jus  mariti,  where  not  affected  by 
the  recent  statutes,(^)  comes  into  existence  at  the  moment  of 
solemnisation  of  the  marriage.  Stair  says:  ''The  rights  arising 
from  marriage  are  the  jv^  mariti^'Xz)  and  again  "  all  the  wife's 
moveable  goods  and  sums  become  the  husband's  by  the  marriage, 
except  her  paraphernalia. "(a)  "  The  marriage  without  any  contract 
is  a  legal  assignation  to  the  rents  and  profits  of  the  wife's  lands/'(&) 
Erskine  says  :  '*  The  husband  acquires  by  his  marriage  a  right  to 
the  moveable  estate  belonging  to  thewife."(o)  And  he  defines  the 
right  as  "  accruing  from  the  marriage  to  the  husband  in  the  wife's 
moveable  estate."(c2)  Professor  Bell  states  the  law  to  the  same 
effect.(e)  Lord  Fraser  says  the  jus  mariti  is  caUed  into  being  by 
the  mere  fact  of  the  marriage  having  been  validly  contracted  in 
Scotland.(/) 


(y)  §  78. 

(»)1,4,3. 
W  1,4,17. 

(b)  1,  4, 13. 

(c)  1,  6, 16. 


(d)  1,  6, 13. 

(e)  Bell's  Com.  1,  59 ;  Bell's  Lect. 
1,792. 

(/)  1,  679 
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Thus  at  coiumon  law  thejvs  mariti  comes  into  existence  imme- 
diately the  marriage  takes  place. 

Then  as  to  the  contraction  of  a  marriage.  In  Scotland  a 
marriage  may,  as  regards  the  ceremony,  be  contracted  by  either  of 
two  methods,  known  as  regular  and  irregular.  Where  the  latter 
method  is  adopted  '^  one  of  the  parties  must  at  the  date  of  the 
marriage  have  his  or  her  usual  place  of  residence  in  Scotland,  or 
have  lived  there  for  twenty-one  days  preceding  the  marriage."(5F) 
And  where  the  former  is  adopted,  if  the  marriage  is  preceded  by 
proclamation  of  banns,  six  weeks'  residence  in  the  parish  or  district 
is  required  of  each  person,  but  if  preceded  by  a  notice  to  the 
Registrar  under  the  Marriage  Notice  Act,  only  fifteen  days'  resi- 
dence is  required.  (A) 

There  is  thus  no  statutory  provision  to  the  effect  that  a  man 
must  have  a  legal  domicile  in  Scotland  to  enable  him  to  contract 
a  valid  marriage  there ;  consequently  a  man  may  validly  enter  into 
marriage  in  Scotland  and  thereafter  reside  there  without  being 
affected  by  the  Married  Women's  Property  Act,  1881. 

This  is  only  one  of  several  of  the  peculiar  features  of  this  unique 
piece  of  social  legislation.  Others  will  be  noticed  in  footnotes  to 
the  Act  itself  in  the  Appendix.  Here  it  need  only  further  be 
remarked  that  the  Act  exempts  from  its  provisions  "  antenuptial 
contracts  of  marriage,"  as  well  as  "  any  contracts  made  or  to  be 
made  between  married  persons  before  or  during  marriage." 

The  reason  assigned  in  the  preamble  of  the  Act  for  bringing  the 
Act  into  existence  is  that  it  was  expedient  to  protect  the  property  of 
married  women  in  Scotland  further  than  was  done  by  the  Act 
40  &  41  Vict.  c.  29,  already  noticed.  This  latter  Act  again  bears 
that  it  shall  not  affect  the  rights  conferred  upon  a  married  woman 
by  the  Conjugal  Eights  Act,  1861  and  1874.  These  four  Acts 
have  therefore  to  be  read  together. 

This  being  so,  the  jus  mariti  and  right  of  administration  may 
now  be  affected  either  wholly,  or  partially,  or  one  may  be 
affected  and  the  other  not,  or  neither  may  be  affected  at  all. 

It  is  hardly  possible  therefore  to  give  a  concentrated  view  of  the 
operation  of  these  two  rights,  but  in  a  general  way  the  following 
abstract  of  the  provisions  which  directly  affect  them  may  be 
useful. 


ig)  19  &  20  Vict.  c.  96  (1856).  |       (h)  41  &  42  Vict.  c.    43  (1878) ; 

Barclay's  Digest  Title  Banns. 
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AFFJsoTiNa  Statdtxs. 


24  &  25  Vict.  c.  86. 


Same. 


Same. 

40  &  41  Vict.  c.  29. 

/  J 

Same. 


43  &  44  Vict.  c.  26. 
go 


*44  &  45  Vict,  a  21. 


Same. 
Same. 

Same. 
Same. 


Profbbtt  Affsotkd. 


Moveable  property  acquired  through 
wife's  own  industry  or  by  succession, 
and  of  which  husband  has  not  obtained 
possession,  nor  his  creditors  have 
attached. 

All  moveable  property  acquired  and 
devolving  on  wife  after  decree  of  separ- 
ation a  mensa  et  thoro,  obtained  at 
instance  of  wife. 


Moveable  property  acquired  by  wife 
by  succession,  donation,  bequest,  or 
otherwise  than  by  her  own  industry. 

Wages  and  earnings  of  wife,  from  any 
employment,  trade,  or  business  carried 
on  in  her  own  name;  also  money  or 
property  got  by  her  through  exercise 
of  literary,  artistic,  or  scientific  skill 

Moveable  property  received  by  hus- 
band in  right  of  his  wife. 

Policies  of  assurance. 


1.  As  to  Marriages  con- 
Wife's    whole    moveable  estate  ac- 
quired as  well  before   as  during  mar- 
riage. 

Income  from  wife's  moveable  estate. 


Bents  of  wife's  heritable  property  in 
Scotland 

2.  As  to  Marriages  con- 
Wife's  whole    moveable    estate  ac- 
quired as  well  before  as   daring  mar- 
riage. 

Wife's  whole  "estate,  moveable  or 
heritable,  and  income  thereof,"  acquired 
(i/ler  date  of  Act. 


*  Thia  Act  does  not  exclude  the  power  of  Bettlement  by  Anteniiptial  contract ; 
before  or  during  marriage. 
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Effect  of  Statdtobt  Provisions. 


Wife  may  apply  to  Court  for  Protection 
Order.  Order  to  render  wife  as  if  unmarried, 
and  have  effect  of  decree  of  separation  a  mensa 
et  ihoro  as  to  property  rights  and  obligations 
of  spouses  and  to  wife's  capacity  to  sue  and  be 
sued. 

Decree  of  separation  to  vest  property  in 
wife  as  if  unmarried.  While  living  separ- 
ate, she  to  be  liable  for  wrongs  and  injuries, 
and  capable  of  suing  and  being  sued.  Hus- 
band's marital  rights  not  affected  where  he 
is  the  petitioner  for  separation. 

Wife  entitled  to  claim  reasonable  provision 
therefrom,  if  property  not  previously  fallen 
into  husband's  possession,  or  attached  by  his 
creditors. 

Jus  mariti  and  right  of  administration 
excluded. 


Husband's  liability  for  wife's  antenuptial 
debts  limited  to  amount  of  property  received 
through  her. 

JtM  mariti  and  right  of  adminifitration  ex- 
cluded, if  policy  effected  by  wife  on  her  own  or 
on  her  husband's  life  for  her  own  use ;  policy 
effected  by  husband  on  his  life,  and  expressed 
to  be  for  benefit  of  wife  or  children,  not  avail- 
able to  his  creditors  on  lapse  of  two  years. 

tracted  after  date  of  Act 

If  husband,  at  date  of  marriage,  domiciled 
in  Scotland,  jiLS  mcmti  excluded,  but  not 
right  of  administration. 

Right  of  administration  excluded,  but  wife 
cannot  assign  prospective  income  or  dispose  of 
her  moveable  estate,  without  husband's  consent. 

Juts  mariti  and  right  of  administration 
excluded 

tracted  before  date  of  Act. 

Jtis  mariti  not  excluded,  provided  husband 
has  made  a  reasonable  provision  to  wife 
previous  to  marriage  by  irrevocable  deed. 

Jvs  mariti  and  right  of  administration 
excluded. 


Dates  from  which 

PrOPBBTY  AFFECfBD, 


1st  Nov.  1861. 


Same. 


Same. 
Ist  Jan.  1878. 

Same. 
26th  Aug.  1880. 


18th  July,  1881. 
Same. 
Same. 

Same. 


and  it  exempts  from  its  operation  contracts  made  or  to  be  made  by  the  parties 
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91-  Ju8  RelietOB,{i) — ^Where  a  marriage  is  dissolved  by  the 
death  of  the  husband,  a  right  arises  to  the  widow  to  a  share  of  the 
husband's  free  moveable  property,  wherever  situated,(A;)  provided 
he  died  domiciled  in  Scotland.(Z)  This  right  is  technically  called 
jti8  relictCB,  Its  amount  depends  on  the  extent  of  the  husband's 
free  moveable  estate  at  the  time  of  his  death,  and  whether  any 
child  or  children  of  his  own  survived  him,  and  who  have  not  dis- 
charged their  legal  rights  during  his  lifetime.  It  makes  no  differ- 
ence whether  the  children  be  of  his  last  or  any  former  marriage.(m) 
The  right  extends  to  one-third  of  the  moveable  estate  if  there  be 
a  surviving  child  (whether  such  child  succeeds  to  heritage  or 
not),  or  children  of  the  husband ;  and  to  one-half  if  there  be  no 
surviving  child.(n)  But  under  no  circumstances  is  a  widow 
entitled  to  more  than  one-half  of  the  moveable  estate.(o) 

92.  From  what  Property  is  Jus  ReliotceJJjLe.'—Jus  relict<B  is 
due  out  of  the  whole  moveable  estate,  including  life  policies,(p)  of 
which  the  husband  was  possessed  at  the  time  of  his  death,  under 
deduction  of  such  debts,  as,  if  due  to  him  instead  of  by  him, 
would  have  formed  part  of  such  estate.(g) 

In  questions  between  the  widow  and  children,  the  following 
debts  may  be  mentioned  in  illustration  of  those  requiring  to 
be  deducted  before  a  division  be  made:  funeral  expenses  of 
the  husband,  including  monument  over  his  tomb;  mournings 
for  the  widow;  aliment  to  the  widow  till  the  next  term  after 
her  husband's  death;  expenses  of  confirmation;  provisions  in 
marriage  contract  in  favour  of  children ;  bonds  of  provision  to 
children,  if  a  rational  provision,  and  this  although  the  bonds  be  not 
delivered,  if  executed  in  li^e  poustie ;  provisions  settled  upon  the 
wife  by  antenuptial  contract  of  marriage,  and  even  an  increased 
provision  to  her  under  a  will,  if  moderate  and  reasonable  But  no 
heritable  debt  can  be  deducted  from  the  moveable  estate  in  a 
question  with  the  widow  and  children,  (r) 

Personal  bonds  not  excluding  executors  and  bearing  interest  are 


(t)  M*Laren,  §  258  ;  BeU's  Priu. 
§  1591  ;  Bell's  Com.  §  632  ;  Ersk.  3, 
9,15. 

(Jb)  Breadtdbane's  Trs.  11th  March, 
1843,  15  Jur.  389. 

(I)  Niibet,  24th  Feb.  1835  ;  13 
Sh.  517. 

(m)  Erak.  3,  9,  17. 


(n)  BeU's  Prm.  §  1579. 

(o)  Ersk.  3, 9, 23.  See  also  §§  34, 
58,  72. 

(p)Muirhead,  6th  Dec.  1867, 
6  Macp.  95. 

(q)  Fraser  1,  536. 

(r)  Fraser  1,  636. 
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moveable,(ff)  as  regards  younger  children,  but  they  are  heritable 
as  regards  the  rights  of  husband  and  wife;  consequently  such 
bonds  are  not  affected  by  the  jtw  mariti  or  the  jus  rel%ctcB.{t) 

Heritable  bonds  now  also  form  moveable  property,  except  where 
conceived  in  favour  of  heirs  excluding  executors,  but  they  are  heri- 
table in  questions  between  the  widow  and  children(t*)  and  between 
the  widower  and  children.(t;) 

This  applies  to  bonds  over  heritable  property  in  Scotland  only  ; 
where  the  security  subject  is  in  England  or  abroad,  the  law  of  the 
place  determines  its  cbaracter.(t(;) 

It  would  seetn  that  heritable  bonds,  like  land  and  other 
heritable  subjects,  forming  part  of  a  company  estate,  are  still 
moveable  and  subject  to  the  legal  claims  of  the  widow,  widower,  and 
children,  notwithstanding  the  recent  alteration  in  the  law  as  to 
heritable  bonds.(a?) 

Where  the  estate  is  productively  invested,  interest  is  due  on  the 
jvs  rdictcB  from  the  date  of  the  husband's  death.(^) 

93.  When  Jus  RelictcB  Vests.— The  right  vests  in  the  widow 
by  her  survivance  of  the  husband,  without  confirmation.(-2:)  But 
she  can  enforce  payment  only  through  her  husband's  executor. 
As  will  be  afterwards  mentioned,(a)  she  may,  in  certain  circuiii- 
stances,  herself  be  confirmed  executrix  qua  relict,  and  thus  ingather 
the  whole  estate  and  pay  the  debts,  including  her  own  jvs  relict(B.(b) 

94.  Bight  to  Jus  Relictce  Indefeasible,  (c)— During  the  hus- 
band's life  he  may  change  his  property  from  moveable  to  heritable, 
or  he  may  alienate  it^  or  gift  it,  or  contract  debts  at  his  pleasure  ;{d) 
but  he  cannot  defeat  the  jtia  relictoi  by  any  fraudulent  or  other 
deed,(6)  nor  can  he  afiect  the  right  by  any  deed  to  take  effect 

(s)  Act  1661,  c  32.  Copied  after 
1641,  c.  67. 

(0  Ersk.  3,  9,  22. 

(u)  31  &  32  VicL  c.  101,  §  117  ; 
Guihrie,  23rd  Oct  1880,  8  R  34. 

(i;)  §§99,113. 

(it)  MmUeith,  28th  June,  1882, 9  R 
982. 

(x)  Minto,  23rd  May,  1833,  11  S. 
632. 

(y)  M'Iniyre,  9th  July,  1865  ;  3 
Macph.  1074.  See  Connal,  11th  June, 
1833,  as  to  determining  amount  of 
juBreUdoi,  11  S.  699. 


(«)  Ersk.  3,  9,  30. 

(a)  §  139. 

(b)  Ersk.  3,  9,  30. 

(c)  As  the  principles  which  govern 
jus  relida  are,  barring  the  non-divi- 
sion of  the  right  among  several 
objects,  almost  identical  with  those 
which  govern  legitimf  reference  ia 
made  to  §§  100-10,  relating  to 
leffUim,  Reference  is  also  made  to 
the  roles  in  the  Institutional  works 
quoted  in  §§  34,  55,  56,  59,  62. 

(d)  M'Laren,  §  260. 

(«)  Keith's  Trs.  1857,  19  D.  1040. 


Digitized  by  LjOOQIC 


106 


INTESTATE  SUCCESSION  IN  MOVEABLE  ESTATE. 


after  his  death,  without  making  a  reasonable  provision  to  his  wife 
in  lieu  of  it(/)  Deeds  to  be  effectual  in  defeating  the  right  must 
be  irrevocable,  be  inter  vivos,  and  be  executed  in  liege  potL8tie.(g) 

The  right  will  not  be  defeated  by  a  deed  directing  money  to  be 
invested  in  land(A),  and  conversely  the  claim  is  not  exigible  out 
of  the  proceeds  of  lands  sold  by  direction  of  the  testator,  (i) 

96.  How  Jus  ReliotcB  Discharged.— The  exclusion  of  the 
jus  rdicUB  may  be  effected  in  either  of  two  ways,  termed  dis- 
charge  and  satisfaction.  The  claim  is  said  to  be  discharged  when  it 
is  renounced  inter  vivos — e,g.,  in  an  antenuptial  contract ;  and  it  is 
said  to  be  satisfied  when  a  reasonable  testamentary  provision  is  given 
by  the  husband  in  lieu  of  it.(A;)  The  discharge  may  be  either 
express  or  implied.({)  It  is  said  to  be  express  when  granted  in 
consideration  of  a  provision  in  an  antenuptial  contract  bearing  to 
be  in  satisfaction  of  the  jiis  relictceim)  \  and  it  is  said  to  be 
constructive  or  implied  where  a  suitable  provision  is  given  to  the 
wife  without  making  use  of  the  expression  jus  rdictce — e.g.,  by 
the  acceptance  by  her  of  a  provision  under  a  contract  or  settle- 
ment disposing  of  the  totality  of  the  moveable  estate,(n)  or  where 
such  a  provision  is  given  in  words  signifying  a  discharge  of  the 
right.  But  the  acceptance  of  a  provision,  however  large,  does 
not  bar  the  right  to  claim  jus  rdictce  out  of  the  husband's  estate 
undisposed  of  (o) ;  and  this  rule  applies  to  provisions  of  every 
description.(p)  A  discharge  of  the  right  is  implied  when  the 
wife  is  a  party  to  a  deed  conferring  on  her  a  liferent  of  the  hus- 
band's whole  moveable  estate  (9)  ;  but  not  by  the  acceptance  of  a 
liferent  of  his  heritage(r),  nor  of  a  liferent  of  a  shop  and  house- 
hold furniture,  with  an  allowance  for  mournings  (a);  nor  of  the 
liferent  of  his  dwelling-house,  and  an  absolute  right  to  the  furni- 
ture therein(Q ;  nor  of  a  conventional  provision  by  her  in  ignorance 
of  her  legal  rights,  or  of  her  husband's  true  state  of  affairs.(u) 


(/)  Erek.  3,9,16. 

(^)  Fraser,  1,  589. 

Qi)  Bamaay,  11th  July,  1833. 

(%)  Bailie's  Tnutees,  2d  June, 
1832. 

(jfe)  McLaren,  §  276. 

(0  M'Laren,  §  276. 

(m)  Enk.  3,  9,  16 ;  Keith's  Trs. 
supra, 

(n)  Caithness  TruHees,  20Ui  June, 
1877  ;  Home,  1767,  6,  Br.  Sup.  330. 


(0)  Keith's  Trs,  supra. 

(p)  McLaren,  §  278. 

(q)  Fisher's  Trs,  19th  Nov.  1844^  7 
D.  129. 

(r)  Bell,  14thMay,  1801. 

(s)  Cross,  16th  Jan.  1801. 

(0  M'Fadym,  2nd  Dec.  1882,  10 
R.286. 

(u)  Llandell,  2d  March,  1854^  16 
D.  714  ;  Logan,  29th  Oct.  1869. 
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9&  How  Ju8  RelictcB  Satisfied — The  jus  rdictce  may  be 
satisfied  by  the  acceptance  of  an  equivalent  mortis  causa  provision 
in  place  of  it^  the  renunciation  of  the  right  being  a  condition  of 
the  gift,  as  by  a  testamentary  provision  bearing  expressly  to  be 
in  lieu  of  the  jus  relictce ;  or  by  a  provision  given  as  part  of  a 
universal  settlement,(i;)  but  not  by  an  annuity,  unless  it  is  declared 
to  be  in  satisfaction  of  the  jus  relict(je(w).  In  the  latter  case  the 
widow  has  the  right  to  elect  between  the  jus  rdictce  and  the 
conventional  provision.(ic) 

97.  Effect  of  Discharge  of  Jus  Relictce  Inter  Viuoa.— The 
right  is  extinguished  leaving  the  whole  free  moveable  succession 
to  be  divided  between  the  children  entitled  to  legitim  and  the 
husband's  representatives. (^) 

98.  Effect  of  Provision  in  Satisfaction  of  Jus  relicta.— 
The  effect  of  a  testamentary  provision  in  satisfaction  of  the  jus 
rdictcB  after  the  husbands  death  operates  exclusively  in  favour  of 
the  fund  burdened  with  the  provision,  usually  the  residue ;  or, 
if  that  be  undisposed  of,  of  the  husbands  legal  representatives.(^) 
It  has  no  effect,  therefore,  upon  the  legitim, — as  a  general  rule 
all  beneficial  interests  lapsing  by  the  operation  of  approbate  and 
reprobate  will  either  fall  into  residue,  or  result  to  the  legal  repre- 
8entative&(a) 

99.  Bight  of  Husband  on  Wife's  Death.  —  Formerly  the 
moveable  estate  of  the  wife,  with  trifling  exceptions,  fell  to  the 
husband  on  the  celebration  of  the  marriage  in  virtue  of  his  jus 
mariti ;  but  by  the  Married  Women's  Property  Act,  1881,  the 
jus  mariti  is  practically  abolished,  enabling  the  wife  to  hold  her 
moveable  estate,  as  regards  at  least  the  right  to  it,  independently  of 
her  husband.  And  by  §  6  of  that  Act  it  is  provided  that, 
firom  and  after  the  passing  of  that  Act,  ''  the  husband  of  any 
woman  who  may  die  domiciled  in  Scotland,  shall  take,  by  opera- 
tion of  law,  the  same  share  and  interest  in  her  moveable  estate 
which  is  taken  by  a  widow  in  her  deceased  husband's  moveable 


(v)  SUwoflrt,  29th  Nov.  1832,  11 
Sh.  139;  Ke^lCs  Trs.  tupra.  In 
Keith's  case  a  distinction  is  drawn 
between  a  marriage-<M)ntract  provi- 
sion and  testamentary  proyisions  by 
the  husband. 


(w)  Howden,lSih  May,1821,l  S.  18. 

(x)  Baroness  de  Blonay,  17th  July, 
1863,  1  Macp.  1147. 

(y)  McLaren,  §  281. 

(a)  CampbOTs  Trs.  15th  July,  1862, 
24  D.  1321. 

(a)  McLaren,  §§  781,  942. 
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estate,  accordiug  to  the  law  and  practice  of  Scotland,  and  subject 
always  to  the  same  rules  of  law  in  relation  to  the  nature  and 
amount  of  such  share  and  interest,  and  the  exclusion,  discharge, 
or  satisfiEUStion  thereof,  as  the  case  may  be."(&) 

100.  Legitim  out  of  Father's  Estate. (c) — LegUim  is  a  claim 
or  debt,((i)  accruing  by  law  to  the  living  children  of  a  father 
dying  domiciled  in  Scotland,(e)  out  of  his  free  moveable  estate,(/) 
wherever  situated,  (gr)  Where  the  father  dies,  leaving  children 
but  no  widow,  one-half  is  legitim,  and  where  he  dies  leaving  a 
widow  and  child  or  children,  one-third  is  legitim,  unless  the  widow, 
in  any  of  the  modes  before  mentioned,  has  renounced  her  jus 
relictce,  in  which  case  the  legitim  will  be  one-halt 

101.  Father's  Powers  over  Legitim.—The  legitim  cannot  be 
defeated  by  the  father  under  a  will.  He  may,  however,  in  his  life- 
time indirectly  defeat  it  by  alienating  his  moveables,  or  gratuitously 
giving  these  away,  or  converting  them  into  heritable  property. 
The  deeds  of  alienation  or  of  gift  must,  however,  be  absolute  and 
irrevocable  ;  be  inter  vivos  and  not  mortis  causa ;  and  must  not 
be  granted  with  the  intention  of  jiefeating  the  legitim^{h)  The 
reservation  of  a  liferent  was  found  ineffectual  to  prevent  the 
exclusion  of  legitim  under  a  duly  delivered  and  irrevocable  inter 
vivos  deed.(i)  An  absolute  and  irrevocable  assignation  of  a  farm 
lease  and  stocking  duly  intimated  to  the  landlord  and  followed  by 
possession  was  held  sufficient  to  exclude  legitim,  although  executed 
with  the  intention  of  preventing  any  claim  to  legitim  on  the  part 
of  some  of  his  children.(A;)  But  see  case  of  Buchanan,(l)  where 
a  donation  was  held  to  be  simulate,  and  not  to  effect  the  legitim 
fund. 

102.  When  Legitim  Vests*— At  common  law  by  the  child's 
mere  survivance  of  the  father.(m)  The  right  vests  at  the  father's 
death,  even  where  the  widow  has  a  liferent  of  the  whole  estate 


(6)  See  §  90  ;  also  Notes  on  the  ;      (/)  Breadalbane^s  Trs.  11th  March, 
Act  in  Appendix.  1843,  15  Jur.  389. 

(c)  M'Laren,  §  244  ;  BeU's  Prin.         (g)  EraL  3,  9, 15-21. 
§  1682 ;  Enik.  3,  9,  15.    See  also  ,      (h)  Fraser,  1,  547. 
Note  (c)  to  §  94. 

id)  Fisher,  6th  July,  1841,  3  D. 
1181. 

(e)  LoihUy,  12th  July,    1804,   4 
Pat.  581.  20  D.  66a 


(i)  LasJUey,  8upr<i. 
(k)  Skinner,  22nd  Oct.  1872. 
(I)   7th  March,  1876,  3  R  656. 
(m)  Macdougal,  20th   Feb.  1858 
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under  an  antenuptial  contract.(7i)  The  claim  is  regulated  by  the 
law  of  the  domicile  at  the  dissolution  of  the  marriage.(o)  The 
children  can  only  recover  from  the  deceased's  debtors  through  the 
medium  of  the  executors. (p)  They  may  recover  Ugitlm  even 
after  the  lapse  of  twenty  years  from  the  date  of  vesting(g')  with 
interest  from  that  date.(r)  A  claimant  of  legitim  may  confirm 
as  an  executor-creditor.(^)  Formerly  a  husband  was  entitled 
to  claim  his  wife's  legitim  without  her  consent  if  she  had 
no  adverse  interest;  but  see  the  effect  of  recent  legislation  in 
marriages  contracted  after  18th  July,  1881,(0  vesting  in  the  wife, 
exclusive  of  her  husband's  jus  mariti,  any  moveable  or  personal 
property  she  may  acquire  before  or  during  marriage. 

103.  To  Whom  Payable. — All  the  father's  children  alive^at 
his  death,  of  whatever  marriage,(u)  including  posthumous  chil- 
dren,^t;)  or,  at  least,  to  such  of  them  as  have  not  renounced  or 
been  fori8familiated.(t(;)  Illegitimate  children  are  not  entitled  to 
legitim,  as  such  children  in  the  eye  of  the  law  have  no  father.(a?) 
But  children  legitimated  by  the  subsequent  marriage  of  the 
parents  are  legitimate  for  all  purposes.(y)  The  right  does  not 
transmit  to  grandchildren,  as  the  law  of  representation  in  move- 
able property,  which  exists  only  by  force  of  the  statute  of  1855, 
does  not  apply  to  legitim;  but,  once  vested  by  survivance,  the 
claims  of  children  surviving  the  father  pass  to  their  representa- 
tives.(^)  If  there  be  only  one  child,  legitim  is  due  though  such 
child  succeeds  to  the  heritage. (a)  An  eldest  son  succeeding  to 
heritage  takes  no  share  of  lecjitim  il  he  succeeds  to  such  heritage 


as  heir-at-law  of  the  intestate;  but  if  he  succeeds  to  heritage  from 
a  stranger  and  not  alioqui  successuru,  he  is  entitled  to  a  share  of 
legitim  with  the  rest  (6)  The  receipt  of  legitim  by  children  does 
not  deprive  them  of  their  share  of  what  is  called  ''  the  dead's  part " 
in  the  capacity  of  next-of-kin.(c) 


(n)  Fislter's  Trustees^  19th  Nov. 
1844,  7  D.  129. 

(o)  Kennedy,  2nd  Feb.  1864. 

(p)  Beira  Lect.  p.  1049. 

iq)  Gourlay,  23rd  June,  1864;  2 
Macph.  1284 

(r)  Sinu,  Ist  March,  1804. 

(8)  £nk.  3, 9, 30. 

(0  44  &  45  Vict.  c.  21. 

(u)  Henderson,  1634;  Mor.  8164. 


(v)  Jervey,  1762  ;  Mor.  8170. 
(w)  Bell's  Prin.  §  1583. 
(x)  Ersk.  1,.6,  51. 
(y)  Aikman,  3  Macq.  App.  854. 
(z)  M'Murray,  17th  July,  1852, 
14  D.  1048. 

(a)  Howden,  1821,  1,  Sh.  14. 

(b)  Brtaddlhane,  26th  May,  1842, 
4  D.  1269. 

(c)  Ersk.  3,  9,  17. 
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104.  How  Excluded  or  I)imimHhBd.(d)—Legit%M  cannot  be 
excluded  or  diminished  by  any  testamentary  deed  of  the  father, 
even  where  the  child  is  a  bankrupt,(c)  a  pupil  or  an  idiot,(/)  or 
where  he  misbehaves  ;(g)  and  it  cannot  be  affected  by  any  testa- 
mentary bequest,  donation,  or  trust  conveyance  to  another  child, 
and  still  less  to  a  8tranger.(A)  But  the  father  may  diminish  Ugitim 
by  hona  fide  alienations  inter  viva8,(i)  by  conversion  of  moveable 
estate  into  heritable,(A;)  or  by  lending  upon  heritable  security.(Z) 
The  legitim  was  not  excluded  by  a  provision  in  an  English  mar- 
riage contract  declared  to  be  a  daughter's  "  portion  or  f  ortune,"(fn) 
and  it  is  not  diminished  by  loss  incurred  by  the  executor  after 
realisation  through  the  fault  of  those  employed  by  him.(n) 

106.  From  what  Subjects  Legitim  Payable.(o) — Out  of  the 

whole  free  moveable  estate  possessed  by  the  father  at  the  time  of 
his  death,  including  succession  to  which  he  was  entitled,  assign- 
able debts,  &c.,(j>)  and  also  personal  bonds,  not  excluding  execu- 
tors, which  are  moveable  as  regards  legitim  and  "  dead's  part,'' 
although  heritable  after  the  term  of  payment  as  regards  the  jus 
relictce  and  jus  maritii{q)  also  life  policies^  although  effected  on 
the  life  of  the  wife  and  not  payable  at  the  husband's  death.(r) 
But  see  the  effect  of  the  Married  Women's  Policies  of  Assurance 
(Scotland)  Act,  1880.(5) 

106.  Data  for  Determining  Amount  of  Legitim.— The  sworn 
valuation,  made  for  the  purpose  of  settling  the  inventory  duty,  is 
the  proper  datum  for  fixing  the  amount  of  the  general  succession, 
and  the  amount  of  the  legitim  (subject  to  division  per  capita)  is 
determined  by  deducting  from  this  aggregate  fund  all  the  debts 
for  which  the  father's  personal  representatives  are  Iiable(Q — e.g. 
provisions  to  wife(w)  and  children(t;) — under  an  antenuptial  con- 


•  {d)  See  note  (c),  §  94 

(e)  Allan,  1762 ;  Mor.  8208. 

(f)Martony  11th  Feb.  1813  F.  C. 

(g)  Anderson,  1799  ;  Hume,  282. 

(h)  LashUy,  supra. 

(i)   WiUon's  Trs.  1856, 18  D.  1096. 

{k)  Er8k.3,9,16;  Bell's Prin.§  1584 

(0  Prin^Z«'«r«.  15th  March,  1872, 
10  Macp.  621;  see,  also,  Titles  to 
Land  Consolidation  Act,  1868,  §  117. 

(m)  Breadalbane,  30th  Jan.  1836, 
141).  309. 


(n)  DaUiousie,  26th  March,  1868, 
6  Macp.  659. 

(o)  See  Note  (e),  §  94 

(p)  BreadaJhan^s  Trg,  26th  May, 
1842,  4  D.  1259 ;  M'Murray^  supra, 

(q)  1661,  a  32. 

(r)  Pringle's  Trs.  supra, 

(8)  §  90,  p.  97. 

(0  M*Laren,  §§  247-48. 

(it)  Johnstone,  13th  Jan.  1829, 7  Sh. 
226. 

(v)  Dickson,  1678 ;  M.  3944. 
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tract — unless  given  in  satisfaction  of  the  legal  provisions,  which 
would,  in  that  case,  be  extinguished(t(;) ;  postnuptial  provisions  to 
a  wife,  if  reasonable  and  moderate(a:) ;  and  bonds  of  provision  to 
children,  if  delivered  or  payable  before  father's  death(y) ;  also,  it 
would  appear,  if  payable  after  dea,th{z) ;  funeral  expenses,  and 
mournings  to  widow(a);  and  aliment  till  the  nert  term  after  the 
husband's  death(6);  expenses  connected  with  the  birth  of  a 
posthumous  child(c) ;  and  the  expenses  incurred  by  the  executors, 
including  confirmation,  inventory  duty,(d)  &c.  On  the  other  hand, 
testamentary  legacies  and  such  claims  form  burdens  upon  the 
dead's  part  only.(6). 

107.  How  Legitim  Discharged.— By  the  express  declaration 
of  parents  in  their  antenuptial  contract ;  or  an  individual  member 
of  a  family  may  discharge  by  his  own  deed(/) ;  and  this  generally 
takes  place  in  practice  on  the  occasion  of  his  or  her  marriage.  A 
discharge  of  legitim,  in  order  to  be  effectual,  must  be  so  con- 
ceived as  to*  bar  the  claim.(5f)     It  is  not  to  be  implied  unless  made 

*in  express  terms(A) ;  thus  the  receipt  by  a  daughter  on  her  marriage 
in  English  marriage  articles  for  a  sum  from  her  father  as  "  her 
portion  or  fortune,"  was  held  not  to  discharge  the  legitim(i), 
nor  an  acknowledgment  by  a  daughter  of  sums  conveyed  to  her 
on  her  marriage  in  part  of  her  patrimony.(A;)  But  legitim  is 
constructively  discharged  where,  in  an  antenuptial  contract,  the 
whole  of  the  parents'  moveable  estate  is  settled  upon  the  children 
of  the  marriage,  or  subject  to  a  power  of  division,  express  or 
implied(Z);  or  upon  the  wife  in  liferent  and  the  children  of  the 
marriage  in  fee(m) ;  or  even  upon  the  wife  in  fee  simple,  (n) 

108.  How  Legitim  Satisfied.— By  acceptance  of  a  testament- 
ary  provision  declared  to  be  in  lieu  of  legitim ;  or  by  acceptance 


(w)  Keith,  19  D.  1057. 

(x)  Ersk.  3,  9,  16. 

{y)  Ersk.  3,  9,  22. 

(s)  McLaren,  §  248. 

(a)  Ersk.  3,  9,  22.  Bennie,  16th 
May,  1800;  Shedden,  15th  May, 
1802. 

(6)  M'Intyre,  9th  July,  1865  ;  3 
Macph.  1074. 

(c)  Ersk  1,6,  41.  -N    ,^, 

(d)  Breadalbaiu,  supra.  U   ^  ^ 

{e)  Ersk.  3,  9,  16.  See  also  on 
this  subject,  §  61. 


(/)BelP8  Prin.  §  1587;  MaiUajid, 
14th  Dec.  1843,  6  D.  244. 

(g)  Hog,  16th  July,  1804, 12  F.  C. 
394. 

(h)  Stair,  3,  8,  45. 

(i)  BreadaU>ane,  30tb  Jan.  1836, 
14  Sh.  309. 

(k)  ClarU,  27th  Jan.  1835,  13  Sh. 
326. 
,    {I)  Home,  1757  ;  5  Br.  Sup.  330. 

(m)  Fish&r's  Trs.  19th  Nov.  1844, 
7  D.  129. 

(n)  McLaren,  §  267. 
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of  a  provision  in  a  general  settlement  disposing  of  the  whole  move* 
able  estate;(o)  or  the  right  may  be  extinguished  where  the  claimant 
is  heir-at-law  to  his  father  and  succeeds  to  the  heritable  estate  ;(^) 
or  the  right  may  be  satisfied  or  compensated  by  advances  to  a 
child  by  the  father  daring  his  lifetime  on  account  of  legitim.  The 
children  can  elect  between  the  legal  claim  of  legitim  and  the 
conventional  provision.(2) 

109.  Effect  of  DlBchaarge  ot  Legitim  during  Father^s  Life.— 
If  by  all  the  children,  such  a  discharge  leaves  the  moveable  estate 
on  the  father's  death  to  be  equally  divided  between  the  wife  and 
liis  representatives;  or,  if  the  wife  be  already  dead  or  have 
accepted  a  conventional  provision  in  lieu  of  her  jus  rdictOB,  it 
converts  the  whole  free  moveable  estate  into  dead's  part(r).  But 
where  only  one  or  some  of  the  children  have  discharged  (whether  by 
antenuptial  contract  or  by  the  acceptance  of  a  provision  inter  vivos), 
this  has  not  the  effect  of  increasing  the  dead's  part,  but  of  increas- 
ing the  fund  for  division  amongst  the  remaining  children  entitled  to 
legitim,{8)  Where  a  child  has  expressly  discharged  his  claim  of 
legitim  during  his  father's  life,  he  is  said  to  be  foris-familiated.(<) 

110.  Effect  of  Discharge  of  iLesr/t/m  after  Father's  Death.— 
Whether  by  one  or  all  of  the  children,  operates  as  an  assignation 
or  discharge  of  the  share  or  shares  of  legitim  to  the  person  entitled 
to  the  residuary  right  of  succession,  (u) 

111.  Advances  by  Father  to  Ohildren.(t;) — Application  of  the 
doctnne  o/coUatio  bonorum  inter  liberos. — This  doctrine  only 
arises  between  children  who  have  claimed  legitim,  and  it  can  have 
no  place  when  legitim  is  renounced.  The  principle  on  which  the 
rule  of  law  rests  was  stated  by  the  Lord  Justice-Clerk  in  a  recent 
case  thus(t(;) :  "  If  a  father  during  his  lifetime  make  advances  to 
one  of  his  children  on  the  ordinary  footing  of  debtor  and  creditor, 
such  advances  must  be  repaid  as  ordinary  debts  whether  legitim 
be  claimed  or  no.  But  if  the  advance  is  made  without  any  right 
reserved  by  the  father  to  demand,  or  obligation  on  the  recipient  to 

(o)  Wilson's  Trs,  1st  July,  1843,  >       (t)  See  §  62. 
16  Jur.  549.  j       (u)  Fisher,  6th  April,  1843,  3  D. 

(l?)  Anstruther,  20th  Jan.   1836,      1181. 


14  Sh.  272;  Filler's  Trs.  5th  Dec, 
1850, 13  D.  245. 

(g)  M'Laren,  §  263.. 

(r)  Ersk.  3,  9,  23. 

(s)  Hog,  7th  June,  1791,  M.  8193; 
Panmure,  28th  Feb.  1856, 18  D.  703. 


(v)  For  rules  in  Mackenzie's  Inst 
see  §  36  ;  in  Erskine's,  §§  63,  64. 
See  also  rules  in  English  Law,  §  218. 

(w)  Monteith,  28th  June,  1882, 
9R982. 
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repay  the  amount,  such  snms  form  no  part  of  the  father's  moveable 
saccesaion.  He  has  parted  with  the  money  for  good,  and  except- 
ing in  one  event,  the  other  children  have  no  concern  with  it  If 
the  recipient  claim  a  share  of  legitim,  then  arises  the  equitable 
obligation  which  the  term  collation  imports,  that  the  sums  received 
1^  the  claimant  during  the  father's  lifetime  shall  be  taken  into 
computation — ^that  is^  collated.  But  if  the  child  renounce  his 
right  to  claim  legitim,  the  other  children  have  no  interest  in  these 
advances."  In  the  same  case  it  was  held  that  tocher  given  to 
daughters  in  their  marriage-contracts  was  not  to  be  reckoned  in 
ascertaining  the  amount  of  the  fund  from  which  legitim  was  pay- 
able, chiefly  on  the  ground  that  the  doctrine  of  coUatio  honorum 
inter  Uberoa  applies  only  when  more  than  one  child  claims 
legitim.  All  sums  advanced  by  the  father  out  of  the  fund  from 
which  legitim  comes  to  any  child,  or  for  his  or  her  behoof,  must 
be  collated  and  imputed  as  part  of  the  legitim(x),  though  no 
written  acknowledgment  has  been  given(^);  unless  such  sums 
shall  appear  to  have  been  intended  by  the  father  as  a  prcB- 
cipuwm{z) ;  such  cases  jrield  to  proof.(a)  Advances  for  the  pur- 
chase of  a  commission  in  the  army,(6)  or  advances  for  which  no 
obligation  for  debt  is  taken,(c)  or  advances  entered  in  the  father's 
books  as  gifts,((2)  or  advances  for  setting  a  child  up  in  trade,  or 
for  a  settlement  in  life,  or  for  a  marriage  portion,  must  be  imputed 
to  legitimJ(fi)9xA  accounted  for  with  interest  by  the  child  from  the  day 
he  received  the  advance ;(/)  and  so,also,it  would  appear,must  unpaid 
provisions  constituted  by  antenuptial  contract,  and  not  decUred  to 
be  in  satisfaction  of  legitim.  (g)  But  neither  aliment,  nor  the  expense 
of  education,  nor  inconsiderable  presents,  nor  remimeration  for  ser- 
vices performed  or  yet  to  be  executed,(A)nor,generally,moneyreceived 
in  loan  requires  to  be  collated.(i)  The  righLtOJ^quixeLQQllation 
of  advances  pertains  exclusively  to  the  claimants  of  Uffitim  ;{k)  and 
such  claimants  are  not  bound  to  collate  with  the  widow.  (Q 


(x)  KeUh*8  Trs.  29  Jur.  497. 

(y)  Erak.  3,  9,  24. 

(z)  Bell's  Prin.  §  1589. 

(a)  McLaren,  §  322  ;  Welsh,  19tli 
Jannaiy,  1878, 15  S.L.R.  291. 

(6)  NtMbet,  10th  March,  1868,  6 
Macp.  567. 

(e)  Trevdyan^  11th  March  1873, 
11  Macp.  5ia 

(<0  Dintglai,mi  Nov.  1876,4  B.  105 


(e)  BeU's  Prin.  §  1688. 

(/)  Johfuton,  13th  January,  1829, 
M.  8172. 

(g)  Fraaer,  1,  572. 

(h)  Stair,  3,  8,  26. 

{%)  McLaren,  §  324. 

(h)  Keith's  Trs.  17th  July,  1867, 
19  D.  1041. 

(0  Boss,  1627,  M.  2366  See  §§  63, 
64;  also  rales  in  EngUsh  Law,  §2ia 
I 


? 
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112.  Power  of  Election  between  Legitim  and  Oonventional 
Provisions. — By  the  doctrine  of  approbate  and  reprobate,(7?i) 
children  have  the  option  of  either  accepting  conventional  provi- 
sions, or  rejecting  them  and  claiming  their  legitim,(n)  An  election 
made  in  ignorance  of  the  party's  legal  rights,  or  in  circumstances 
not  admitting  of  deliberation,  may  be  recalled.(o)  An  election 
made  by  a  minor  is  reducible  on  the  ground  of  minority  and 
lesion.(/>)  A  husband  is  not  entitled  to  elect  for  his  wife/9) 
nor  can  creditors  control  the  wife's  right  of  election  imless  she 
renounce  a  larger  interest  which  would  have  gone  to  them  for  a 
smaller  interest  secured  to  herself  (r)  The  rights  of  grandchildren 
under  a  settlement  will  not  be  prejudiced  by  the  children's 
repudiation  of  it — thus,  where  A  provides  a  liferent  interest  of  a 
subject  to  B,  his  son,  and  the  fee  to  C  and  D,  his  grandchildren,  the 
rejection  of  the  liferent  provision  by  B  does  not  affect  C  and  D's 
right  to  the  fee.(a)  So  where  a  father  was  given  the  liferent  of  a  fund 
of  which  his  children  were  fiars,  and  he  claimed  legitim  instead,  it 
was  held  that  the  income  of  the  fund  during  the  father's  life  was 
payable  to  those  whose  interests  were  prejudiced  by  the  payment 
of  the  legitim,  but  that  the  capital  was  a  separate  estate  in 
the  children  which  was  not  affected  by  their  father's  repudiation 
of  the  settlement(^).  It  is  not  necessary  that  the  gift  to  the 
children  be  separate  in  form  in  such  a  case ;  if  it  is  substantially 
a  separate  and  independent  interest,  the  law  will  protect  it,  and 
will  not  involve  the  children  in  the  consequences  of  the  parent's 
election  to  claim  legitim(u). 

113.  Z.esr/t/m  out  of  Mother's  Estate.— Formerly  no  legitim 
was  payable  out  of  the  mother's  estate,  but  by  the  Married 
Women's  Property  Act,  1881,  from  and  after  the  passing  of  that 
Act  "  the  children  of  any  woman  who  may  die  domiciled  in  Scot- 
land shaU  have  the  same  right  of  legitim  in  regard  to  her  move- 
able estate,  which  they  have  according  to  the  law  and  practice  of 


(m)  BeU'B  Prin.  §  1938 ;  Ersk.  3, 
3,  49  ;  Macfarlane,  20th  July,  1882, 
19  S.  L.  R  850. 

(n)  Jack,  2l8t  January,  1879,  16 
S.  L.  R.  326. 

(0)  M'Laren,  §  926. 

(p)  Telford,  12th  May,  1836,  13 
Sh.  735. 

(q)  Buckingham,  15th  Dec.  1843, 
6  D.  250. 


(r)  Lomon,  15th  July,  1854, 16  D. 
1098. 

(«)  Fisher,  Ist  July,  1833,  6  W. 
&  S.  431,  &  10  Sh.  55. 

(0  Jadei  Trustees,  2l8t  Jan.  1879, 
supray  Fisher  v.  Dixon,  6  W.  and 
S.  431. 

{u)  Snodjfs  Trustees,  9th  Feb. 
1883,  20  S.  L.  R.  392. 
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Scotland  in  regard  to  the  moveable  estate  of  their  deceased  father, 
subject  always  to  the  same  mles  of  law  in  relation  to  the  character 
and  extent  of  the  said  right,  and  to  the  exclusion,  dischai^e,  or 
satisfaction  thereof,  as  the  case  may  be." 

114.  Dead's  Part  (v) — Is  that  portion  of  a  person's  firee  move- 
able estate  which  he  or  she  can  validly  dispose  of  by  settlement, 
and  which,  failing  disposal,  falls  to  children  or  other  personal 
representatives.  The  amount  of  the  dead's  part  varies  according 
to  circumstances. 

I.  In  the  Case  of  a  Man  Dying. 
(1.)  Survived  by  wife  and  child  or  children,    one-third(t(;) 
(2.)  Survived  by  wife  without  child  or  children,  one-half  (a?) 
(3.)  Survived  by  child  or  children  without  wife,  one-half(y) 
(4.)  Unmarried       thewhole(^) 

Special  provisions  in  a  contract  of  marriage  may,  however, 
increase  or  diminish  the  dead's  part;  or  the  same  consequence 
may  result  from  renunciations  or  discharges  of  their  legal  rights  by 
the  wife  or  children.(a)  Where  valid  renunciations  or  discharges  of 
their  legal  rights  have  been  granted  by 

(1.)  Wife  and  children       thewhole(6)^     ss- 

(2.)  Wife  but  not  the  children      one  half (c)    >  *|  | 

(3.)  Children  but  not  the  wife       one  half (c^  j  *  ■• 

As  before  observed,(e)  where  the  renunciation,  forisfamiliation,  or 
discharge  during  the  father's  life  is  by  some  of  the  children  only, 
the  legitim  thereby  set  free  accrues  to  the  other  children,  and  even 
to  the  heir  if  he  be  the  only  other  child,  and  does  not  fall  into  the 
dead's  part 

n.   In  the  Case  of  a  Womwa  Dying. 
1.  Previous  to  ISth  Judy,  1881. 
(1.)  Survived  by   hus- \  /is  dead's  part,and  in  the  first 

band,  whether  by  f     . ,       I  case  goes  to  the  husband,(/) 
children  or  not        r  whole  \  ®^^®P*"^S  *^®  paraphernalia, 
(2.)  Unmarried  or  prede-  i  j  which  went  to  the  wife's  chil- 

ceased  by  husband  /  \  dren  or  next-of-kin.(^) 


(v)  Ersk.  3,  9, 18 ;  BeU's  Prin.  § 
1592.  For  rales  in  Mackenzie's  Inst. 
see  §  35  ;  in  Erskine's,  §  57. 

(w)  BeU'8  Prin.  §  1579. 

(x)  Ibid. 

ly)  M'Laren,  §  221. 

(2)  Beirs  Prin.  §  1861. 


(a)  §§  95,  96, 104,  107, 
(6)  BeU»8  Prin.  §  1581. 

(c)  §§  96-98. 

(d)  BeU*s  Prin.  §  1590. 
(«)  §  109, 110. 

if)  18  Vict.  c.  23,  §  6. 
(g)  BeU's  Prin.  §  1861. 


108. 
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It  is,  however,  under  the  law  prior  to  18th  July,  1881,  hardly 
correct  to  speak  of  a  husband  succeeding  to  the  moveable  property 
of  his  wife  on  her  death.  Bather  was  it  that  the  moveable 
property  of  the  wife  was  vested  in  and  belonged  to  the  husband 
jure  mariti  as  his  own  property,  and  at  the  death  of  his  wife 
neither  her  children  nor  her  relatives  had  any  claim  thereto.  Upon 
the  death  of  a  wife,  survived  by  her  husband,  her  next-of-kin,  by 
the  Intestate  Moveable  Succession  Act  of  1855(A),  had  no  right 
to  any  share  of  the  goods  in  communion.  This,  however,  did 
not  deprive  her  children,  or  her  nearest  heirs,  of  her  paraphernalia, 
consisting  of  her  dress,  ornaments,  and  jewellery  pecidiar  to  a  wife's 
person,  and  chest  of  drawers  appropriated  to  a  wife's  clothes ; 
which  paraphernalia,  on  a  wife's  death,  descended  to  her  children 
or  nearest  heirs  and  did  not  fall  under  the  jus  mariti  of  the 
husband(t). 

2.  Subsequent  to  ISth  July,  1881. 

Since  the  passing  of  the  Married  Women's  Property  (Scotland) 

Act,  1881  "  the  husband  of  any  woman  who  majr  die  domiciled  in 

A-  Scotland  shall  take,  by  operation  of  law,  the  same  share  and  interest 

Mf  d-^  '  in  her  moveable  estate  which  is  taken  by  a  widow  in  her  deceased 

^H^iV>^*  ^^/^.Jiusband's  moveable  estate  according  to  the  law  and  practice  of 

o/tAOf   5k   **^^  .'Scotland,  and  subject  always  to  the  same  rules  of  law  in  relation  to 

Y  00  olUt^^^'^  the  nature  and  amount  of  such  share  and  interest,  and  the  exclu- 

.?  \  i»^  ft****  ^^  sion,  discharge,  or  satisfaction  thereof,  as  the  case  may  be."    Like- 

^  wise  the  children  of  any  such  woman  shall  have  the  same  right  to 

legitim  out  of  the  moveable  estate  of  their  deceased  mother  as 

they  have  out  of  the  moveablo^fistate  of  their  deceased  father. 

Consequently,  where  the  jus  mariti  is  excluded,  the  dead's  part  in 

the  case  of  a  woman's  intestacy  is  now  the  same  as  that  of  a 

man's  intestacy. 

116.  Who  Succeeds  to  Dead's  Part.— As  a  general  rule  the 
dead's  part  passes  to  the  next-of-kin  of  the  intestate,  but  the  heir 
in  heritage  is  not  entitled  to  a  share  unless  he  collate.(£)  The 
doctrine  of  collation  being  afterwards  explained,(2)  it  is  sufficient 
here  only  to  remark  that  the  heir  in  heritage  is  not  entitled  to  a 
share  of  the  dead's  part  unless  he  collate,  or  unless  he  succeeds 
alioqui  mccessurus,  or  is  the  only  child  of  the  deceased. 

Where  the  wife  and  children,  or  the  children  merely,  have 

{h)  §  6.  I      Qc)  Ersk.  3,  9,  19,  and  3,  9,  3. 

(i)  See  §  119.  I     (J)  §  120. 
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renounced  their  legal  provisions,  they  are  still  entitled  to  th^ir  share 
of  the  dead's  part ;  bnt  the  widow  takes  no  share  of  the  dead's 
pMt(»i),  nor  do  the  wife's  children  of  a  former  marriage  take  any 
share  of  the  husband's  estate.(n) 

IIR  Vesting  of  Dead's  Part— Formerly  confirmation  was 
necessary  to  vest  the  dead's  part  in  the  next-of-kin ;  but  now,  if 
children  survive  their  parent  and  die  without  confirming  as 
executors,  their  right  has  vested,  and  will  transmit  to  their 
executors.(o) 

117.  Pecolinm  is  a  fund  excepted  from  the  communion  of 
goods,  and  consists  of  money  or  articles  secured  or  gifted  to  the 
wife,  and  which  thereafter  remain  her  exclusive  property.(p) 
The  fund  may  be  secured  in  either  of  the  ways  stated  xmdeTJus 
fnariti.{q)  But  in  marriages  contracted  after  18th  July,  1881, 
and  where  the  husband  had  at  the  time  of  the  marriage  his 
domicile  in  Scotland,  the  distinction  of  peculium  would  seem 
to  lose  its  importance,  as  the  whole  moveable  or  personal  estate 
of  the  wife,  whether  acquired  before  or  during  the  marriage,  shall, 
by  operation  of  law,  be  vested  in  the  wife  as  her  separate  estate, 
and  shall  not  be  subject  to  the^  mariti. 

118.  Forisfluniliation  takes  place  when  a  child  has  received 
something  in  satisfaction  of  the  legitim,  and  discharged  the 
legitim,(r) 

119.  Paraphernalia.— This  is  the  term  applied  in  the  law  of 
Scotland  to  the  wife's  dress  and  the  ornaments  proper  to  her 
per8on.(«)  Such  articles,  where  in  keeping  with  the  status 
of'  the  wife,  the  law  regards  as  peculiarly  her  property,  to  be 
descendible  to  her  own  heirs,  and  not  to  be  attachable  by  the 
creditors  of  the  husband.  A  chest  of  drawers  or  wardrobe  appro- 
priated to  a  wife's  clothes  was  held  to  be  paraphemal,(Q  but  not 
articles  of  household  furniture,  such  as  bedstead  and  bedding, 
table-linen,  mirror,  lady's  work-table,  dressing  plate,  tea-plate, 
&;c.(ti)  Although  paraphernalia  were  the  property  of  the  wife, 
they  were  not  at  her  disposal  inter  vivos  without  her  husband's 


(m)  £nk.  3, 9,  23. 

(»)  Befl'g  Prin.  §  1579. 

(o)  4  Geo.  IV.  c.  98,  §  I. 

(p)  BeU'8  Prin,  §1560. 

(q)  See  §  90. 

(r)  Bell's  Prin.  §§  1583, 1587. 


(s)  Bell's  Prin.  §  1555. 

(0  CameroTi,  5th  Feb.  1876.  See 
§  90  for  definition  of  paraphernalia 
given  by  Lord  Deas. 

(u)  BeU's  Prin.  §  1667.  Black, 
24th  November,  1803. 
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consent,  but  she  might  bequeath  them  by  will.  Under  the 
Married  Women's  Property  (Scotland)  Act,  1881,  it  may  be  doubted 
how  far  the  distinction  of  paraphernalia  now  holds  in  marriages 
contracted  after  the  passing  of  that  Act,  and  where  the  husband 
had  at  the  time  of  the  marriage  his  domicile  in  Scotland,  seeing 
that  the  whole  moveable  or  personal  estate  of  the  wife,  whether 
acquired  before  or  during  the  marriage,  is  now  vested  in  the  wife 
as  her  separate  estate,  exclusive  of  the  husband's  jus  marUi. 
But  assuming  that  Act  not  to  do  away  with  the  distinction  of 
paraphernalia,  it  would  seem  that  a  married  woman  cannot  inter 
vivos  sell,  dispose  of,  or  pawn  her  paraphernalia  without  her 
husband's  consent,  the  law  apparently  presuming  that  the  husband 
has  an  interest  in  seeing  his  wife  well-dressed  and  her  jewellery 
protected.  A  question  may  arise  under  the  Married  Women's 
Property  (Scotland)  Act,  1881,  in  determining  the  amount  pay- 
able to  a  husband  as  the  equivalent  of  the  Jt^  rdictcB  out  of  the 
moveable  estate  of  Ms  deceased  wife  whether  paraphernalia  is  to  be 
excluded  from  the  moveable  estate ;  but  it  would  rather  seem  that 
as  no  distinction  holds  in  the  case  of  the  husband's  jewels,  no 
such  distinction  would  hold  in  the  case  of  the  wife's  jewels ;  and 
paraphernalia  in  a  question  with  the  husband  at  his  wife's  death, 
would  fall  to  be  treated  as  part  of  her  moveable  estate. 

120.  OoUation  between  Heirs  and  Personal  Representa- 
tives, (v) — Where  the  property  of  an  intestate  dying  domiciled 
in  Scotland  consists  partly  of  heritage  and  partly  of  move- 
ables, the  heir  in  heritage,  provided  he  succeeds  by  disposition 
of  the  law,  has  no  share  of  the  moveable  estate  if  there  be  another 
or  others  as  near  in  degree  to  the  deceased  as  himself,  unless  he 
chose  to  collate — i,e,,  throw  the  heritage,  or,  in  the  case  of  an  heir 
of  entail,  the  value  of  his  life  interest  in  the  estate,  into  the  common 
stock  or  executry,  and  take  an  equal  share  of  the  aggregate  with 
the  legal  representatives.  This  is  a  privilege  which  die  heir  can 
exercise  when  he  finds  it  to  be  for  his  interest,  but  in  a  question 
with  creditors  he  may  be  compelled  by  them  to  collate  when  his 
doing  so  would  increase  the  value  of  his  interest  in  the  succes- 
8iorL(w)  The  doctrine  of  collation  applies  to  collaterals  as  well  as  to 
descendants.(^) 


(v)  Enk.  3, 9, 3 ;  M'LareD,  §  292 ; 
1  Bell's  Com.  5th  Ed.  100  ;  Prio.  § 
1910.  For  rules  in  Mackenzie's 
Inst  see  §  36  ;  in  Erskine's,  §  54. 


(147)  1  BeU's  Com.  5th  Ed.  104. 
(x)  Ersk.  3,  9,  3. 
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121.  Subjects  of  OoUation  are,  on  the  one  hand,  the  whole 
of  the  free  heritable  saccession,(y)  including  leases,  even  though 
they  exclude  assignees,(^)  and  also  heritage  situated  in  any  other 
country  to  which  the  heir  so  daiming  succeeded  as  heir  under  the 
law  of  such  country(a) ;  and,  on  the  other,  the  whole  of  the  free 
moveable  succession  upon  which  the  heir  has  a  claim — i,e,y  dead's 
part  or  legitim,  or  both,  as  the  case  may  be.(&) 

122.  Mode  of  OoUating  Heritage.— By  the  heir  and  personal 
representatives  completing  their  respective  titles,  and  dividing  the 
aggregate  heritable  and  moveable  succession,(c)  the  data  of  value 
being  taken  as  at  the  date  of  the  opening  of  the  succession.((Q 
The  heir  may,  in  his  option,  retain  the  heritage  if  he  communi- 
cates to  the  personal  representatives  the  value  of  it,  or  of  his 
interest  in  it  afiter  deducting  any  debts  and  provisions  affecting 
it.(«)  The  fact  of  the  collation  will  not  alter  the  character  of  the 
property  firom  heritable  to  moveable,  except  where  it  is  sold.(/) 
Where  the  heritable  estate  is  heavily  burdened,  and  the  heir  con- 
veys in  forma  specijica,  the  debts  and  provisions  which  affect  it 
wUl  form  a  burden  upon  the  common  fund.(9) 

123.  What  Heirs  Entitled  to  Collate.— The  right  belongs 
only  to  the  heir  of  line  or  the  heir-at-law.  (A)  Formerly,  the  heir- 
at-law  was  not  entitled  to  collate  unless  he  was  next-of-kin(i) ;  but 
now,  by  the  Moveable  Succession  Act,  where  B,  a  person  predeceas- 
ing his  ancestor  A,  would  have  been  heir,  B's  child  being  B's  own 
heir-at-law  is  entitled  to  collate,  and  if  B's  child  refuses  to  collate, 
the  brothers  and  sisters  of  B's  child  and  their  descendants  in  their 
place,  shall  have  right  to  a  share  of  the  moveable  estate  equal  in 
amount  to  the  excess  in  value  over  the  value  of  the  heritage  of 
such  share  of  the  whole  estate,  heritable  and  moveable,  as  their 
predeceasing  parent,  had  he  survived  the  intestate,  would  have 
taken  on  collation.(j;)  Heirs-portioners  succeed  equally  to  the  . 
heritable  as  well  as  the  moveable  estates,  and  this  is  practically 
collation,  although  the  division  is  not  generally  assigned  to  the 
operation  of  that  doctrine,  but  to  the  law  of  equal  distribution  in 


(y)  Pollock,  1667,  M.  5402. 

(z)  Fither,  5th  Dec.  1850,  13 
245. 

(a)  Dundasy  14th  Jan.  1829 ; 
Jot.  7,  McLaren,  §  295. 

(h)  MOiareii,  §  296. 

(c)  BeU's  Prin.  §  1913. 


{d)  Fisher's  Trs.  supra. 

(e)  Fisher's  Trs.  supra 

(/)  Hodgey22Qd  Nov.1879,7  R259. 

(g)  McLaren,  §§  309-14. 

(h)  BeU*s  Prin.  §  1911. 

(i)  Ersk.  3,  8,  77. 

(jfc)  18  Vict.  c.  23,  §  2. 


I 
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the  female  liiie.(Q    Bat  when  the  heirs-portioners  are  not  the  sole 
next-of-kin,  the  doctrine  applies.(m)    An  heir  alioqui  stuxessuma 
is  not  entitled  without  collating  to  a  share  of  the  moveables — 
(1.)  Though  the  heritage  should  be  given  to  him  as  a  gift  by 
way  of  testamentary  settlement,  or  by  deed  inter  vtvo8.(n) 
(2.)  Though  the  heritage  be  situated  abroad,  (o) 
(3.)  Though  he  should  succeed  under  a  deed  of  entail(p) ;  and 
in  the  case  of  female  heir  of  entail  she  must  collate  with 
those  who  are  next-of-kin  but  not  heirs-portioners(9) :  all 
that  an  heir  of  entail  is  bound  to  communicate  are  the 
rents  falling  to  himself,  or  the  value  of  his  life  intere8t.(r) 
But  an  heir  who  is  one  of  the  next-of-kin,  or  a  child  of  one  of 
the  next-of-kin,  in  order  to  enable  him  to  claim  a  share  of  the 
1  moveables,  is  not  obliged  to  collate  heritage  which  is  not  his  by 
[disposition  of  the  law.(8)    Hence  he  is  not  bound  to  collate — 
(1.)  Where  he  takes  heritage  from  a  stranger.(^) 
(2.)  Where  he  takes  as  heir  of  provision,  not  being  heir  alioqui 
8ucc€8suru8 — e,g.,  a  younger  son  is  not  bound  to  collate 
his  provision  with  the  dead's  part  or  legitim,{v) 
(3.)  Heritable  and  moveable  successions  derived  from  different 
sources — 6.jr.,  where  the  last  heir  died  in  apparency  and 
the  title  of  the  heir-at-law  was  made  up  by  service  to  a 
remoter  ancestor.(v) 
(4.)  Where  he  is  heir  of  entail  and  not  heir  alioqui  successurus^iw) 
(5.)  Ad  heir-at-law  who  is  also  sole  next-of-kin  is  not  bound  to 
collate  with  the  widow.(a;)    There  is  also  no  obligation  to 
collate  heritage  coming  from  the  mother   in    order    to 
entitle  her  heir  to  participate  in  the  moveable  estate  of 
the  father,  nor  vice  ver8a.(t/) 

124.  Diyision  of  Bents,  &c.,  between  Heir  and  Ezecntor.— 

The  law  on  this  subject  was  altered  in  the  year  1870 ;  but,  as 


(0  RickaH,  1720,  M.  2378. 

(m)  Balfour,  1793,3  Pat  300. 

(n)  Fisher,  19th  Nov.  1844,  7  D. 
129. 

(o)  DuTidas,  supra. 

(p)  Breadalhane,  16th  Aug.  1836, 
2  S  ;  and  McLaren,  377. 

(q)  McLaren,  §  302. 

(r)  McLaren,  §  300. 

(s)  BeU's  Prin.  §  1912. 


(e)  SpoMing,  11th  Dec.  1812 ; 
Hume,  119. 

(u)  Buccleuch,  1677,  M.  2369. 

(v)  BusseU,  7th  June,  1822, 1  Sh. 
N.  E.  435.  Estates  now  vest  in  heir 
hy  Burrivance,  see  §  267. 

(w)  Bat  Crawford,  3rd  Dea  1794, 
M.  2384. 

(x)  Trotter,  1681,  M.  2375. 

(y)  BelPs  Lect  p.  799. 
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questions  may  yet  arise  under  the  old  law,  we  shall  here  give  a 
summary  of  the  old  as  well  as  of  the  new  law. 

I.  The  Law  prior  to  Ist  August,  1870. 

A  certain  proportion  of  rents  current  at  the  date  of  death  and 
other  termly  payments  formed  moveable  property.  In  determining 
the  proportion  held  moveable,  a  distinction  was  taken  between — 1. 
the  rights  of  the  personal  representatives  of  the  proprietor  of  a  fee- 
simple  estate  in  competition  with  the  heir-at-law  or  heritable  dis- 
ponee ;  and  2.  the  rights  of  the  personal  representatives  of  a 
person  whose  interest  was  determined  by  his  death  (as  a  liferenter, 
heir  of  entail,  or  annuitant),  in  competition  with  the  person  succeed- 
ing to  the  reversion,  whether  of  heritable  or  personal  property. 

In  the  first  case,  the  rights  of  the  parties  were  regulated  by  the 
common  law ;  in  the  second,  by  the  Apportionment  Act(^)  where 
the  payments  were  made  at  termly  periods,  and  by  the  common 
law  where  not  so  made. 

1.  In  Qtiestions  with  the  Personal  Representatives  of  Fee- 
Simple  Proprietors.  —  Fruits  and  current  rents  and  interests 
were  moveable  and  payable  to  the  personal  representatives  only 
in  so  far  as  vested  and  unpaid  at  the  proprietor's  death.(a)  The 
date  of  vesting,  therefore,  regulated  the  division,  and  in  determin- 
ing the  time  at  which  the  vesting  took  place,  the  following  distinc- 
tions were  observed : — 

(1)  Arable  Farms. — ^The  rents  were  held  by  law  to  vest 
in  the  proprietor  at  the  first  term  of  Whitsunday  (15th  May), 
or  Martinmas  (11th  Nov.),  after  the  date  of  the  tenant's 
entry.(6)  These  terms  of  payment  were  called  legal,  in  con- 
tradistinction to  any  terms  agreed  upon  by  the  contracting 
parties,  called  conventional.  Bents  conventionally  postponed 
were  held  to  be  in  bonis  of  tiie  proprietor  at  the  legal  terms, 
and  to  transmit  to  his  personal  representatives,  although,  in 
such  cases,  payment  could  not  be  demanded  from  the  tenant 
until  the  arrival  of  the  terms  stipulated.(c)  Bents  payable 
by  anticipation  or  forehand  rents  vested  at  the  term  of  pay- 
ment, and  arrears  of  such  rents,  if  payable  in  the  proprietor's 
lifetime,  fell  to  his  personal  representatives.((2) 


(a)  4  WiU  IV.  c  22. 
(a)  M'Laren,  §  392. 
(6)  Bell's  Com.  i.  la 


(c)  Trotter,  26th  Nov.  1839,  2  D. 
140. 

(d)  Queeruberry,  18th  Feb.  1814. 


Digitized  by  LjOOQIC 


122 


INTESTATE  8U0CESSI0N  IK  MOVEABLE  ESTATE. 


(2)  Orass  Farms. — The  first  half-year's  rent  legally  vested 
the  moment  possession  began,  and  so  with  regard  to  subse- 
quent rents.(«)  Hence,  where  the  proprietor  survived  Mar- 
tinmas (entry  being  at  the  preceding  Whitsunday),  the  whole 
year's  rent  went  to  his  personal  representatives,  while,  if  he 
died  before  Martinmas,  his  personal  representatives  received 
only  the  half.  Where  grass  farms  were  let  from  April  to 
December,  and  the  proprietor  survived  Whitsunday,  but  died 
before  Martinmas^  one-half  of  the  year's  rent  went  to  his  per- 
sonal representativea(/) 

(3)  HouBeBenU  were  regulated  by  the  same  rules  as 
the  rents  of  grass  farms.(^) 

(4)  Heritable  Bonds, — Interests  accruing  at  the  legal 
terms  were  as  rents  due  at  these  terms,  the  arrears  only  being 
moveable  in  cases  where  such  bonds  were  considered  heritable 
in  succession.  If  conventional  terms  were  stipulated  the 
question  was  ruled  as  stated  above  with  regard  to  conven- 
tional payments  of  rents. 

(5)  Svhjects  in  Noitural  Possession  of  Proprietor. — ^The 
usufructory  interest  vested  de  die  in  diem.(h)  Hence,  what- 
ever had  been  sown  and  unreaped  by  the  proprietor  formed 
part  of  the  ezecutry  estate^  and  where  the  ground  had  been 
prepared,  but  not  sown,  the  expense  of  labour  fell  to  be  borne 
by  the  heir.  But  natural  grass(t)  and  second  crop  of  hay 
went  to  the  heir.(X;) 

In  the  case  of  a  tenant,  the  rights  of  his  heir  and  personal  re- 
presentatives were  regalated  by  the  same  rules ;  but  the  latter  paid 
a  proportion  of  the  rent  corresponding  to  the  part  of  the  farm 
under  crop.(Q 

2.  In  Questions  with  the  Personal  Bepresentatives  of  Persons 
whose  interests  were  Determined  by  Death, — The  profits  of  the 
current  period  of  possession,  if  derived  from  termly  payments,  were 
divisible  under  the  provisions  of  the  Apportionment  Aot(rn)  This 
Act  is  very  verbose,  but  the  gist  of  it  is  this,  that  all  rents, 
annuities,  dividends,  and  other  periodical  payments  due  at  fixed 


(e)  CcmpbeU,  18th  July,  1849,  11 
D.  1426. 

(/)  SvoifUon,  20th  Jane,  1809. 

(g)  King,  24th  Jan.  1828. 

{h)  Ersk.  2,  9,  66 ;  Bell's  Prin.  § 
1498. 

(i)  Ersk.  2,  9,  65. 


{k)  KeWi,  3rd  Dec.  1825, 4  Sh.  267 ; 
Gordon,  1806,  Hume,  188. 

(Q  Bell's  Dictionaiy  voce  "Heir 
and  executor." 

(m)  4  &  6  Will.  IV.  c.  22 ;  Banna- 
tyru'8  Trs.  12th  Jan.  1872, 10  Macp. 
319. 
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periods  under  any  instrument  made  or  taking  effect  after  the  passing 
of  the  Act  should  be  so  apportioned  as,  on  the  death  of  those  entitled 
to  them,  to  yield  to  their  executors  a  proportion  corresponding  to 
the  period  that  might  hare  elapsed  since  the  last  term  of  pay- 
ment. The  Act,  therefore,  applied  only  to  cases  in  which  the 
interest  of  the  person  interested  in  rents  and  periodical  payments 
vas  terminated  by  his  death,  or  by  the  death  of  another  person. 
It  did  not  apply  to  dividends  declared  by  joint  stock  companies 
subject  to  the  Companies  Clauses  Consolidation  Act,  as  not  being 
due  at  fixed  periods,  nor  to  royalties  payable  on  minerals  at  so 
much  per  ton,  nor  to  any  payments  to  be  made  at  uncertain 
periods. 

11.  The  Law  since  1st  August,  1870. 

At  this  date  the  Act  33  &  34  Vict  c.  35  was  passed,  which 
introduced  a  very  simple  rule  on  this  subject 

(1.)  Rents  and  periodical  payments  accrue  from  day  to  day, — 
All  rents,  rent  service,  rent-charge,  rent  seek,  tithes,  and  all 
periodical  payments  or  renderings  in  lieu  of,  or  in  the  nature  of 
rent  or  tithe ;  annuities,  salaries,  and  pensions ;  dividends,  includ- 
ing all  payments  made  by  the  name  of  dividend,  bonus,  or  other- 
wise out  of  the  revenue  of  trading  or  other  public  companies, 
whether  divisible  at  fixed  times  or  otherwise,  and  other  periodical 
payments  in  the  nature  of  income,  are  now,  like  interest  on  money 
lent^  considered  as  accruing  from  day  to  day,  and  apportionable  in 
respect  of  time  accordingly.  The  Act  has  no  application  to  the 
stipend  of  a  parish  minister.(n) 

(2.)  Apportioned  part  payable  when  next  entire  portion 
becomes  due. — ^The  apportioned  part  of  any  rent,  annuity,  divi- 
dend, or  other  payment  is  payable  or  recoverable  in  the  case  of  a 
continuing  rent,  annuity,  or  other  such  payment,  when  the  entire 
portion  of  which  such  apportioned  part  shall  form  part  shall 
become  due  and  payable,  and  not  before ;  and  in  the  case  of  a  rent, 
annuity,  or  other  such  payment  determined  by  re-entry,  death,  or 
otherwise,  when  the  next  entire  portion  of  the  same  would  have 
been  payable  if  the  same  had  not  so  determined,  and  not  before. 

(3.)  Rents,  Jkc,  when  due,  recovered  by  heir,  Ac. ;  from  whom 
apportioned  part  recovered  by  executors,  ike. — "All  persons  and 
their  respective  heirs,  executors,  administrators,  and  assigns,  and  also 
the  executors,  administrators,  and  assigns  respectively  of  persons 

(n)  LcUta,  30th  Nov.  1877,  5  R.  266. 
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whose  interests  determine  with  their  own  deaths,  shall  have  sach  or 
the  same  remedies  at  law  and  in  equity  for  recovering  such  appor- 
tioned parts  as  aforesaid  when  payable  (allowing  proportionate 
parts  of  all  jost  allowances),  as  they  respectively  would  have  had  for 
recovering  sach  entire  portions  as  aforesaid,  if  entitled  thereto 
respectivdy ;  provided  that  persons  liable  to  pay  rents  reserved  out 
of,  or  charged  on  lands  or  other  hereditaments  of  any  tenure,  and 
the  same  lands,  or  other  hereditaments,  shall  not  be  resorted  to  for 
any  sach  apportioned  part  forming  part  of  an  entire  or  continuing 
rent  as  aforesaid,  specifically,  but  the  entire  or  continuing  rent» 
including  such  apportioned  part,  shall  be  recovered  and  received 
by  the  heir  or  other  person,  who,  if  the  rent  had  not  been  apportion- 
able  under  this  Act,  or  otherwise,  would  have  been  entitled  to  such 
entire  or  continuing  rent,  and  such  apportioned  part  shall  be 
recoverable  from  such  heir  or  other  person  by  the  executors  or 
other  parties  entitled  under  this  Act  to  the  same,  by  action  at  law 
or  suit  in  equity/'  See  question  as  to  ''just  allowances"  under  this 
section  in  special  case  Learmonth  and  Sinclair's  Trs,  23rd  Jan. 
1878. 

(4.)  Exemptions  from  operation  of  Apportionment  Act — 
Nothing  in  the  Act  33  &  34  Vict.  c.  35  shall  render  apportionable 
any  annual  sums  made  payable  in  policies  of  assurance  of  any  de- 
scription ;  nor  shall  the  provisions  of  the  Act  extend  to  any  case  in 
which  it  is,  or  shall  be  expressly  stipulated,  that  no  apportionment 
shall  take  place. 

126.  Representation  or  Division,  per  Oapita  and  Per 
Stirpes.  (o)—P^  capita  means  by  heads,  or  that  the  parties  shall 
share  equally ;  and  per  stirpes  means  by  families,  or  that  the  chil- 
dren of  each  child  deceased  shall  collectively  take  the  share  of 
such  child  by  representation. 

In  every  case  of  succession  in  moveable  estate,  where  the  next- 
of-kin — other  than  in  the  case  of  the  succession  of  children  of  the 
intestate,  whose  claim  of  leffitim  would  alter  the  result  of  the 
division — are  all  equal  in  degree,  whether  nearer  or  more  remote ; 
the  free  succession, — i,e.,  the  whole  moveable  estate  after  pay- 
ment of  debts,  including  the  jus  rdictce  and  legitim, — ^if  any,  is 
divisible  per  capita,  without  distinction  of  age  or  sex,  without 
any  preference  of  males  over  females,  and  without  any  advantage 

(o)  See  rules  in  English  law,  §  216. 
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accruing  to  the  elder  over  the  yoimger.(p)  So  if,  at  the  time  of  the 
intestate's  death,  none  of  his  children  are  dead,  or  if  some  have  died 
and  left  no  issae,  the  surviying  children  take  per  capita.  Again, 
if,  for  instance,  the  intestate  had  three  children,  A,  B,  and  C,  and 

I  they,  all  predeceased  him — ^A  leaving  two  children,  B  three  chil* 
dren,  and  C  four  children — these  children,  being  all  in  the  same 
degree  of  relationship  to  the  intestate,  wonlcl  take  per  capita^  or 
each  one-ninth  part  of  his  estate.  The  same  rule  applies  to 
great-grandchildren,  where  children  and  grandchildren  have  all 
predeceased  the  intestate.  But  where  some  only  of  the  next- 
of-kin  have  predeceased  their  parent,  leaving  issue,  such  issue 
represent  their  own  parent,  and  take  his  or  her  share.  (9) 
Thus,  if  the  intestate  had  three  brothers.  A,  B,  and  C,  of 
whom  A  had  died  before  the  intestate,  leaving  issue,  the  estate 
woold  be  divided  into  three  equal  parts,  of  which  B  and  C  would 
take  one  part  each, — %,e.,per  capita, — and  the  remaining  third  part 
would  be  divided  equally  among  the  children  of  A,  who  would 
take  their  share  per  stirpee — {.«.,  as  representatives  standing  in  his 
phice.  But  this  principle  of  representation  is  not  admitted  beyond 
the  descendants  of  the  intestate  and  of  his  collaterals— i.€..  it  is 
admitted  among  lineal  descendants  of  the  intestate^  and  among 
his  brothers  and  sisters  (including  consanguinean  and  Uteiine),(r) 
aiid  their  descendants.  The  succession  by  brothers  and  sisters 
isT  partly  affected  by  the  survivance  of  the  intestate's  father  and 
mother, — ^the  intestate's  father  receiving  one-half  of  the  moveable 
e8tate,(«)  and  the  intestate's  mother  (where  the  father  has  prede- 
ceased the  intestate),  receiving  one-third  of  the  moveable  estate,(^) 
in  preference  to  the  intestate's  brothers  and  sisters  or  other 
descendants.  The  succession  of  brothers-  and  sisters-uterine,  and 
of  their  descendants  in  their  predeceasing  parent's  place,  is  limited 
to  one-half  of  the  moveable  estate  of  tibe  intestate,  and  emerges 
only  where  the  intestate  leaves  no  issue,  nor  father,  nor  mother, 
nor  any  brothers,  or  sisters-german  or  consanguinean,  nor  any 
descendant  of  such  brothers  or  sisters.(t^)  Where  a  person  directed 
his  estate  to  be  divided  "  between  my  surviving  brothers  and  sisters 
and  the  lawful  issue  of  those  who  may  be  deceased,  share  and  share 
alike,''  it  was  held  that  the  division  must  be  per  stirpes.^) 


2* 


/i 


?>-c 


(p)  BeU's  Prin.  §  1861 ;  Ersk.  3, 
9,  2;  Turner,  27th  Nov.  1869,  8 
Macp.  222. 

(5)  18  Vict  a  23,  §  1. 

(r)  18  Vict,  a  23,  §  5. 


(3)  18  Vict  c.  23,  §  3. 
(t)  18  Vict  c.  23,  §  4. 
{u)  18  Vict  c  23,  §  6. 
(1?)  Laing,  18th  Nov.  1879,  7  R. 
244. 
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126.  Bastardy,  or  Ohildren  Bom  oat  of  Wedlook.(tr)— Ille- 
gitimate children  do  not  succeed  at  common  law  even  to  their  own 
father  and  mother,  becaose  succession  is  through  the  fisbther  only, 
and  an  illegitimate  child  has  no  lawfiil  father.(a7)  But  now  under 
the  Married  Women's  Property  Act  of  1881,(y)  such  children  may 
be  held  as  having  a  right  to  succeed  to  their  own  mother. 

The  law  of  the  domicile  of  the  father  at  the  time  of  his 
marriage  determines  the  legitimacy  of  all  persons  claiming  tight  to 
a  succession,  whether  real  or  personal,  testate(^)  or  intestate.(a) 
A  child  legitimated  in  Scotland  by  the  subsequent  marriage  of  its 
parents  is  legitimated  in  that  country  for  all  purposes,  and  stands 
on  an  equality  with  children  bom  in  wedlock ;  but  such  a  child 
will  not  succeed  to  any  heritable  or  real  estate  forming  part  of 
the  succession  of  a  domiciled  Scotsman  which  may  be  situated  in 
countries — e.g,,  in  England  —  where  the  law  of  legitimation  per 
suhsequens  moitrimonium  does  not  obtain ;  the  succession  to  such 
heritable  or  real  estate  being  governed  by  the  lex  loci,(b)  Where, 
again,  a  child  is  bom  in  a  country  where  his  parents  are  domiciled, 
and  where  the  law  of  legitimation  by  subsequent  marriage  is 
unknown,  such  child  is  deemed  illegitimate  in  Scotland.(c) 

There  is  no  succession  from  an  illegitimate  person,  except  in  the 
case  of  his  leaving  lawful  issua  If  he  leave  neither  wife  (who 
would  be  entitled  to  her  legal  rights),  nor  children,  his  moveable 
estate  on  his  death,  failing  disposition  by  will,  will  fall  to  the 
Crown.((Q  But  by  royal  letters  of  legitimation  those  who  would 
have  succeeded  if  the  intestate  had  been  legitimate,  may  acquire 
a  right  to  his  succession  as  if  lawful  heirs.(e)  At  common  law, 
bastards  could  not  make  a  will  to  the  prejudice  of  the  Crown ;  but 
this  disability  was  removed  by  the  6  &  7  Will  IV.  c.  22,  which 
enacts  that  it  shall  ''be  lawful  to  bastards  or  natural  children 
domiciled  in  Scotland  to  dispose  of  their  moveable  estates  by  tes- 
tament or  last  will,  in  like  manner  as  other  persons  belonging  to 
that  country  may  do/' 


(w)  See  §§  65,  66,  for  roles  in 
Erskine's  Inst 

(x)  Enk.  3, 10, 5,  &  1, 6, 51;  BelPs 
Prin.  §  2063. 

(y)  §  7. 

(z)  Munro,  10th  Ang.  1840 ;  1 
Rob.  492 ;  Udny,  Srd  June,  1869, 
7  M.  (H.  L.)  89. 


(a)  Dalhousie,  16  Sh.  6, 10th  Aug. 
1840;  1  Rob.  475. 

(6)  M*Laren,  §  39 ;  Patewon's 
Comp.  §  841. 

(c)  Aikman,  21 D.  757, 12th  March, 
1861 ;  3  Macq.  854. 

(d)  Bell's  Prin.  §  2063. 

(e)  BeU's  Prin.  §'2064. 
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127.  Aliens  are  persons  bom  beyond  the  dominions  of  the 
British  Grown^  of  parents  who  are  not  themselves  natural  born 
8abjectB.(/)  Children  of  British  parents,(^)  or  of  a  father,(A) 
or  of  a  mother(i)  who  is  a  natural  bom  subject,  though  born 
oat  of  the  allegiance  of  the  Crown,  have  all  the  rights  of  natural 
bom  subjects,  so  also  has  any  woman  married  to  a  natural  bom 
subject  or  person  naturalised,  (i)  Formerly  the  rights  of  aliens 
were  regulated  by  the  above  Act,  under  which,  generally  speak- 
ing, aliens  might  obtain  privileges  nearly  equal  to  natural  bom 
subjects,  by  obtaining  a  certificate  of  naturalisation  from  the 
Secretary  of  State.  But  now  by  the  Act  33  &  34  Vict.  c.  14, 
aliens  are  enabled  to  acquire,  hold,  dispose  of  and  transmit 
heritable  and  moveable  property  situated  within  the  United 
Kingdom,  in  the  same  way  and  with  the  same  rights  of  succession 
as  natural  bom  subjects.  The  Act  does  not,  however,  qualify 
aliens  to  hold  public  offices,  or  to  exercise  any  franchise,  nor  to 
be  owners  of  a  British  ship(Q ;  neither  does  it  confer  any  right 
or  privil^e  as  a  British  subject  except  as  above  stated.  The 
Act  is  not  retrospective.(m)  The  following  are  the  provisions 
of  the  Act  as  regards  the  natural  status  of  women  and  chil- 
dren(n) : — 

(1.)  A  married  woman  shall  be  deemed  to  be  a  subject  of  the 
State  of  which  her  husband  is  for  the  time  being  a  subject 

(2.)  A  widow,  being  a  natural  bom  British  subject,  who  has 
become  an  alien  by,  or  in  consequence  of,  her  marriage,  shall  be 
deemed  to  be  a  statutory  alien,  and  may  as  such  at  any  time 
during  widowhood  obtain  a  certificate  of  re-admission  to  British 
nationality,  in  manner  provided  by  the  Act. 

(3.)  "Wbere  the  father,  being  a  British  subject,  or  the  mother, 
being  a  British  subject  and  a  widow,  becomes  an  alien  in  pursuance 
of  the  Act,  every  child  of  such  father  or  mother  who,  during 
infancy,  has  become  resident  in  the  country  where  the  father  or 
mother  is  naturalised^  and  has  according  to  the  laws  of  such 
country  become  naturalised  therein,  shall  be  deemed  to  be  the 
subject  of  the  State  of  which  the  &ther  or  mother  has  become  a 
subject,  and  not  a  British  subject. 

(4.)  Where  the  father,  or  the  mother  being  a  widow,  has 


(/)  BeU's  PriiL  §  2134. 
(g)  7  Anne,  c.  5. 
(h)  4  Gea  II.  c.  21,  §  1. 
(i)  7  &  8  Vict  c.  66,  §  3. 


(fe)  7  &  8  Vict  c.  66,  §  16. 
(0  33  &  34  Vict  c.  14,  §  14. 
(m)  33  &  34  Vict  c.  14,  §  2. 
(?0  33  &  34  Vict  c.  14,  §  10. 
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obtained  a  certificate  of  re-admission  to  British  nationality,  every 
child  of  such  father  or  mother,  who,  daring  infancy  has  become 
resident  in  the  British  dominions  with  such  father  or  mother,  shall 
be  deemed  to  have  resumed  the  position  of  a  British  subject  to 
all  intents. 

(5.)  Where  the  father,  or  the  mother,  being  a  widow,  has 
obtained  a  certificate  of  naturalisation  in  the  United  Kingdom, 
every  cliild  of  such  father  or  mother,  who,  during  infancy*  has 
become  resident  with  such  father  or  mother  in  any  part  of  the 
United  EaDgdom,  shall  be  deemed  to  be  a  naturalised  British 
subject. 


General  Rules  in  Personal  Estate  under  Intestacy. 

128.  Gtoneral  Boles. — ^The  following  summary  will  show  the 
mode  of  distribution  in  the  several  cases  which  usually  occur  in 
practice : — 

I.  On  Death  of  Husband  survived  by  Wife  and  Child  or  Children, 

One-third  to  wife  as  jibS  rdictCB.ip) 

One-third  to  surviving  child  or  children,  of  whatever  mar- 
riage,(p)  not  forisfamiliated,(9)  as  legitiwjy)  Issue  of 
any  predeceasing  child  or  children  do  not  take  legitimes) 
nor  does  the  heir-at-law  in  heritage,  nor  heir  under  entail,(Q 
unless  he  collates  his  heritage  or  life  interest  in  estate. 
If  heir  sole  next-of-kin,  he  is  not  bound  to  collate  with 
widow.(u)    Doctrine  of  collation  extends  to  collaterals.(t;) 

Rest,  being  dead's  part,(tc;)  to  child  or  children  of  whatever 
marriage,  equally,  as  next-of-kin.  Issue  collectively  of  any 
predeceasing  child  taking  an  equal  share  with  each  of 
living  children,  (a?)    Above  rules  as  to  collation  also  obtain. 

II.  On  Death  of  Husband  survived  by  Wife,  but  no  Child. 
One-half  to  wife  as  jus  rcKcte— cannot  take  more.(y) 


(o)§91. 

(v)  Ersk.  3,  9,  3 ;  also  §§  120-123 

(p)  Ersk.  3,  9, 17. 

fiupia. 

(q)  §  118. 

(w)  §  114. 

(r)  §  100. 

(x)  18   Vict  c  23;    also  §  125 

(«)  Erek.  3,  9,  17. 

supra. 

(0  BeU's  Prin.  §  1910-12. 

{y)  Ersk.  3,  9,  23 ;  Bell^  Prin. 

(u)  BeU'B  Prin.  §  1911. 

§  1579. 
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The  other  half  (being  whole  free  moveable  estate  in  sense  of 
Intestacy  Act)  thus  : — 

If  father  alive,  one-half  (one-fourth  of  whole)  to  him(z); 
rest  to  brothers-  and  sisters-german  equally(a), 
issue  of  any  deceased  taking  parents'  share  (6); 
failing  these,  brothers-  and  sisters-consanguinean 
and  their  issue  take.(c)  Failing  all  collaterals,  father 
takes  at  common  law(c2) ;  failing  him,  brothers-  or 
sisters-uterine,  or  their  issue,  take  one-half.(e) 
Failing  all  these,  whole  to  next-of-kin  in  order 
stated  below. 

If  father  dead,  but  mother  alive,  one-third  of  second 
half  to  her  (/);  rest  same  as  in  case  of  father  ^ 
surviving. 

III.  On  Death  of  Husband,  predeceased  by  Wife,  leaving  OhUd 

or  Children,. 

One-half  to  surviving  child  or  children  as  legitim.(g)     See 

notes  under  No.  I.  as  to  Ugitim. 
Best  to  children  as  next-of-kin.(A)    Issue  collectively  of  any 

predeceasing  child  taking  its  parents'  share.(i)      See  notes 

under  No.  I. 

IV,  On  Death  of  Hu^nd,  predeceased  by  Wife  and  Children; 
or  a  Person  Dying  Unmarried, 

Whole  dead's  part :  if  father  alive,  one-half  to  him  (k);  if  dead, 
but  mother  alive,  one-third  to  her  (Q;  if  both  dead,  whole 
to  brothers  or  sisters,  or  other  next-of-kin  in  same  degree 
of  relationship  equally,(m)  with  representation  among  des- 
cendants and  collaterfijs  in  competition  with  those  nearer  in 
degree.(n)    See  notes  under  No.  II. 


(»)  18  Vict  c.  23,  §  3. 
(a)  Ersk.  3,  8,  9,  and  3,  9,  2. 
(6)  18  Vict,  c  23 ;  BeU'a  Loct. 
797. 

(c)  Enk.  3,  9,  2,  and  3,  9,  4  ; 
Bankton,  3,  4, 17,  and  25. 

(d)  Enk.  3,  8,  9,  and  3,  9,  2. 

(e)  18  Vict.  c.  23,  §  5. 


(/)  18  Vict.  c.  23,  §  4. 

(£)  BeU's  Prin.  §  1581. 

(h)  Ibid.  §  1592. 

(t)  18  Vict,  c  23,  §  1. 

(Jfc)  Ibid.  §  3. 

(0  Ibid.  §  4. 

(m)  Ersk.  3,  8,  9  ;  3,  9,  2. 

(n)  18  Vict.  c.  23,  §  1. 

K 
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V.  On  Death  of  Wife,  eurvived  by  Husband  and  ChUd  or 
Children, 

1.  Law  previous  to  18th  July,  1881. 

Whole  to  hu8bani(o)  Bat  any  personal  property  of  wife  held 
exdasive  of  hnaband's  legal  rights,  fell  to  her  own  children 
of  whatever  marriage,(p)  with  representation  as  above  (j); 
and,  failing  children,  to  her  own  next-of-kin.(r)  Order  as 
in  No.  XL 


2.  Law  after  ISth  July,  1881,  where  wife  possessed  of 
separate  personal  estate. 

X  One-third  to  husband.(8) 
One-third  to  surviving  children  of  whatever  marriage,  equally, 

as  legitink{() 
Rest  to  children  equally,  with  representation  of  any  deceased 
child  as  before.(w) 

The  division  in  this  case  being  subject  to  the  same 
rules  of  law  as  in  the  case  of  the  husband's 
estate.    See  No.  L 

yi.  On  Death  of  Wife,  survived  by  Husband  but  no  Child. 
1.  Law  previous  to  18ih  July,  1881. 

Whole  to  husband.(t;)  But  any  personal  estate  held  by  wife, 
exclusive  of  her  husband's  legal  rights,  fell  to  her  own 
next-of-kin.(tc;)  Mode  of  division  same  as  case  of  second 
half  under  No.  II. 

2.  Law  after  18th  July^  1881,  where  wife  possessed  of 
separate  personal  estate. 

One-half  to  husband,  (a;) 

Best  to  wife's  own  next-of-kin.(2/)  Mode  of  division  same  as 
under  No.  IL 


(o)  Bell's  Prill.  §  1580 ;  Ersk.  3, 
9, 21. 

(p)  Bell's  Lect.  pp.J»rrp»: 

(g)  18  Vict.  c.  23,  §  1. 

(r)  §  84 

(<)  44  &  45  Vict.  c.  21,  §  6  ;  also 
§  90  supra. 


(0  Ibid.  §  7. 
(v)  See  §  125. 
Iv)  18  Vict.  c.  23,  §  6. 
{w)  BelPs  Lect.  pp.  797,  798. 
{%)  44  &  45  Vict  a  21,  §  6  ;  also 
§  90  supra. 
(y)IWA§7. 
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Vn.  On  Death  of  Wife,  predeceased  by  Huiahand,  leaving  Child 

or  Children. 

1.  Law  prior  to  l^iJi  July,  1881. 

Whole  to  child  or  children,  of  whatever  marriage,  equally  {z), 
with  representation  in  case  of  deceased  children  (a),  as 
noted  under  No.  I.  regarding  dead's  part 

2.  Law  after  18^  July,  1881. 

One-half  to  surviving  child  or  children  as  legitim  (b). 
Best  to  children(c)  under  conditions  noted  under  No.  L  as 
r^ards  dead's  part 

Vni  On  Death  of  Wife,  predeceased  by  Husband,  without 
Children,  or  a  person  dying  unmarried. 

Whole  to  next-of-kin(c) — divisible  in  manner  noted  as  regards 
second  half  of  estate  under  No.  II. 


ORDER  OF  SUCCESSION  IN  MOVEABLE  ESTATE 

129.  Order  of  Succession.— The  following  statement  will  show 
the  operation  of  the  rules  of  law  within  the  ordinary  limits.  But 
it  nxust  be  kept  in  view  that  unless  legally  excluded,  discharged, 
or  satisfied,  the  widow  has  by  law  herji^  reUctcB,(d)  the  surviving 
children  their  l^itim,(e)  and  the  widower  a  share  corresponding 
in  amount  to  the  jus  relictce  of  his  wife's  estate,(/)  and  that  it  is 
only  what  is  knovni  as  the  *'  dead's  part  "(jr)  which  falls  under 
intestacy.  Further,  the  mother  and  her  relations,  barring  the  two 
exceptions  mentioned  below,  (A)  are  altogether  excluded  from  suc- 
cession in  moveable  estate,  but  children  succeed  to,  and  through 
their  mother.(i) 

I. — (1)  Children;  (2)  grandchildren;  (3)  great-grandchildren; 
and  so  on  until  the  descendants  of  the  intestate  be 
exhausted,  with  representation, — i.e.,  the  issue  collect- 


(2)  BeU'8  Prin.  §§  1591, 1861. 

(a)  18  Vict.  c.  23,  §1. 

(6)  44  &  45  Vict  c  21,  §  7. 

(c)  Erek.  3,  9,  18. 

(d)  §§  91-9a 

(e)  §§  100-113. 


(/)  §  99. 

(g)  §§  114-116. 

(h)  IV.  1. 

(0  Beirs  Prin.  §  1861  ;  Erak.  3, 
8,  9,  and  3,  9,  2.  See  general  rule 
of  law,  §  128. 
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ively  of  each  child,  predeceasing  its  parent,  taking  aa 
equal  share  with  each  of  the  living  cliildren.(A;) 

Failing  Descendants. 

II. — (a)  The  father  of  the  intestate,  if  alive,  takes  one-half,  and, 

Ming  him,  the  mother,  if  alive,  one-third  of  the 

.  free  succession, — i.e.,  the  dead's  part, — ^preferably  to 

the  intestate's  collaterals,  under  sections  3  &  4  of  the 

Moveable  Succession  Act  of  1855.(Q 

(b)  (1)  Brothers-  and  sisters-german ;   (2)  nephews  and 

nieces,  children  of  brothers-  and  sisters-german ;  (3) 
grandnephews  and  nieces,  grandchildren  of  brothers- 
and  sisters-german;  and  so  on  until  the  collateral 
line  flowing  from  brothers-  and  sisters-german  be 
exhausted,  mbh_representation  as  aforesaid  in  the 
case  of  deceased  successors.(m) 

(c)  (1)  Brothers-  and  sisters-consanguinean, — i.e,,  of  the 

same  father  but  not  the  same  mother  with  the  in- 
testate ;  (2)  nephews  and  nieces,  children  of  brothers- 
and  sisters-consanguinean;  (3)  grandnephews  and 
nieces,  grandchildren  of  brothers-  and  sisters-consan- 
guinean ;  and  so  on,  until  the  collateral  line  flowing 
from  brothers-  and  sisters-consanguinean  be  ex- 
hausted^ yntii  representation  as  aforesaid  in  the  case 
of  deceasecT  successors,  (n) 

Failing  collaterals  and  their  descendants. 
III. — ^The  father  of  the  intestate  at  common  law.(o) 

Failing  the  father. 
IV. — (1.)  To  the  extent  of  one-half  only  of  the  ^ee  succession 
under  the  5th  section  of  the  said  Moveable  Succession 
Act,  the  other  half  descending  to  the  intestate's  next- 
of-kin  of  the  fuU  blood  '-—(1)  Brothers-  and  sisters- 
uterine, — i.e,,  of  the  same  mother  but  not  the  same 
father  with  the  intestate;  (2)  nephews  and  nieces, 
children  of  brothers-  and  sisters-uterine ;  (3)  grand- 
nephews  and  nieces,  grandchildren  of  brothers-  and 


(k)  §§  84,  125. 

(0§74. 

(m)  §§  19,  33,  63,  72, 126. 


(n)  §§  86,  125. 
(o)  §§  23,  33,  53. 
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sisters-uterine;  and  so  on  nntil  the  collateral  line 
flowing  from  brothers*  and  sisters-uterine  be 
exhausted,  with  representation  as  aforesaid  in  the 
case  of  deceased  8uccessors.(2)) 

(2.)  (1)  Uncles-  and  aunts-gennan,  brothers  and  sisters  of 
the  father;  (2)  children  of  uncles  and  aunts,  or 
cousins-german ;  (3)  grandchildren  of  uncles-  and 
aunts-german,  and  so  on  until  the  line  flowing  from 
the  father's  collateral  german  relations  be  exhausted, 
but  w^&gg^representation  of  deceased  successors.(9) 

(3.)  (1)  Uncles-  and  aunts-consanguinean,  brothers  and 
sisters  of  the  father ;  (2)  children  of  uncles  and  aunts, 
or  cousins-consanguinean ;  (3)  grandchildren  of 
uncles-  and  aunts-consanguinean,  and  so  on  until  the 
line  flowing  from  the  father's  collateral  consan- 
guinean  relations  be  exhausted,  but  wi^out  represent- 
ation of  deceased  successor.(r) 

Whom  failing. 
V. — ^The  grandfather  of  the  intestate.(«) 

Wham  failing. 
YI. — (1.)  (I)  Greatuncles  and  aunts,  brothers-  and  sisters- 
german  of  the  grandfather ;  (2)  children  of  great- 
uncles-  and  aunts-german ;  (3)  grandchildren  of 
greatuncles-  and  aunts-german,  and  so  on  until  the 
line  flowing  from  the  grandfather's  collateral  german 
relations  be  exhausted,  but  without  representation  of 
deceased  successors.  (Q 
(2.)  (1)  Greatuncles  and  aunts,  brothers-  and  sisters-con- 
sanguinean  of  the  grandfather;  (2)  children  of 
greatuncles-  and  aunts-consanguinean ;  (3)  grand- 
children of  greatuncles-  and  aunts-consanguinean, 
and  so  on  untU  the  line  flowing  from  the  grand- 
father's collateral  consanguinean  relations  be  ex- 
hausted, but  without  representation  of  deceased 
successor.(u)     ^~ 

Whom  failing. 
VII. — The  great-grandfather  of  the  intestate.(t;) 


(P)  §§  74, 87, 126. 
(5)  §§19,  33,  53,  72. 
(r    §§19,33,38,53,72. 


(«)  See  Note  (r). 
(t)  Ibid, 
(u)  Ibid, 
(v)  Ibid. 
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Whom  failing, 

YIII. — ^The  great-grandfather's  collaterals  succeed  in  the  same  order 
as  stated  above  in  No.  YI;  and  failing  them,  the 
great-great-grandfather,  and  after  him  his  collaterals 
in  the  same  order^  and  so  on  upwards,  as  far  as 
propinquity  can  be  traced. 
Failing  heirs  connected  by  blood  with  the  intestate 
the  Crown  takes  the  whole  succession  as  uUimus 
hcBre8,{vi) 

{w)  See  Note  (r) ;  also  §§  66, 66. 
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136    130.— TABLE  SHEWING  MODE  IN  WHICH  PEBSONAL  ESTATE  IS 

ENGLISH  AND 


(1.) 


If  btestato  die  ImtIhc 


(2.) 


Wife  and  child  or  child- 

TOIL 


Wife,  children,  and  issae 
of  piedeoeasing  children. 


(3.) 


Wife  and  grandchildren. 


(4.)    Wife  and  his  children  bj 
two  or  more  marriages. 


(6.) 


H«xt-ar-Iln< 


/.  According  to  Lato  o/England. 


Wife  and  children  by  her 
last  and  f  onner  maniaga 


L  Ensband  Dying  Snrnved 

One-third  to  wife. 

Best  to  child  or  children,  except  such 
child  or  children,  not  heir-at-law, 
who  had  estate  bj  settlement  of 
intestate  or  were  advanced  by  him 
in  his  lifetime  equal  to  other  shaiee, 
g  222,  224,213-218. 


One-third  to  wife. 

Best  to  children  and  grandchildren, 
the  former  taking  per  capUa  and 
the  latter  per  stirpes^  §§222,  224, 
213-21& 


One-half  to  wifa 

Best  to  grandchildren  equally,  ^222, 
224,  213-218. 


One-half  to  wife. 

Best  to  children  equally,  §§222,  224, 
213-218. 


One-half  to  wife. 

Best   to   intestate's   children  equally, 
§§222,224,213-218. 
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SCOTTISH  LAW. 


^ 


BapmentKttvM  take  as  fidlowi : — 


//..  According  to  Law  of  Scotland. 


by  Wi&  and  Children. 

One-ifaiird  to  wife,  sjijus  reHctce^  §§  91-93. 
One-third  to  husband's  child  or  children,  as  legUim,  §§  100-106. 
Besty  being  dead's  part,  to  husband's  diild  or  children,  as  next-of- 
kin,  S84,  88,  114-116,  125,  126. 
The  ju8  reUctcB  may  be  barred,  but  not  defeated,  §g  94-98. 
Zegitim  may  be  barred,  but  not  defeated,  §§  101,  107-110. 
Advances  by  father  to  children,  how  accounted,  §  111.  '^ 
Heir-at-law  excluded  from  division,  nnless  he  collates  heritage, 
S 120-123. 


One-third  to  wife,  9BJU8  relieta,  ^  91-93. 

One-ihird  to  husband's  surviving  children,  as  legitime  §§  100-106. 

Best,  being  dead's  part,   to  children  and  grandchildren,  the  for- 
mer taking  per  capita  and  the  latter  per  stirpes,  §§  84,  114-116, 
125,  126. 
(Read  notes  under  No.  1  as  to  jus  reUctas,  legiUm,  &c). 


One-half  to  wife,  bbjus  reUcta,  §§91-93. 

Best,  being  dead's  part,  to  grandchildren  equaUy,  as  next-of-ldn, 
S  88,  114-116. 
Granddiiildren    take    as   next-of-kin^   not    by    representation. 

Turner,  27th  November,  1869]^ 
(Bead  notes  under  No.  1  as  ix>ju8  reUctoe,  heir-at-law,  &c.) 


One-third  to  wife,  asju^  relictos,  ^91-93. 
One-third  to  children  equally,  as  legitim,  ^  100-106. 
Best,  being  dead's  part,  to  children  equally,  as  next-of-kin,  §§  84, 
114-116,  126. 

(Bead  notes  under  No.  1  as  to  jus  reUcta^  heir-ai-Iaw,  advances 
to  children,  &c.) 


One-third  to  wife,  Bsjus  rdieta,  %  91-93. 
One-third  to  husband's  children  equally,  as  legiiim,  §§100-106. 
Best,  being  dead's  part^  to  them  as  nextof-kin,  ^  84, 88, 114-116, 126. 
(Bead  notes  under  No.  1.) 


0.) 


(2-) 


(3.) 


(4-) 


(6.) 
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.ENGLISH  and: 


(6.) 


(7.) 


(8.) 


(9-) 


(10.) 


(11.) 


If  mtettato  die  ImtIhc 


Wife  only. 


Ghfldreii, 


Children  and  iflsue  of  pre- 
deceased children. 


Grandchildren. 


Children  hj  two  or  more 
marriages  by  him. 


Children  by  wife's  last  and 
a  former  marriage. 


H6acfe-of->Kln  ( 


/.  Aecardinff  to  Law  of  England. 


n.  EQibaad  Dying  Sumved 

One-half  to  wife. 

Best  to  neztof-kin  in  equal  degree  to 

intestate  or  their  legal  representa- 

tiTes,  §§  222,  213,  230. 


m.  EoibaiLd  Dying  Predeceased 

Equally,  §§224,  213-218. 


Whole  to  children  per  eapUa^  and  to 
issue  of  deceased  children  per  ttirpes 
g  224,  213-218. 


EquaUy,^  224,  213-218. 


Equally,  §§224,  213-218. 


Whole  to  children  of  intestate's  marri- 
age, in  equal  shares,  g  224,  213-218. 
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SOOmSH  LAW. 


Bapnw&tattfii  take  as  foUovB: 


//.  According  to  Law  ofSeoihnd, 


by  Wife  without  diildren. 

On^half  to  wife  9AJU9  reUckB,  ^  91,  94,  98. 
Best  to  husband's  nezlrof-kin,  §§  Si,  125. 


A    — 


by  Wife  leaving  Children. 

One-half  to  husband's  children  aa  legiUm,  §§  100-106. 
Rest  to  them  as  neztof-kin,  §§  84,  88,  114-116,  125,  126. 
(Head  notes  under  No.  1  as  to  heir-at-law,  &c.) 


One  half  to  children  as  legiiim,  g  100-106. 

Best  to  children  and  issue  of  those  deceased  j  the  former  taking  per 
capita  and  the  latter  ;7er  stirpes,  §§  84,  114-116,  125,  126. 
(Bead  notes  under  No.  1  as  to  £^tfi»,  heir-at-law,  dux) 

Equally,  §§126,  126.    -  .,  .    .         , 


One-half  to  children  of  whatever  marriage  in  equal  shares,  as  kgitim, 

§§  100-106. 
Best,  being  dead's  part,  to  them  equally  as  next-of-kin,  §§  84, 125, 126. 
(Read  notes  under  No,  1  as  to  legilim,  heir-at-law,  &o^) 


One-half  to  husband's  children  as  legitim,  §§  100-106. 
The  rest,  being  dead's  part,  to  them  as  nextof-kin,  §§  84,  88,  114- 
116, 125,  126. 

(Bead  notes  under  No.  1  as  to  legitim,  heir-at-law,  &a) 


(6.) 


(7.) 


(8.) 


(9.) 

^  • 

(10.) 


(11.) 
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ENGLISH  Ain> 


U  mtttrtate  dla  iMTlag 


(12.) 


(13.) 


(14.) 


(16.) 


(16.) 


(17.) 


Father  only. 


Mother  only. 


Father  and  mother. 


Father,  mother,  and  bro- 
thers or  sisters. 


Father,  and  brothers   or 
sisters. 


Mother,  and  brothers  or 
sisters. 


(18.)  Father,  motiier,  brothers 
or  sisters,  and  children  of 
predeceased  brothers  or 
sisters. 


(19.)  Father,  brothers,  or  sisters, 
and  children  of  prede- 
cessedbrothers  or  sisters. 


(20.)  Mother,brothers,  or  sisters, 
and  children  of  prede- 
ceased brothers  or  sis- 
ters. 


Nezt-of-nn  or 


/•  According  to  Law  of  England. 


lY.  Eiuband  Dying  Predeceased  by 
Whole  to  father,  §  225. 

Whole  to  mother,  §  226. 

Whole  to  father,  ^  225,  226; 

Whole  to  father,  ^  225,  226. 

Whole  to  father,  §§  225,  226. 

Whole  to  them  equally,  §  226. 

Whole  to  father,  ^225,  226. 

Whole  to  father,  ^225,  226. 


Whole  to  mother  and  brothers  and 
sisters  per  capita^  and  to  children  per 
«^rpe«^  ^226,  214-216. 
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141 


BepreBentatlves  take  as  followv: 


//.  According  to  Law  of  Scotland, 


Wile  wifhont  Iflsae ;  or  a  Man  Dying  Unmarried. 

On^half  to  father  under  Intestacy  Act^  1855,  ^74^  128. 
Rest  to  him  at  common  law,  ^  74,  128.  i^"v    i     -   • .    ' . .. 

OneAkd  to  mother  under  Intestacy  Act,  1856,  §  88.     /  f  /  ?  ^''  ' 
Rest  to  dyeaBod's  noTt  of  Jriin  §6  84,  88,  114-116,  125. 


One-half  to  father  under  Intestacy  Act,  1855,  ^  74,  128. 
Best  to  him  at  common  lav,  §§  74,  128. 


Qnfr^half  to  father  under  Intestacy  Act,  1855,  p  74,  128. 
Rest  to  brothers  or  sisters  equally  as  next-of-kin,  ^  88,  125. 


Biyiaion  same  as  in  No.  15. 

Gofiiliud^o  mother  under  Jnteataoy  Act,  1855.  S  88. 

Rest  to  brothers  or  sisters  equally  as  nextrof-km]!^  84,  88, 125. 


One-half  to  father  under  Intestacy  Act,  1855,  ^  74,  128. 
Rest  to  brothers  or  sisters  and  children  of  those  deceased;  the  former 
taking  per  capita  and  the  latter  per  stirpes,  §§  88,  125. 


Division  same  as  in  No.  18. 


One-third  to  mother  under  Intestacy  Act,  1855,  §§88,  128. 
Rest  to  brothers  or  sisters  and  children  of  those  deceased ;  the  former 
taking  per  capita  and  the  latter  ^?er  Hirpes,  §  125. 


(12.) 
(13.) 
(U.) 
(15.) 
(16.) 

(17.) 
(18.) 

(19.) 
(2a) 


Digitized  by  LjOOQIC 


142  TABLE  SHEWING  UODS  IN  WHICH  PERSONAL  ESTATE  IS 

.  ENGLISH  AND 


(21.) 


(22.) 


(23.) 


(24.) 


(25.) 


(26.) 


(27.) 


<?8.) 


If  nitastate  die  ImtIhc 


Father,mother,andchildren 
of  predeceased  brothers 
or  sisters. 

Father,  and  children  of 
predeceased  brothers  or 
sisters. 

Mother,  and  children  of 
predeceased  brothers  or 
sisters. 


Father,  mother,  children, 
and  grandchildren  of 
predeceased  brothers  or 
sisters. 


Father,children,  andgrand- 
children  of  predeceased 
brothers  or  sisters. 


Mother,children,andgrand- 
children  of  predeceased 
brothers  or  sisters. 


Brothers  or  sisters  onlj. 


Brothers  and  sisters  and 
nephews  or  nieces,  child- 
ren of  predeceased  bro- 
thers or  sisters. 


IV.  Husband  Dying  Predeceased  by  Wife 
Whole  to  father,  ^225,  226. 

Whole  to  father,  §  225. 


One  share  to  mother  corresponding  with 
number  of  deceased  brothers  or  sisters. 

Best  to  children  per  capita  {Stanley  v. 
Stanley,  1  Atk.  455),  §§  226, 213-216. 


N«3ct-off-S!a  or 


7.  According  to  Law  of  England, 


Whole  to  father,  §  225. 


Whole  to  father,  §225. 


Whole  tomother  and  children;  thechildren 
taking  the  shares  which  their  respective 
parents  and  grand-parents  would  have 
taken  if  alive,  ^  226,  213-216,  221. 


Whole  to  them  equally,  §§226,  213-215. 


Whole  to  brothers  and  sisters  jE>6r  capita^ 
and  chUdren  per  stirpes,  ^226,  213- 
216. 
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600TTXSH  LAW. 


BepriMntatiTM  take  as  followi :~ 


//•  According  to. Law  of  Scotland, 


without  Iisiia ;  or  a  Kan  Dying  TTnmamed— eon^inu^dl 

One-half  to  lather  under  Intestacy  Act,  1855,  ^  74,  88,  128.  1(21.) 

Rest  to  children  equally,  §  128.  ktr  (•«-   • '-« 


Division  same  as  in  No.  21.  (22.) 


One-third  to  mother  under  Intestacy  Act^  1855,  §  88.  (23  ) 

Rest  to  children  equaUy,  g  126,  128. 


One-half  to  father  under  Intestacy  Act,  1865,  §§  74,  88,  128.  (24.) 

Best  to  cliildren  and  grandchildren ;  the  former  taking  per  capita 
and  the  latter  per  stirpes^  §§  84,  125. 


Division  same  as  in  No.  24. 


(25.) 


One  third  to  mother  under  Intestacy  Act,  1865,  ^  88,  128.  (26.) 

Rest  to  children  per  capita,  and  grandchildren  per  stirpes,  ^  1 25,  1 28. 


Equally,  §128.   ,,.  t .      ;;  (27.) 

Whole  to  brothers  or  sisters  per  capita,  and  children  j5«r  stirpes,  §  1 25.    (28.) 
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If  IMartat*  dl»  laavliMr 


(29.) 


(30.) 


(31.) 


(32.) 


(33.) 


(34.) 


(35.) 


Brothers  or  sisters,  and 
grand-  nephews  or  nieces, 
children  of  predeceased 
brothers'  or  sisters'  de- 
ceased children. 

Brothers  or  sisters,  ne- 
phews or  nieces,  and 
grand-  nephews  or  nieces 
children  of  predeceased 
brothers  or  sisters  and 
of  their  deceased  issue. 

Nephew  or  nieces,  children 
of  predeceased  brothers 
or  sisters* 


Grand-  nephews  or  nieces, 
children  of  predeceased 
brothers  or  sisters,  de- 
ceased children. 


Nephews  or  nieces,  and 
grand-nephews  or  nieces, 
children  of  predeceased 
brothers  or  sisters,  and 
of  their  deceased  issue. 

Brothers-  or  sisters-ger- 
man,  and  brothers-  or 
sisters-consanguinean. 

Brothers-  or  sisters-con- 
Banguinean,and  brothers- 
or  sisters-uterine. 


N6Kt-4if-Elii  or 


/.  Aeearding  to  Law  of  England, 


17.  Husband  Dying  Predeceased  by 

Whole  to  brothers  or  sisters  equally, 
^226,  213-216,  221. 


Whole  to  brothers  or  sisters  per  capita, 
and  nephews  or  nieces  per  edrpea, 
^226,213-216. 


Equally  if  no  grandfather  or  undes  or 
aunts,  ^  226,  230,  213-215. 


Equally  if  no  grandDstther  or  undes  or 
aunts,  ^  226,  230,  213-215. 


Whole  to  nephews  or  nieces,  jmt  eapUa, 
§§226,230,213-216. 


EquaUy,  ^226,  230,  213-216. 


Equally  (see  Jessopp  v.  WateoHj  1  M.  <fe 
K  §  655 :  also  §§  214,  215,  226,  230. 
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B^PTCMatatlTW  take  as  f oUowi  :— 


//.  According  to  Law  of  Scotland, 


Wife  without  Issue ;  or  a  Kan  Dying  Unmarried— ccm^i^vtec^. 

Whole  to  brothers  or  sisters  p&r  capita^  and  chUdren  per  stirpes  in    (29.) 
the  place  of  their  deceased  grand- parents^  ^  125,  128. 


Whole  to  brothers  or  adsters  per  capita^  to  nephews  or  nieoes  per  stirpes^    ^30. ) 
and  to  grand-  nephews  or  nieces  per  stirpes^  as  in  the  place  of  their 
grand-parents,  ^  125, 128. 


Equally,  §§126,  128.     |av  c^  ■  a    i     -^    ^'     '       ^- ■  '    ,''(31.) 

Equally,  g  125, 128.  _-^.  1(32.) 


Whole  to  nephews  or  nieces,  per  capita,  and  to  grand-  nephews  or    (33.) 
nieces,  per  stirpesy  ^  125,  128. 


Whole  to  brothers-  or  sisters-german  equally,  §§84-86, 125.   .  (34.) 

Whole  to  brothers-  or  sbters-consangainean  equally,  §§86,  87,  125.       (35.) 
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)pBfothera-    or    Bisters-con* 
sangninean,  and  uncle9 
and  aunts. 


(37.) 


(38.) 


(39.) 


(40.) 


(41.) 


(42.) 


(43.) 


If  Intestate  die  iMkTlnc 


Brothers-  or  sisters-  uterine 
and  uncles  or  aunts. 


Father  and  brothenh  or 
sisters-  consanguinean 
and  uterine. 


Mother  and  brothers  or 
sisters-  consanguinean 
and  uterine. 


Father,  mother,  and  uncles 
or  aunts. 


Fatherand  uncles  and  aunts. 


Mother   and  uncles    and 
aunta 


Mother,  nndes  or  aunts, 
and  cousins  -  german, 
children  of  predeceased 
uncles  or  aunts. 


7.  Accordmg  to  Law  of  England, 


TSr.  Husband  Dying  Predeceased  by 

Whole   to  brothers-  or  sisters-consan- 
guinean  equally,  ^  226,  213-215. 


Whole  to  brothers-  or  sisters-uterine, 
S  226,  213-216. 


Whole  to  father,  ^  225^  21 4,  215. 


Whole  to  mother  and  to  brothers-  or 
SLBtors-consanguinean  and  uterine 
equally,  ^226,  213-215. 


Whole  to  father,  §§225,  226,  213-215. 


Whole  to  father,  §  225. 


Whole  to  Brother,  §  226. 


Whole  to  mother,  §  226. 
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StflirewalattvM  take  as  f oUowi  :— 


//.  According  to  Law  qfScotlcmd, 


Wift  wifhont  Issae ;  or  a  Kan  Dying  VinnBinei^contimiecL 
Stole  to  brothera-  or  aisiers-coiunnguiiiean  equally,  §g  86,  128. 


^  t 


One-half  to  brothers-  or  sisters-uterine  equally,  §§  87,  128.  ^  ^  C .  -^  ' 
Best  to  uncles  or  aunts  equally,  §  128.  I 


One-half  to  father  under  Intestacy  Act,  1855,  §  74. 

Best  to  brothers-  or  sisters-consanguigean  equally,  ^8^  87. 


One-third  to  mother  under  Intestacy  Act,  1855,  ^  74,  88. 

Best  to  brothers-  or  sisters-consanguinean  equally,  g  86,  87,  128. 


Whole  to  fiither  alb  common  law,  §  128. 


Whole  to  father  at  common  lav,  §  128. 


One-third  to  mother  under  Intestacy  Act^  1855,  §§  74,  88. 
Best  to  uncles  and  aunts  equally,  §  128. 


One-third  to  mother  under  Intestacy  Act,  1855,  §§  74,  88. 
Best  to  uncles  or  aunts  equally,  §  128. 


(36.) 


(37.) 


(38.) 


(39.) 


(40.) 


(41.) 


(42.) 


(43.) 
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If  iBtaitoto  die  ImtIbk 


(44.) 

(46.; 

I     (*6.) 

(47.; 

/  (48.; 

(49.; 
(60.; 

(51.) 

I  (52.; 
I  («3.; 

(64.; 


Father    and    consms-ger- 


Mother  and  coufdns-ger- 
man. 

Great-  nephews  and  nieces 
and  cousins-german. 

Brothers'  grandchildren, 
and  brothers-  or  sisters- 
consangoinean* 

Cousins-german  and  child- 
ren of  predeceased 
cousins-german. 

Uncles  or  aunts,  and 
children  of  great-undes 
or  aunts. 

Great-  uncles'  or  aunts' 
children,  and  children 
of  cousins-german. 

Grandfather  and  uncles  or 
aunts. 

Grandfather,  and  uncles-  or 
aunts-consanguinean. 

Grandfather,  grandmother, 
andgreat-unclesoraunts. 


Grandfather,  grandmother 
and  mother. 


Next-of-Kln  or 


/.  According  to  Law  o/JSngkmd. 


lY.  Husband  Dying  Predeceased  by 
Whole  to  father,  §  225. 

Whole  to  mother,  §  226, 

Equally,  §226. 

Whole  to  brothers-    or  sisters-consan- 
guinean  equally,  §§  226,  214 


Whole  to  cousins-german  equally,  §§  226, 
213-216. 


Whole  to  uncles  or  aunts  equally,  ^  226, 
213-216. 


Equally,  g  226,  213-216. 


Whole  to  grandfather,  §  227. 


Whole  to  grand&ther,  §  227. 


Equally  to  grand&ther  and  grandmother 
(see  Woodroff  v.  Wickworth,  Prox. 
Uhano.  §527). 

Whole  to  mother,  §  226. 
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B«iireMiifcattvM  take  m  f oUowi  : — 


//•  According  to  Law  0/ Scotland, 


Wife  without  Iflflue ;  or  a  Kan  Dying  Unmarried — eontimied. 
Whole  to  father  at  common  law,  ^  128,  129. 

One  thiid  to  mother  under  Intestacy  Act,  1855,  §§  74,  88. 
Best  to  couainfl-german  equally,  ^128,  129.  .a^     &'  r--'  f      •' 

Whole  to  great-  nephews  or  nieces  equally,  §§  128,  129« 
Whole  to  brothers'  grandchildren  equally,  ^  128,  86,  129» 

Whole  to  oousins^german  equally,  ^  128,  129. 


Whole  to  uncles  or  aunts  equally,  §§  128,  129. 


.•,/«  Li 


Whole  to  children  of  cousins-german  equally,  ^  128,  129* 


;.  --, 


'-.-    -.  ."> 


Whole  to  uncles  or  aunts  equally,  ^  128,  129. 

Whole  to  uncles-  or  aunts-consangqinean  equally,  §§  128, 129. 

Whole  to  grandfather,  §§  128,  129.    a       •■■        «     :<  ' 


One-third  to  mother  nnder  Intestacy  Act,  1856,  §  88. 
Best  to  gnmd&ther,  g  128,  129. 


(44.) 
(45.) 
(46.) 
(47.) 

(48.) 

(49.) 

(60.) 

(61.) 
(63.) 
(63.) 

(54.) 


Digitized  by  LjOOQIC 


160  TABLE  SHSWINQ  MODK  IN  WHICH  FSBSQNAL.  ESTATE  IS 

.ENaUSH  AKB 


If  IntMtate  dto  iMkTlxiff 


(55.)    Great  -  grandfather      and 
at-  uncle's  or  aunt's 


If.   ri '  ■"' 


^'«K 


it..  :•  .  fi'^ 


(56.) 


(57.) 


Great-grand£ather|  greatr 
grandmother,  and  bro« 
tiler's  or  sister's  illegiti- 
mate children. 

Father's  faj^er  and  mo- 
ther's mother, 


(68.) 


Husband  and  children  of 
marriage.  * 


(69.) 


Husband,  children  of  mar- 
riage, and  issue  of  de- 
ceased children. 


V«zt-tf-Etai  or 


/•  According  to  Law  qf  England, 


17.  Husband  Dying  Predeceased  by 
Whole  to  great-grandfather,  §228. 


Equally  to  great-grandfather  and  great- 
grandmother,  §  228. 


Equally  (see  Metney   r.  PeUy^  Prox. 
Ghana  §  593),  also  §§227,  215. 


V.  Wife  Dying  Surnved 


Whole  to  husband,  §  223. 


Whole  to  husband,  %  2123. 
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take  M  foUowB : — 


//•  Aecording  to  Zaw  qf  Scotland. 


Wife  wifhoatlme;  or  Kan  Dying  Trnmairied-—con^t<^ 
Whole  to  children  eqnalty,  §§  128,  129. 

Whole  to  great-grandfather,  ^  128;  129. 


Whole  to  fathei'p  father,  §§  88,  128, 129. 


(55.) 
(56.) 

(67.) 


by  Hnsband  and  Children. 

1.  Where  wife  died  pre- 
Tioufl  to  18th  July,  1881. 


Whole  to  husband,  except- 
ing paraphemaJia  and 
p^culium,  §§114,  117, 
119. 


c^, 


.1- 


.  Where  wife  died  subsequent  to  18th 
July  1881,  possessed  of  separate 
personal  estate,  (a) 


Whole  to  husband,  except- 
ing paraphernalia  ajid 
peculium,  §§  114,  117, 
119. 


One-third  to  husband>  g  90,  99. 
One-third  to  children  as  legUvnif  §  113. 
fiest,  being  dead's  part,  to  chil<^n  as 

nex1rof-kin,§114.  ^ 

(Bead  notes  under  No.  1,  these  being 
now  applicable  to  a  wife's  estate.) 


(58.) 


One-third  to  husband,  ^  90,  99. 

One-third  to  surviving  children,.,  as 
legitim,  §113. 

Best,  being  dead's  part,  to  surviving 
children  j^^r  capita^  and  tissue  of  de- 
ceased children  per  stirpes^  ^^4, 
114-116,  126,  126. 

(Read  notes  under  No.  1  as  to  husband's 
rights,  children's  legUim,  and  heir-at- 
law.) 

(a)  Read  §§78, 90. 


(59.) 
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U  mteitate  die  leaYlng 


(60.) 
(61.) 


KoBband  and  grandcUld- 
ren. 

Husband  and  children  by 
ihe  wife's  last  and  a  for- 
mer marriage. 


Hflcct-of-Xin  or 


/.  According  to  Law  o/JSnglandL 


V.  Wife  Dying  Sniriyed 


Whole  to  husband,  §  223. 


Whole  to  husband,  §  223. 


(62.) 


(63.) 


(64.) 


Husband. 


Children. 


Children  and  issue  of  pre- 
deceased children. 


YI.  Wi&  Dying  Survived  by 
Whole  to  husband,  §  223. 


Vn.  Wife  Dying  Predeceased  by 


Whole  to  children  equally,  ^  224|  213, 
214. 

Whole  to  children  per  capita,  and  issue 
of  deceased  children  per  stirpes^ 
^224,  213-216. 
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BaixrMMiitatlTM  take  m  follow!  :— 


II.  According  to  Law  of  Scotland. 


by  Husband  and  Children 

1.  Where  wife  died  pre- 
vioua  to  18th  July,  1881. 


Whole  to  husband,  ^128, 
129.    See  also  No.  58. 

Whole  to  hnsband,  ^  128, 
129.     See  also  No.  58. 


Hnsband  withont  Children, 

Whole  to  husband,  §§  128, 
129,    See  also  Na  58. 


Ehsband  leaving  Children. 

1.  Where  wife  died  pre- 
vious to  18th  July,  1881. 


Whole  to  children  equaUj, 
§§88,  128. 

Whole  to  children  per 
capita^  and  issue  of  de- 
cc^med  children  per 
9tirpe8j  g*88,  125. 


— continued. 

2.  Where  wife  died  subsequent  to  18th 
July,  1881,  possessed  of  separate 
personal  estate,  (a) 


One-half  to  husband,  ^  90,  99. 
Best  to  grandchildren  equally,  §  114. 

One-third  to  husband,  §§  90,  99. 
One-third   to  wife's  children  of  both 

marriages,  as  legitim^  §  113. 
Best,  being  dead's  part,  to  these  child* 

ren  equally,  §  88. 
.(Bead  notes  under  No.    1   as  to  ex- 
clusion of  legal  rights.) 


One-half  to  husband. 
Best  to  wife's  next-of-kin. 


2.  Where  wife  died  subsequent  to  18th 
July,  1881,  possessed  of  separate 
personal  estate,  (a) 


(60.) 


(61.) 


(62.) 


One-half  to  children  as  legitim,  §  113. 
Best  to  them  as  nextof-lon,  ^  88,  128. 

One-ha]f  to  children  as  Ugitim,  §  113. 

Best,  being  dead's  part^  to  children  per 
capita^  and  issue  of  deceased  children 
per9tirpea,^Ui-lie,l2S. 

(a)  Read  §§78,  00. 


(63.) 


(64.) 
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If  inteitate  die  leaTl&fi: 


(66.) 


(66.) 


Child^ren  of  husband's  last 
and  a  former  maxriage. 


Children  by  two  or  more 
marriages  of  wife:. 


(67.) 


Nezt-of-EIin. 


Nazt-oMOnor 


/.  According  to  Law  ofJSngland, 


TIL   Wife  Dying  Predeceftaed  hj 


Whole    to    wife'^    children  .  equally, 
S  224,  213-215. 


All  equally,^  224,  213,  214. 


yni.  Wife  Dying  Predeceased 

See  order  of  succession  bdow,  §§230, 
213-215. 
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//.  According  to  Law  of  Scotland, 


Sutband  leavmg  Children. 

1.   Where  wife  died  pre- 
vious to  18th  July,  1881. 


Whole  to  wife's  children 
equaUj,^88,  128. 


AU  equally,  ^  88,  128. 


2.  Where  wife  died  subsequent  to  18th 
July,  1881,  possessed  of  separate 
personal  estate,  (a) 


One-half  to  wife's  children  as  legitim, 

§113. 
Eesti   being  dead's  part,   to   them  as 

next^f-kin,§§88,  128. 

One-half  to  whole  children  equally  as 

legUim,  §113. 
Best,   being  dead's  part^  to  them  as 

next-of-kin,  ^  88,  128. 


(65.) 


(66.) 


by  Husband  without  Children ;  or,  a  Woman  dying  unmarried. 

The  estates  of  widows  and  nnmairied  women  not  beincr  affected  hv  the 


(67.) 
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STEPS  TO  BE  TAKEN  ON  OCCURRENCE  OF  A  DEATH. 

131.  First  thing  to  be  done  after  Death.— Where  the  move- 
able estate  left  by  the  deceased  is  considerable,  or  where  any  of  the 
next-of-kin  is  absent,  it  is  advisable  to  have  the  repositories  sealed 
immediately  on  the  occurrence  of  death.  This  act  is  properly 
performed  by  a  notary  public,  clergyman,  magistrate,  or  medical 
attendant,  but  any  respectable  person  present  not  directly  inter- 
ested in  the  succession  may  perform  it.  Where  persons  are  in  a 
dying  state  in  lodging  houses  or  inns,  the  duty  of  sealing  devolves 
on  the  master  or  mistress  of  the  house,  who  should  deliver  the 
keys  of  the  sealed  repositories  to  the  Sheriff,  (a)  By  an  old  Act  of 
Sederunt,(&)  a  presumptive  vitious  intromission  is  established, 
against  persons  having  charge  of  the  dying  whose  heirs  happen  to 
be  minors,  if  they  do  not  seal  or  lock  the  repositories  of  such 
persons  as  soon  as  they  become  insensible.(c) 

132.  Sheriff  may  be  asked  to  have  Repositories  Sealed.— 

Where  the  intestate  has  no  near  relative  to  look  after  his  affairs, 
and  these  are  under  the  charge  of  servants,  or  where  the  next- 
of-kin  feel  uncertain  whether  there  will  be  a  sufficiency  of 
assets  to  meet  the  debts,  or  where  a  creditor  of  the  intestate 
desires  to  be  appointed  executor-dative,  a  petition  may  be  presented 
to  the  Sheriff  at  the  instance  of  any  person  having  interest,  for  an 
order  to  seal  the  repositories  and  to  take  possession  of  the  estate 
until  an  executor  shall  be  appointed. 

133.  Snggestive  Form  of  Petition.— Each  petition  will 
depend  upon  its  own  particular  circumstances,  but  the  following 
may  serve  as  an  example : — 

TTnto  the  Honourable  the  Sheriff  of  the  Lothians,  the  petition 
of  A.  B.,  grocer,  of  No.  Hanover  Street,  Edinburgh, 
nephew  and  one  of  the  next-of-kin  [or  a  creditor  or 
otherwise],  of  the  late  0.  D.,  painter,  who  resided  at 
No.  George  Street,  Edinbm-gh. 
Humbly  sheweth, 

That  the  said  C.  D.  died  within  the  dwelling 
No.       George  Street,  aforesaid,  on  the        day  of 

(a)  Erak.  3,  9,  49-56.  I      (c)  See  §  134. 

(6)  A.  of  S.  23rd  Feb.  1692.  | 
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.  That  the  petitioner  is  one  of  the  nextK)f-kih  [or 
a  creditor,  or  otherwise},  of  the  said  deceased,  and  [here  state  the 
necessity  for  the  application]. 

May  it  therefore  please  your  Lordship  to  appoint  some  proper 
person  or  persons  to  seal  the  repositories  of  the  said  deceased 
C.  D.,  with  the  seal  of  Court,  and  after  the  deceased  shall 
have  been  interred,  to  remove  the  seals  and  to  make  and 
lodge  in  Court  an  inventory  of  the  documents  of  value  and 
whole  property  of  every  description  which  belonged  to  the 
deceased. 

According  to  justice,  <bc. 

134«  Vitious  Intromitters  with  Intestate's  Estate ;  their 
Liability. — No  person  is  entitled  to  intromit  or  interfere  with  the 
moveable  estate  of  an  intestate,  without  a  proper  title  from  the 
Clonrt,  and  any  person  acting  otherwise  fixes  on  himself  .the 
character  of  a  vitious  intromitter,  and  so  renders  himself  liable  to 
those  interested  in  the  estate(c2)  for  the  whole  of  the  deceased's 
debta(6)  The  assumption  of  tiie  character  is  tested  in  this  way ; 
whether  the  acts  done  were  referable  to  kindness  and  charity  only, 
or  were  such  as  none  but  a  rightful  executor  had  power  to  do. 

In  illustration  of  the  operation  of  this  rule  of  law  we  i^hall 
notice : — 

I.  Cases  where  ike  liability  is  incurred, — ^The  liability  is  in- 
curred by  receiving  money  and  paying  debts  without  having  given 
up  an  inventory  of  the  estate  and  obtaining  confirmation,  not  on 
the  ground  of  fraud,  but  in  consequence  of  **  possession  being 
taken  contrary  to  the  due  order  of  law.(/)"  A  decree-dative  with* 
out  confirmation  is  not  enough,(^)  excepting  (1)  where  the  next- 
of-kin,  or  executor,  is  in  possession ;  (2)  where  the  debtor  is  willing 
to  pay  without  confirmation,  or  has  signed  a  bond  of  corroboration, 
or  (3)  where  the  thing,  or  debt,  has  been  specially  conveyed  hy  the 
deceased.(&)  This  liability  is  not  confined  to  strangers  intromittiug 
with  moveable  estate  of  the  deceased,  but  extends  to  the  heir  or 
executors  who  uplift  funds,  or  take  possession  without  giving  up 
an  inventory,(i)  also  to  executors  confirmed,  who  intromit  with 
more'  than  is  given  up  in  the  inventory  confirmed.(  j)    It  is  inferred 


(d)  Enk.  3,  9,  49 ;  BeU's  Prm.  § 
1921 ;  M'Laren,  §  2268. 

(e)  Simpson,  1854,  17  D.  33* 

(/)  Forbes,  12th  June,  1823,  2  Sh. 
395. 


(g)  Cunningham,  1827,  5  Sh.  315. 
(h)  Enk*  3,  9,  30. 
(i)  Davidson,  13th  Dec.  1867,  6 
M.  151. 

( j)  Enk.  3,  9,  49. 
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by  interference  with  the  deeds  or  docaments  of  the  deceased, 
except  where  these  have  been  inventoried  or  other  precaution^ 
taken(ik) ;  also  by  secretly  opening  sealed  repositories  and  carry- 
ing off  articles  of  value^O  or  privately  removing  the  deceased's 
effects  (m) 

2.  Cases  where  the  lidbHUy  is  not  incurred. — The  liability  is 
not  incurred  by  acts  referable  to  kindness  or  charity,  or  to  a  claim 
of  right  in  the  actor,  inconsistent  with  any  administrative  character, 
or  by  an  intromission  in  circumstances  inferring  the  absence  of 
fraud,  and  where  a  check  is  afforded  on  it(n);  nor  by  intromissions 
by  a  widow  after  giving  up  inventory,  but  before  obtaining  confir- 
mation, the  intromitter  being  only  required  to  account(o) ;  nor  by 
a  widow  simply  continuing  to  possess  the  moveables  left  by  her 
husband.(j>) 

8.  Cases  where  Uie  liability  is  purified. — ^The  liability  is  purged 
by  confirmation  before  action,  or  within  a  year  and  day  from  the 
opening  of  the  succesion,  where  the  intromitter  is  a  relict,  or  one 
of  the  nezt-of'-kin  or  personal  representatives,  but  not  where  it  is 
as  executor-creditor  merely(9) ;  and  it  is  discharged  by  creditors 
approving  the  proceedings  or  accepting  a  dividend.(r) 

4.  By  whom  the  liability  ispleaddble. — ^The  liability  is  pleadable 
only  by  the  creditors  of  the  deceased,  not  by  his  executors  or 
next-of-kin  ;  and  it  is  not  pleadable  by  heritable  creditors  until  after 
discussing  the  heirs.  As  the  liability  arises  ex  delicto  it  cannot 
be  founded  on  against  the  heir  of  the  intromitter,  but  if  the 
action  be  restricted  to  simple  restitution  it  may  be  insisted  in 
against  the  intromitter's  representatives.(s) 

6.  The  liability  of  intromitters  among  themselves. — Vitious 
intromitters  are  liable  for  one  another,  so  a  creditor  may  sue  any 
one  of  them  for  the  debt  due  to  him,  the  intromitter  who  pays 
having  a  claim  of  relief  pro  rata  against  his  co-delinquents ;  but 
if  he  sues  them  together  they  are  each  liable  in  eqasl  sums  accord- 
ing to  their  number,  not  according  to  the  extent  of  their 
intromissions.(Q 


(fc)  Crawford,  1833, 11  Sh.  441.  '       (o)  Barhour,  19th  Nov.   1824,  3 

(0  8eoU,  25th  Maj,  1821, 1  Sh.  33.  .   Sh.  299,  K.  E.  210. 

(m)  aainp6ett,l766,6Br.Sup.838.  (p)  Thfrnuon,  1834, 13  Sh.  143. 

(n)  Dudgeon,  9th  March,  1844,  6         (q)  Bell's  Prin.  §  1921. 

D.  1016  ;  Adam,  17th  Jane,  1854,  ;      (r)  M'Laren,  §  2268. 
16  D.  964 ;  26  Jar.  500.  («)  Enk.  3,  9,  54. 

i      (t)  Enk.  3,  9,  55. 
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136.  Oircnnistaiices  under  which  Execators  Dative  are 
Appointed. — ^The  cases  in  which  the  appointment  of  an  executor- 
dative  takes  place  are  usually  these : — Where  the  deceased  has  not 
left  any  valid  testamentary  deed,  or  the  deed  he  has  left  does  not 
appoint  anyone  as  executor,  or  the  person  appointed  executor 
refuses,  or  is,  or  becomes,  incapable  to  act,  or  is  abroad,  or  dies 
before  completing  his  duties. 

186.  The  Porpose  of  Appointing  an  Executor.— The  office 
of  an  executor-dative  is  a  trust  for  the  purpose  of  collecting  the  move- 
able estate  of  the  intestate,  and  after  paying  thereout  the  intestate's 
debt8,(u)  distributing  the  residue  amongst  thoselegally  entitled  there- 
to, llie  executor  derives  his  power  and  authority  solely  from  the 
Court,  and  he  has  otherwise  no  right  or  interest  in  the  intestate's 
estate.  An  executor  was  held  not  entitled  even  to  a  commission 
for  managing  a  farm,  part  of  the  executry  estate.(t;) 

137.  The  Subjects  of  an  Execntor's  Administration.— 
These  include  all  that  fall  to  the  deceased's  widow,  children,  and 
next-of-kin,  or  personal  representatives,  and  that  belong  to 
ereditors.(ii7)  The  aggregate  free  estate  receives  the  general  name  of 
executry,  or  free  moveable  estate.(ff) 

138.  Executors— Different  Glasses.— Executors  are  distin- 
guished in  law  as : — 

.  Executors-dative — i.e,,  executors  appointed  by  the  Sheritf  where 
none  have  been  appointed  by  the  deceased,  or  where  those 
appointed  by  the  deceased  have  refused  or  declined  to 
accept  the  office,  or  are  incapable  of  acting. 

Executors-nominate — %,e.y  those  appointed  by  the  deceased. 

Executors-creditors — i.6.,  persons  who,  upon  the  failure  of  the 
executors  legally  entitled  by  relationship  or  beneficial 
interest  to  expede  confirmation,  attach  by  the  appropriate 
diligence  of  confirmation  a  portion  of  their  debtors'  estate 
out  of  which  to  recover  the  debt  due  to  themselves.(y) 

Executors  ad  omissa  male  appreciaia, — ^These  are  persons  inter- 
ested in  the  succession  who  are  entitled  to  be  confirmed  to 


(«)  ZcmumcTs  .  Tn.  8th  March, 
1871,  9  M.  662. 

(y)  Malcolm,  10th  Dec.  1869,  8 
M.272. 


(w)  Ersk.  3,  9,  1 ;  Bell's  Com.  1, 
141  ;  M'Kie,  1628,  M.  178a 

(x)  18  Vict  a  S3,  §  9. 

(y)  A.  €^  S:,  14th  Nov.  1679 ; 
BeU's  Prin.  §  1695. 
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subjects  which  the  proper  executors  confirmed  have  either 
omitted  out  of  the  inventory  of  the  estate  or  have  estimated 
in  such  inventory  below  their  just  value.(2) 

Ezecators  ad  non  executa, — ^These  are  appointed  in  cases  where 
the  proper  executor  dies  before  obtaining  possession  of  the 
deceased's  moveablea(a) 

In  the  law  language  of  England,  executors-dative  and  executors- 
nominate  are  respectively  styled  administrators,  and.execu* 
tors-testamentary,  or  merely  executor3.(&) 

139.  Who  may  be  Exeoators-DatiTe.— Usually  the  relatives 
meet  after  the  funeral  and  arrange  that  one  or  more  of  their 
number  apply  to  the  SheriflF  for  the  office  of  Executor-Dative,  but 
where  no  such  arrangement  is  come  to,  the  office  is  conferred  by 
the  Sheriff  in  the  following  order(c)  : — 

1.  The  deceased's  general  disponee,  or  universal  legatory  or 

residuary  legatee  under  a  testamentary  writing.  .  The 
nomination  of  a  person  as  such  disponee,  legatory  or 
legatee,  is  not  of  itself  sufficient  to  confer  the  office  of 
executor,  neither  will  a  grant  of  the  liferent  of  a  succes- 
sion, with  a  power  of  disposal,  entitle  the  liferenter  to 
compete  for  the  office  with  the  next-of-kin  or  legatees  of 
the  reversionary  interest.((i)  But  the  term  "  executor  "  is 
not  a  vox  signata  which  must  necessarily  be  used  in  con- 
ferring the  office.  Thus  the  words  "with  power  to  see 
this  will  executed"  was  held  to  confer  the  office.(«) 

2.  The  next-of-kin — i.e.,  surviving   childien,   if  any,   or  the 

other  nearest  relations,  all  in  the  same  degree  alive,  with 
the  representatives  of  deceased  next-of-kin,  if  any,  who 
survived  the  intestate(/) — ^being  entitled  to  be  conjoined  in 
the  office  if  they  please;  or  they  may  select  one  person  for 
the  office.(jr)  When  no  next-of-kin  compete,  the  children 
or  descendants  of  next-of-kin  predeceasing  are  entitled  to 
confirm(A) ;  and  it  is  no  objection  to  their  being  so  con- 
firmed that  they  have  no  beneficial  interest  in  the  executry 

(z)  Erak.  3,  9,  36.  \       (/)  4  Geo.  IV.  c  98,  §  1. 


(a)  M'LaTen,§1685. 
(6)  Patewon,  §  680. 

(c)  M.  Styles,  650. 

(d)  dPOovmy^ik  Dec.1835,  I4  Sb.  105. 

(e)  Dundas,  27th  J^,  1837,15  Sh.  427. 


(g)  Ersk.  3,  9,  32.  Webster^  26th 
Oct.  1878,  16  S.L.R.  45. 

(h)  18  Vict.  c.  23,  §  1 ;  Dawie, 
18th  March,  1871,  9  Macp.  7$6. 
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fdiids.(i)  The  fall  blood  excludes  the  half  blood  in  the 
same  degree.(j)  Where  the  deceased  has  died  unmarried 
and  without  issue,  his  father,  or  if  he  be  dead,  his  mother, 
may,  it  appears,  be  nominated  jointly  with  his  brothers 
and  sisters  or  their  descendants. (A;)  In  the  succession  of  a 
deceased  cbiid  the  mother  may  be  appointed  in  the  absence 
of  others  having  a  preferable  title,  (i)  All  maternal  relations, 
excepting  brothers-  and  sisters-uterine,  and  their  issue,  are 
excluded.(m)  Pupils  .who  are  next-of-kin  may  be  decerned 
throagh  a  tutor,  and  minors  in  their  own  name  or  through 
a  curator(n)  ;  or  each  may  be  decerned  in  his  own  name  and 
act  through  his  guardian,  the  tutor  taking  the  oath  in  the 
pupil's  case,  and  the  curator  concurring  in  the  oath  in  the 
minor's  case.(o)  Under  the  Pupils  Protection  Acts,  the 
Court  may  confirm  a  factor  in  his  own  name  in  relation  to 
the  estates  of  pupils,  absent  persons  and  persons  under 
mental  incapacity  in  Scotland.(p) 

3.  The  widow  who  is  called  executrix  qua  relict{q) 

4.  Creditors  who  hold  liquid  documents  of   debt — i.e.,  debts 

constituted  against  the  deceased  either  by  a  written  obliga- 
tion or  by  a  decree  of  Court,  as  bonds,  bills,  decrees,  or  the 
like,  called  executors-creditors.(r)  If  the  creditor's  debt  be 
not  liquid  he  must  proceed  to  constitute  it  in  the  usual 
manner.(5)  An  office  copy  of  judgment  for  debt  in  English 
Court  is  sufficient  to  warrant  confirmation  as  executor- 
creditor.  (^) 

5.  Special  legatee,  including  the  assignee  of  a  beneficial   in- 

terest.(u)  Special  legacies — i.e.,  of  a  sum  of  money  or  the 
like — vest  by  survivance,  but  confirmation  is  necessary  to 


(%)  Bones,  21st  Dec  1866  ;  5 
Kacp.  240. 

( j)  Infra,  §§  128,  129. 

(Ik)  18  Vict.  c.  23,  §§3  and  4 ; 
Bell's  Lect  1042. 

(0  Muir,  3rd  Nov.  1876,  4  E.  74. 

(m)  18  Vict  c.  23,  §  6.  This  rule 
does  not  apply  to  the  separate  per- 
sonal estates  of  ¥dve8,  44  &  45  Vict 
C.2L 

(n)  Stoayne,  8th  June,  1822 ;  Jokn- 
Mtone,  15th  Feb.  1838, 16  Sh.  641,  19 
&  20  Vict  c.  59,  §  19;  21  &  22  Vict 


c.  76,  §  21  ;  23  &  24  Vict  c.  143, 
§38. 

(o)  Fraser,  2,  118. 

(p)  12  &  13  Vict  a  51  ;  43  &  44 
Vict  c  4 

(q)  Muir,  3rd  Nov.  1876,  4  R.  74. 

(r)  BelFs  Prin.  §  1895 ;  1695,  c.  41. 

(«)  Infra,  §§  197,  198. 

(0  Stiven,  12th  Feb.  1868, 6Macp. 
370. 

(u)  MTherson,  7th  Feb.  1855 ;  17 
D.  358. 
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enforce  pa3rment      Specific  legacies — i,e.,  of  a  particular 

debt,  bill,  bond,  watch^  or  the  like,  can  be  recovered  without 

confirmation,  (v) 
/  6.  Judicial  factors  under  §  7  of  the  Act  of  Sederunt,  13th  Feb. 
I  1730,  maj  confirm  factory  estates  in  their  own  name  as 

executor8-dative.(w) 

7.  The  estates  of  subjects  of  any  foreign'  State,  with  which 

there  is  a  convention,  dying  in  Her  Majesty's  dominions 
may,  if  there  be  no  person  present  at  the  time  of  the 
death  who  shall  be  rightfully  entitled  to  administer,  be 
administered  by  the  consul,  vice-consul,  or  consular 
agent  of  the  foreign  State  in  question.(^) 

8.  The  Treasmy  Solicitor  may  administer  any  personal  estate 

of  an  Intestate  or  otherwise  accruing  to  the  Crown.(y) 

9.  As  regards  a  wife's  separate  personal  estate,  the  order  of 

legal  preference  to  the  office  of  executor  to  her  is  the 
same  as  above.(^) 

It  is  competent  to  confirm  two  persons  as  joint-executors  though 
claiming  the  office  in  difierent  characters.(a) 

Questions  of  competition  may  be  appealed  from  the  Sheriff- 
substitute  to  the  Sheriff-depute,  and  the  judgment  of  the  latter  is 
subject  to  review  by  the  Court  of  Session. (6) 

Where  the  propinquity  of  an  executor  confirmed  is  challenged 
by  a  competing  claimant,  the  proper  remedy  is  an  action  of  reduction 
of  the  testament-dative  or  confirmation.({;) 

It  has  been  held  competent  even  after  the  lapse  of  seventeen 
months  to  repone  a  nearer  relation  claiming  the  office  of  executor- 
dativa(i) 

140.  What  Oonrts  may  Appoint  Executors.— The  Court  of 
the  domicile(6)  decides  all  questions  between  competitors  for  the 
office  of  executor.(/)  Where  the  estate  is  situated  furth  of  Scot- 
land the  office  may  be  conferred  either  by  the  Court  of  the  domicile 


(v)  M.  Styles,  651. 

(w)  M'Laren,  §  1673  ;  BeU's  Lect, 
1042. 

(x)  24  &  26  Vict.  c.  121,  §  4. 

(y)  39  &  40  Vict  c.  18  (1876). 

(z)  Leighton,  25  Scot.  Jur.  63; 
44  &  46  Vict.  c.  21,  §§  6,  7.  I       (e)  §  82. 

(a)  Mttir,  3rd  Nov.  1876,  4  R.  74.  |       (/)  Ersk.  3,  9,  32. 


(b)  4  Geo.  IV.  c.  97,  §  10. 

(e)  Swinton,  20th  March,  1862,  24 
D.  833;  Dowie,  18th  March,  1871, 
9  Macp.  72& 

(d)  5facpherson,  7th  Feb.  1855, 
17  D.  357. 
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or  by  the  Court  within  whose  jarisdiction  the  subjects  are  situated 
and  sought  to  be  recovered,(^)  and  the  Court  in  which  proceedings 
are  first  instituted  is  entitled  to  act  without  reference  to  proceed- 
ings taken  in  another.(&)  The  lex  loci  determines  the  character  of 
the  property,  and  the  title  must  be  made  up  according  to  that 
law.(i) 

141.  The  Majmer  in  which  Executors-Dative  are 
Appointed. — The  appointment  is  made  in  the  order  of  legal  pre- 
ference already  stated,(j)  on  a  petition  to  the  Sheriff  of  the 
county  wherein  the  deceased  died  domiciled,  or  had  his  principal 
residence ;  and,  in  the  case  of  persons  dying  domiciled  furth  of 
Scotland,  or  without  any  fixed  or  known  domicile,  having  moveable 
estate  in  Scotland,  to  the  Sheriff  of  the  Lothians.(A;)  By 
the  Sheriff-Court  Act,(Q  which  came  into  operation  on  1st  Oct 
1876,  the  former  Commissary  Courts  were  abolished,  and  their 
whole  powers  and  jurisdictions  transferred  to  the  Sheriff  of  each 
Court  as  the  Commissary  of  such  Commissariot,  and  the  office  of 
Commissary  Clerk  is  also  abolished  in  every  case  of  a  vacancy 
occurring  after  the  date  of  the  Act,  except  in  the  Commissariot  of 
Edinburgh. 

142.  Snggestive  Form  of  Petition.— 

Unto    the    Honourable    the    Sheriff   of   the    Lothians,    the 
petition    of  A    B.,    grocer,    100    George  Street^   Edin- 
burgh. 
Humbly  sheweth, 

That  the  late  0.  D.,  who  resided  at  No.  100 
Grange  Koad,  Edinburgh,  died  there  on  the  26th  day  of  May,  1882, 
and  had  at  the  time  of  his  death  his  ordinary  or  principal  domicile 
in  the  County  of  Edinburgh  (or  "  furth  of  Scotland,"  or  "  without 
any  fixed  domicile,"  or  '<  without  any  known  domicile,"  as  the  case 
may  be). 

That  the  petitioner  is  the  eldest  son  and  one  of  the  next- 
of-kin  of  the  said  CD.; 

or, 

That  the  petitioners  are  the  only  surviving  sons  and 
daughters,  and  thus  representatives  of  [name],  who  was  a  son,  and 
one  of  the  next-of-kin  of  the  said  C.  D ; 


(g)  M*Laren,  §  38  ;  Whiffm, 
12th  June,  1872,  10  Macp.  797. 

(h)  M'Cubbin,  3rd  Dec.  1859,  22 
D.  164. 


(i)  Monteiih,  28th  June,  1882,  9 
(j)  §  139.  [R.  982. 

(k)  21  &  22  Vict.  c.  56,  §  3. 
(0  39  &  40  Vict.  c.  70,  §  36. 
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or, 
That  the  petitioners  are  the  sole  surviviDg  children  of 
[name],  son,  and  one  of  the  next^f-kin  of  the  deceased  C.  D.,  who 
predeceased  him ; 

or, 

That  the  petitioner  is  the  widow  [or  the  mother — \fhy 
the  mother^  it  should  he  added  that  the  deceased  died  without  issuey 
predeceased  by  his /other]  of  the  said  C.  D. ; 

or, 

That  the  petitioner  is  a  legatee  of  the  said  C.  D.,  under 
his  will  dated  26th  May,  1883,  an  extract  of  which  is  herewith  pro- 
duced. 

May  it  therefore  please  your  Loi-dships  to  decern  the  petitioner 
executor-dative  yiea  one  of  the  next-of-kin  [or  qtui  repre- 
sentative of  one  of  the  next-of-kin,  or  qua  children  of  a 
predeceasing  next-of-kin,  or  qiM  widow,  qua  mother,  or 
otherwise,  as  the  case  may  be],  of  the  said  C.  D. 

According  to  justice,  &a 

(To  be  signed  by  the  petitioner  or  his  agent). 

In  the  Sheriff-Court  of  Edinburgh  all  petitions  for  the  appoint- 
ment of  executors-dative  and  other  applications  to  the  Court  must 
be  written  on  foolscap  paper  and  enveloped  in  cartridge  paper  for 
better  preservation. 

143.  Lodgment  of  Petitions.-— In  the  said  Court,  all  petitions 
for  the  appointment  of  executors -dative  must  be  lodged,  dong 
with  two  copies,  with  the  Commissary  Clerk  before  one  o'clock  of 
Che  Friday  preceding  the  publication  thereof  by  the  Keeper  of  the 
Record  of  Edictal  Citations  in  terms  of  §  4  of  21  &  22  Vict, 
c.  56,  and  which  takes  place  on  Monday  weekly.  Any  document 
founded  on  in  the  petition  must  be  lodged  at  the  same  time,  or 
before  the  petition  is  called.  In  the  Inferior  Sheriff-Court,  the  lodg- 
ment of  petitions  will  depend  on  the  time  within  which  the  Rolls  of 
Petitions  can  be  transmitted  to  the  Keeper  of  the  Record  of 
Edictal  Citations. 

144.  Intimation  of  Petition.— Upon  the  petition  being  pre- 
sented to  the  Sheriff,  signed  by  the  petitioner  or  his  agent, 
the  Sheriff- clerk  shall  intimate  it  in  the  manner  prescribed 
by  §  4  of  the  Act  21  &  22  Vict.  c.  56,  and  afterwards  write  a 
certificate  thereon  in  terms  of  §  44  of  the  Sheriff-Court  Act  of 
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1876,  that  the  same  has  been  duly  **  intimated  and  published  in 
terms  of  the  Statute." 

146.  Decemiture  on  Petition. — On  the  expiration  of  nine 
days  after  the  Sheriflf-clerk  shall  have  endorsed  a  certificate  of 
publication  on  the  petition,  the  petition  may  be  called  in  Court, 
and,  if  there.be  no  competing  petition,  the  petitioner  obtains  what 
is  termed  a  decree-dative,  which  is  the  technical  name  given  to  the 
sentence  of  the  Judge  conferring  on  the  petitioner  the  ofiBce  of 
executor,  and  is  precisely  equivalent  to  a  nomination  of  an  executor 
by  the  deceased  himself  (m) 

146.  Pablication  of  Oonflrmation.— It  is  the  duty  of  the 
Commissary  Clerk  of  Edinburgh  to  publish  annually,  on  31st 
December,  a  printed  calendar  of  all  confirmations  and  inventories 
passed  in  Scotland  during  the  year  preceding,  specifying  in  each 
case  the  name  of  the  deceased,  date  of  death,  amount  of  estate  and 
other  particulars,  and  such  calendar  may  be  inspected  by  the  public 
on  payment  of  a  small  fee  in  the  office  of  every  Sheriff-clerk  in 
Scotland.(n) 

147.  Extract  of  Decree-Datire  and  its  Effects.— Decrees- 
dative  are  extractable  on  the  expiration  of  three  lawful  days  after 
they  have  been  pronounced.  The  decree  enables  the  appointee  as 
executor-dative  to  enter  into  possession  of  the  deceased's  moveable 
estate  in  order  to  exhibit  upon  oath,  in  the  proper  Sheriff- 
Court,  an  inventory  of  the  deceased's  moveable  estate,  as  provided 
by  the  Bevenue  Acts.(o)  But,  to  vest  the  estate  contained  in 
such  inventory  fully  in  the  executor,  and  to  give  him  a  complete 
active  title  thereto, — e.g.,  to  enable  him  to  compel  payment  of  debts 
due  to  the  deceased,  or  to  compel  persons  in  possession  of  move- 
ables which  belonged  to  the  deceased  to  give  up  possession, — 
he  must  obtain  what  is  technically  termed  a  testament-dative  or 
confirmation.  He  may,  however,  sue  and  be  sued  in  any  Court 
before  obtaining  confirmation,  although  he  will  require  that  title 
before  he  can  enforce  payment  to  him.  He  may  raise  the  action 
upon  an  extract  of  the  decree-dative.(  j>) 

148.  Procedure  in  Oompetition  for  Office  of  Executor.—* 
Where  a  second  petition  is  presented  in  reference  to  the  same 
personal  estate,  intimation  thereof  must  be  given  by  the  Sheriff- 

(m)  21  &  22  Vict.  c.  66,  §  6.  |      (o)  Enk.  3,  9,  27. 

(n)  39  &  40  Vict  c.  70,  §  45.  |      {p)  Eisk,  3,  9,  30. 
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clerk  to  the  executors  already  decerned  or  confirmed  to  the 
deceased  party.(g)  In  the  Sheriff-Court  of  Edinburgh  the  Commis- 
sary-clerk requires  (1),  That  in  all  cases  where  a  second  petition  for 
confirmation  is  presented^  the  petitioner,  or  his  agent,  shall  mark 
distinctly  upon  such  petition  the  fact  that  it  is  a  second  petition  ; 
(2),  That  every  such  second  petition  shall  contain,  inter  alia,  a 
prayer  for  direction  by  the  Sheriff  of  instant  intimation  to  the 
party,  or  his  known  agent,  who  presented  the  first  petition,  and 
the  Commissary-clerk  shall  immediately  obtain,  by  interlocutor 
of  the  Sheriff,  the  said  directions,  viz. :  —  To  intimate  the  pre- 
sentation of  the  second  petition  by  a  full  double  of  the  said 
petition  being  left  by  an  officer  of  Court  in  the  hands  of  the  said 
party,  or  his  known  agent,  of  which  the  said  officer  shall  return 
an  execution  in  due  form,  except  where  the  said  party,  or  his 
known  agent,  shall  endorse  on  the  said  second  petition  an  acknow- 
ledgment of  the  receipt  of  the  said  full  double  thereof,  which  shall 
be  equivalent  to  an  intimation  executed  as  aforesaid  ;  and  (3), 
That  three  copies  of  the  said  second  petition  shall  be  lodged  with 
the  Commissary-clerk  at  the  time  of  the  presentation  of,  and  in 
addition  to,  the  said  second  petition  itself. 


GIVING  UP  INVENTORY  OF  THE  PERSONAL  ESTATE 
AND  OBTAINING  CONFIRMATION 

149.  The  Inyentory. — ^The  successor  having  obtained  the  title 
of  decree-dative,(r)  the  next  step  is  to  make  up  an  inventory  of  the 
deceased's  personal  estate/^)  and  this  should  be  done  as  soon  as 
convenient  after  the  funeral.(<)  The  inventory  is  a  concise  and  par- 
ticular description  and  estimate  of  the  whole  personal  means  and 
effects,  wherever  situated,  which  belonged  to  the  deceased  at  the 
time  of  death.  It  must  be  lodged  by  .the  executors  with  the 
Sheriff-clerk  upon  foolscap  paper  duly  stamped,(u)  and  must  be 
sworn  to  as  containing,  to  the  best  of  his  knowledge  and  belief,  a 
true  and  perfect  list  of  the  deceased's  effects.(t;) 
'  By  recent  Statutes,  the  mode  of  giving  up  inventories  and 
expedin^  confirmations  of  personal  estates  not  exceeding  £300  in 


IK 

(q)  39  &  40  Vict  c.  70,  §  44. 

(r)  §  147. 

(s)  §§  160, 161. 


(t)  §  151. 
(w)  §  156. 
(v)  §§  164, 165. 
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gross  value  has  been  much  8implified,(i(;)  and  provision  has  also 
been  made  for  delivering  certain  special  properties  and  interests  in 
the  form  of  an  account,  (a;) 

160.  By  whom  must  Inventory,  ftc,  be  given  up.— The 
inventory  must  be  given  up  by  "  all  and  every  person  or  persons 
who,  as  executor  or  executors,  or  otherwise,  shall  enter  upon  the 
possession  or  management,  in  whole  or  in  part,  of  any  personal  or 
moveable  estate  in  Scotland  of  any  deceased  person."  (y) 

The  accounts  referred  to  in  last  section(«)  must  be  delivered  on 
oath  by  "  every  person  who,  as  beneficiary,  trustee,  or  otherwise, 
acquires  possession  or  assumes  the  management  of  any  personal 
or  moveable  property  "  of  the  description  classified  in  the  Customs 
and  Inland  Revenue  Act,  1881.(a) 

161.  Within  what  Time  mnst  Inventory,  &a,  be  given  up. 
— ^The  inventory  must  be  given  up  before  the  executors  dispose  of 
or  distribute  any  part  of  the  estate,  or  uplift  any  part  of  the  debts 
due  to  the  deceased,  and  at  the  latest  within  six  calendar  months 
from  the  date  of  the  deceased's  death,  or  within  two  months  after 
the  determination  of  any  suit  or  dispute  respecting  the  succession 
which  shall  not  be  ended  within  four  calendar  months  after  the 
death  of  the  deceased.(&) 

The  account  must  be  delivered  to  the  Commissioners  of  Inland 
Revenue  upon  the  executor  retaining  the  property  therein  for  his 
own  use,  or  upon  his  distributing  or  disposing  thereof,  and  in  any 
case  within  six  calendar  months  after  the  death  of  the  deceased.(c) 

162.  Where  Inventory  must  be  given  up.— It  must  be  given 
up  and  recorded  in  the  Sheriff-Court  of  the  County  wherein  the 
deceased  died  domiciled,  and — in  the  case  of  persons  dying  domiciled 
furth  of  Scotland,  or  without  any  fixed  or  known  domicile,  having 
personal  property  in  Scotland — the  Sheriff-Court  of  Edinburgh.((i) 

163.  What  Property  must  Inventory  include.— It  must  in- 
clude all  the  deceased's  personal  or  moveable  estate,  wheresoever 
situated,  and  belonging  or  due  to  him  beneficially  at  the  time  of 
death,  then  recovered  or  known  to  be  existing,(e)  but  not  any 
funds  held  by  him  in  trust.(/) 


(w)  §  169. 
(x)  §  178. 

(y)  48  Geo.  III.  c.  149,  §  38 ;  39 
&  40  Vict.  c.  70. 
(«)  §  178. 
(a)  44  Vict  c.  12.  §§  38,  39. 


(6)  65  Geo.  III.  c.  184,  §  37. 
(c)44Vict.c.  12,§39. 
Id)  21  &  22  Vict.^c.  56,  §§  3,  8 ; 
39  &  40  Vict.  c.  70,  part  7. 
(e)  48  Geo.  III.  c.  149,  §  38. 
(/)  M'Laren,  §  1693. 
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If  the  deceased  die  domiciled  in  Scotland,  it  may  include  any 
personal  estate  in  England  and  Ireland.  If  English  or  Irish 
estate  be  included  in  the  inventory,  the  fact  that  the  deceased  died 
domiciled  in  Scotland  must  be  set  forth  in  the  affidavit  to  the 
inventory,  and  the  English  and  Irish  estate  must  be  stated  therein 
separately.(5r) 

In  the  case  of  rents,  since  the  date  of  the  Apportionment  Act  of 
1870,  there  falls  under  executry  a  proportion  of  these  from  the 
term  preceding  the  date  of  death  to  the  date  of  death  ;  and  this 
includes  the  rents  of  lands,  houses,  quarries  and  minerals,  also  feu- 
duties.  Previous  to  the  passing  of  the  above  Act,  the  rule  was 
that  if  the  deceased  survived  Whitsunday,  one  moiety  of  the  rents 
of  the  crop  of  that  year  was  personal  estate,  and,  if  he  survived 
Martinmas/  the  whole  rents  of  that  crop  fell  into  executry. 

In  the  case  of  heritable  securities  in  Scotland,  these  are  made 
moveable,  as  regards  succession  in  the  creditors  from  and  after 
31st  Dec.  1868,(A)  and  this  whether  the  security  shall  have  been 
granted  before  or  after  that  date.  Such  securities  include  all 
securities  over  land,  legal  as  well  as  voluntary,  bonds  of  annual- 
rent,  and  bonds  of  annuity,  excepting  securities  by  way  of  ground- 
annual  and  absolute  dispositions  qualified  by  backbond.(t)  Section 
30  of  37  &  38  Vict.  c.  94,  seems  to  declare  section  ]  17  of  31  &  32 
Vict.  c.  101  applicable  to  real  burdens  on  land.  Real  burdens 
upon  land,  therefore,  should  be  included  in  the  inventory  of  the 
personal  estate.  Such  securities  are  still  money  secured  on  herit- 
age, and,  in  so  far  as  they  may  not  come  under  the  statutory  pro- 
visions applicable  to  personal  property,  the  Acts  23  Vict  c  15, 
and  23  &  24  Vict.  c.  80  will  apply  to  thenL  The  latter  will  still 
apply  to  heritable  securities  excluding  executors,  which  are  by  the 
above  section  of  31  &  32  Vict.  c.  101,  to  remain  heritable,  and 
also  to  personal  bonds  excluding  executors,  and  heritable  securities 
by  absolute  disposition  qualified  by  backbond.(j') 

Documents  of  the  debts  of  foreign  Governments  and  foreign 
companies  which  pass  from  hand  to  hand  are  property  where  the 
documents  may  be.  Debentures  or  bonds  by  foreign  companies 
and  Governments,  and  the  title  to  stocks  of  foreign  companies  and 
Governments  in  the  possession  of  a  party  dying  in  Scotland,  if  they 
can  be  sold  in  the  market,  and  the  right  of  the  purchaser  com- 


(g)  21  &  22  Vict.  c.  56,  §§  9,  12, 
13 ;  39  &  40  Vict.  c.  70,  §  41. 
(h)  31  &  32  Vict,  a  101,  §  117. 


(t)  31  &  32  Vict  a  101,  §  3. 
(j)  23&24Vict.c.  80,  §3, 
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pleted  to  them  in  this  country,  are  property  situated  in  this  country, 
and  liable  to  inventory  duty. 

For  probate  and  administration  duty,  debts  and  sums  of  money 
due  from  persons  in  the  United  Kingdom  to  a  deceased  on  obliga- 
tion or  other  specialty,  shall  be  estate  and  effects  of  the  deceased 
within  the  jurisdiction  of  Her  Majesty's  Court  of  Probate  in  Eng- 
land or  Ireland,  in  which  the  same  would  be  if  they  were  debts 
upon  simple  contract,  without  regard  to  the  place  where  the  obli- 
gation or  specialty  shall  be  at  the  time  of  the  death,(A;) 

Indian  Government  promissory  notes  and  certificates  issued,  or 
stock  created  in  lieu  thereof,  being  assets  of  a  deceased  person,  the 
interest  whereon  shall  be  payable  in  London,  and  which  shall  be 
registered  in  London,  or  enfaced  in  India  for  the  purpose  of  such 
registration  before  the  death  of  the  owners ;  also  Indian  Govern- 
ment promissory  notes,  with  coupons  attached,  in  the  same  circum- 
stances as  to  registration,  and  certificates  issued,  or  stock  created 
in  lieu  thereof,  shall  be  personal  estate,  and  bona  notaJbUia  in  Eng- 
land of  the  deceased.(Q 

Any  ship,  or  any  share  of  a  ship,  belonging  to  a  deceased  person, 
registered  at  any  port  in  the  United  E^ingdom,  notwithstanding 
such  ship  at  the  time  of  the  death  may  have  been  at  sea,  or 
elsewhere  out  of  the  United  Kingdom,  shall  be  deemed  to  have 
been  at  the  time  aforesaid  in  the  port  at  which  she  may  be 
registered,  and  liable  to  inventory,  probate,  or  administration 
duty.(m) 

Personal  estate  which  a  person,  dying  after  3rd  April,  1860, 
shall  have  disposed  of  by  will,  under  any  authority  enabling  such 
person  to  dispose  of  the  same  as  he  shall  think  fit,  shall  be  deemed 
personal  or  moveable  estate  of  the  person  so  dying,  for  the  purpose 
of  payment  of  inventory,  probate,  or  administration  duty.(n) 

DoncUiones  mortis  causd. 

Property — beneficial  interest  accruing  by  survivorship; 
and 

Property  passing  under  voluntary  setUemeni,  interest  for 
life  or  absolute  power  of  revocation  reserved  to  settlor, 
particularly  specified  below,(o)  require  to  be  given  up  in  an  account 
in  the  form  to  be  immediately  noticed.(p) 


(i)  26  Vict.  c.  22,  §  39. 
(0  23  Vict  c.  5,  §  1. 
(m)  27  &  28  Vict  c.  56. 


(n)  23  Vict  a  15,  §  4.    Inland 
Revenue  Memorandum, 
(o)  §  178. 
(p)  §  179/ 
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164  How  Property  in  Inrentory  ValuecL— The  property  in 
the  inventory  must  be  valued  at  the  time  when  the  inventory  is 
sworn  to,  and  the  inventory  must  include  the  proceeds  accrued  on 
the  property  down  to  that  time.(g)  Any  debt  due  to  the  deceased 
may  be  put  in  the  inventory  at  its  estimated  valua  The  good 
should^  however,  be  distinguished  from  the  bad  or  irrecoverable 
debts;  and  household  furniture  and  such  like  effects,  unless  of 
inconsiderable  value,  should  be  valued  by  a  licensed  appraiser,  and 
the  appraised  value  entered  in  the  inventory. 

166.  What  Debts  may  be  Deducted  from  InTentory.— 

In  the  case  of  persons  dying  domiciled  in  the  United  Kingdom 
after  1st  June,  1881,  it  is  competent  for  the  person  exhibiting  the 
inventory  in  Scotland  to  state  in  his  affidavit  the  fact  of  such 
domicile,  and  to  deliver  therewith  or  annex  thereto  a  schedule  of 
the  debts  due  from  the  deceased  to  persons  resident  in  the  United 
Kingdom,  and  the  funeral  expenses,  and  in  that  case  for  the  pur- 
pose of  the  charge  of  duty  on  the  inventory,  the  aggregate  amount 
of  the  debts  and  funeral  expenses  appearing  in  the  schedule  shall 
be  deducted  from  the  value  of  the  estate  and  effects,  as  specified  in 
the  account  delivered  with  or  annexed  to  the  affidavit,  or  whereof 
the  inventory  shall  be  exhibited.  The  debts  to  be  so  deducted 
shall  be  debts  due  and  owing  from  the  deceased  and  payable  by 
law  out  of  any  part  of  the  estate  and  effects  comprised  in  the 
inventory,  and  shall  not  include  voluntary  debts  expressed  to  be 
payable  on  the  death  of  the  deceased,  or  payable  under  any  instru- 
ment which  shall  not  have  been  bona  fide  delivered  to  the  donee 
thereof  three  months  before  the  death  of  the  deceased,  or  debts  in 
respect  whereof  any  real  estate  may  be  primarily  liable,  or  a  re- 
imbursement may  be  capable  of  being  claimed  from  any  real  estate 
of  the  deceased,  or  from  any  other  estate  or  person.  The  funeral 
expenses  to  be  so  deducted  shall  include  only  such  expenses  as  are 
allowable  as  reasonable  funeral  expenses  according  to  law.(r) 

166.  Abstract  of  the  Rates  of  Inventory  Duty.— Inven- 
tories to  be  exhibited  and  recorded  on  or  after  1st  June, 
1881.(*),  (0 


(q)  23  &  24  Vict.  c.  80,  §  5. 

(r)  44  Vict.  c.  12,  §  28. 

(«)  44  Vict.  c.  12. 

(t)  For  duties  previously  payable, 


see  55  Geo.  III.  c.  184,  Schednle, 
part  3  ;  22  &  23  Vict.  c.  36,  §  1  ;  27 
&  28  Vict  c.  56,  §  5  ;  and  43  Vict 
c.  14 
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NoTB. — ^Additional  inventory,  where  formerly  duly  stamped  inventory 
exhibited  and  recorded  prior  to  Ist  June,  1881,  to  be  charged  with  the  stamp 
dntj  it  would  have  been  chargeable  with,  if  44  Vict  c.  12,  had  not  been 
passed. 


VALUE  OF  ESTATE. 

DUTY. 

1 

VALUE  OF  ESTATE. 

DUTY. 

£  s. 

£  J 

AboTe  £100  tad  not  tzceeding  £150 

8    0  , 

1  AboTe  £000  and  not  exceeding  £050 

28  15 

150 

f» 

II 

200 

4    0 

060       ..              ,.        1000 

25    0 

SOO 

>» 

II 

250 

5    0 

1000       „              „        1100 

88    0 

250 

II 

800 

6    0 

1100        ,.               „        1200 

86    0 

aoo 

»» 

II 

850 

7    0 

1200       „              „        ISOO 

89    0 

850 

'f 

400 

8    0 

1800        „               ,.        1400 

42    0 

400 

II 

II 

450 

0    0; 

1400        „               „        1600 

45    0 

460 

fi 

II 

600 

10   o! 

1500        „               „        1600 

48    0 

500 

560 

18  15 

1600        „               ,.        1700 

61    0 

550 

11 

II 

600 

15   0  : 

1700       „               „        1800 

54    0 

000 

»i 

660 

16    6 

1800        „               „        1900 

67    0 

660 

If 

i> 

700 

17  10 

1900       o               „        2000 

60    0 

700 

II 

750 

18  15 

and  lo  OS,  at  the  rate  of  £8  for  eTetr 

750 

II 

800 

20    0 

fnU  ram   of   £100,    and    for  any 

800 

„ 

»f 

860 

21    5 

fractional   part  of  £100  OTer  any 

850 

»* 

• 
II    . 

900 

22  10  1 

multiple  of  £100. 

157.  InTentories  exempt  from  Stamp  Duty.— All  estates  of 
persons  dying  after  25th  July,  1864,  which  shall  not  exceed  in 
actual  value  £100,(1^)  and  the  estates  of  any  soldier,  seaman,  or 
marine,  slain  or  dying  in  the  service  of  his  country.(t;)  Also 
additional  Inventories  where  the  same  shall  not  be  liable  to  a 
duty  of  greater  amount  than  the  duty  already  paid  upon  the 
former  Inventories  of  the  same  estates.(t(;) 

168.  Mode  in  which  Inrentoiy  Duty  Paid.— In  the  case  of  a 
person  dying,  having  personal  property  in  Scotland,  England  and 
Ireland,  and  also  heritable  securities  and  personal  bonds  ex- 
cluding executors. 


J. — Where  deceased  died  domiciled  in  Scotland, 

1.  Duty  in  respect  of  the  whole  may  be  paid  on  the  inventory 

required  to  be  recorded  in  the  Sheriff-Oourt ;  or, 

2.  Inventory  duty  may  be  paid  (1)  on  the  personal  property 

situated    in  Scotland,   including    heritable    securities 
made  moveable  as  aforesaid,(^)  and  (2)  on  a. "  Special 


(u)  27  &  28  Vict,  c  56,  §  6;  44 
Vict,  c  12,  §  27. 

(v)  65  Geo.  IIL  0.184. 


{w)  §  172. 

{x)  §  153 ;  31  &  32  Vict  a  101, 
§117. 
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Inventory"  of  the  heritable  securities  exdading 
executors^  personal  bonds  excluding  executors,  and 
heritable  securities  by  absolute  Disposition,  qualified 
by  back  letter,(y)  and  probate  or  administration  may  be 
obtained  in  England  and  Ireland,  in  respect  of  the 
personal  estate  in  these  countries,  and  duty  paid  in 
respect  of  such  on  the  affidavit  in  reference  to  these 
several  instruments. 

//. — Where  deceased  died  domiciled  fiirOi  of  United  Kingdom. 

An  inventory  must  be  given  up  in  Scotland,  probate  or 
administration  taken  out  in  England  and  Ireland, 
and  duty  paid  in  respect  of  the  property  in  each 
country.(-e) 

159.  Penalty  for  Neglecting  to   give  up  Inventory. — 

K  any  person  required  to  exhibit  an  inventory,  or  to  deliver  an 
account,  as  already  mentioned(a),  refuse  or  neglect  so  to  do  within 
the  prescribed  time  of  six  calender  months  after  the  death  of  the 
deceased,  or  shall  knowingly  omit  any  part  of  the  deceased's  pro- 
perty in  such  inventory  or  account,  he  shall  be  liable  to  pay  double 
the  amount  of  the  duty  chargeable;  ''and  the  same  shall  be  a  debt 
due  from  him  to  the  Crown,  and  be  recoverable  by  any  of  the  ways 
or  means  now  in  force  for  the  recovery  of  probate,  legacy,  or 
succession  duties."(6) 

160.  Form  of  Inventory  of  Personal  Estate— Debts  not 
Deducted. — ^The  Customs  and  Inland  Bevenue  Act,  1881,  pro- 
vides that  affidavits  shall  be  in  accordance  with  such  form  as  may 
be  prescribed  by  the  Commissioners  of  Her  Majesty's  Treasury 
and  supplied  by  the  Commissioners  of  Inland  Revenue.  The  form 
of  inventory,  where  debts  are  not  deducted^and  where  the  deceased 
died  domiciled  in  Scotland^  provided  by  those  commissioners,  is  as 
follows(c),  (d): — 


(y)  23  &  24  Vict,  c  80,  §  3. 

{%)  Inland  Revenue  Memorandum. 

(a)  §  161. 

{h)  44  Vict  c  12,  §  40. 

(c)  44  Vict  c.  12,  §  20. 

(d)  48  Geo.  IlL  c.  149,  §  38 ;  21 


&  22  Vict  c.  66  ;  23  Vict  c.  16,  and 
23  &  24  Vict  c.  80  ;  31  &  32  Vict 
c.  101,  §  117 ;  30  &  40  Vict  a  70, 
parts  7  &  8 ;  43  Vict  c.  14,  part  3  ; 
44  Vict  c.  12. 


Digitized  by  LjOOQIC 


INVENTORY  AND  OONFIEMATION  OP  PERSONAL  BBTATB.      173 


Ikyentory  of  the  Personal  Estate,  wheresoever  aiiucUed  (and  of  the 
money  secured  by  Scottish  Heritable  and  Personal  Bonds  and 
other  Instruments,  excluding  Executors),  of  (name  and  descrip- 
tion of  deceased),  who  died  at  on  the 
day  of                        18     . 


SCOTLAND. 


I.  Personal  Property. 


1 


Cash  in  the  house  (if  deposiUd  in  Bank  or 
invested,  the  procfieds  to  date  of  ocUh  to  Irk- 
ventory  to  be  given) 

2.  Household  furniture,  silver  plate,  and  other 

effects  in  the  deceased's  house — conform  to 
appraisement — (if  sold  or  lent  on  hire, 
price  with  addition  of  interest  or  hire  to 
he  given  as  above)  .... 

3.  Stock  in  trade  and  other  effects  belonging  to 

deceased,  conform  to  appraisement  (tf 
sold  off,  price  to  be  given  with  the  addition 
of  interest  on  it  as  above)   . 

4.  Balance  due  to  the  deceased  on  an  account 

current  with  the  Bank 
Interest    thereon     to    date  of    oath    to 
Inventory  .... 

5.  Debts  due  to  the  deceased  upon  the  following 

documents — 

Personal  Bond  (describe  each  Bond,  and 
stctte  interest  as  above)    . 

Heritable  Bond  (describe  each  Bond,  and 
state  interest  as  above)    . 

Bill  (describe  each  Bill,  and  state  interest 
as  above)  .... 

6.  Book  debts  due  to  the   deceased  by  the 

following  parties  (name  and  address  of  the 
debtors  and  amount  dxie  by  each  to  be  given, 
but  only  the  true  value  of  the  debt  to  be 
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extended  out  so  as  to  affect  the  drUy.  The 
debts  which  have  been  recovered  should  be 
stated  at  tlie  amotmt  recovered^  and  the 
interest  of  the  money  after  il  has  been 
received  to  the  date  of  the  oaJih  to  the 
Inventory  shovld  be  given)  •  • 

N,B.—ln  all  cases  it  is  to  be  understood  if  the 
money  realised  is  paid  away  in  discharge  of  debts^ 
no  interest  is  to  be  given  after  it  is  so  paid  away. 

7.  Bents  of  heritage  due  by  the  following  ten- 

ants falling  under  executry  (describe  them 
by  the  crop  in  the  case  of  Land,  and  the 
period  in  the  case  of  Houses)        •  • 

8.  Arrears  of  interest  of  money  secured  on 

heritable  bonds  excluding  executors,  and 
on  heritage  (other  than  on  heritable  bonds 
No.  5),  by  tho  following  parties    . 

i7.£.— The  Act  33  &  34  Yict.  c.  35^  makes  the 
interest  executry  to  the  date  of  death. 

9.  Shares  at  £100  in  the  Edinburgh  and 
Glasgow  Railway. 

At  the  price  of  £  at  date  of  oath  to 

Inventory  .  .  .  . 

(State  Dividends  QScriMd  to  date  of  oath  to 
Inventory,) 

10.  Shares  of  £100  of  the  Bank  of  Scotland. 
At  the  price  of  £  at  date  of  oath  to 

Inventory  .... 

(Dividends  as  above,) 

ENGLAND. 

1.  Exchequer  Bills,  £ 

At  the  price  of  £  at  date  of  oath  to 

the  Inventory    .... 

2.  East  India  Stock,  £ 

(Price  as  above.) 

3.  Three  per  cent  Consols,  £ 

(Price  as  above.) 

(Dividends  accrued  dotcn  to  the  date  of  the  oath 

to  the  Inventory  to  be  yiven,) 
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IRELAND. 

1.  Shares  of  the  Bank  of  Ireland  at  £ 

2.  Shares  at  £60  in  Midland  Great  Western 
Bail  way,  Ireland,  at  the  price  of  £ 

(Price  and  dividends  cu  above  to  be  given.) 

(See  preceding  Memorandum  as  to  Estate  in  England 
or  Ireland  held  in  Trust) 

£ 

s. 

d. 

Amount  of  Persoiud  Estate    .            .     £ 

II.    MONRY  SECURED   BY   SCOTTISH   BONDS 

EXCLUDING  Executors,  etc. 

1.  Bond  and  disposition  in  security  dated 

granted  by                               in 
favour  of  the  deceased  excljiding  executors 
over  lands  in  the  county  of  (if  deceased 
acquired    right    by    assignationy     dkc., 
describe  title)      .... 

2.  Interest  thereon  to  date  of  oath  to  Inven- 

tory     ,             .             . 

3.  Bond  (Personal),  dated                   granted 

by                                    in  favour  of  the 
deceased,    excluding    executors  (if  de- 
ceased's   right    is    by  assignation^   d:c,, 
describe  title)      .            .            ,             . 

4.  Interest  as  above  . 

Total  Amount  of  Personal  Estate  in  the  United 
Kingdom,  and  money  secured  on  Heritage 
in  Scotland,  &c,     ,            .             .           £ 

ABROAD. 
Describe  the  Property  amd  where  locally  situated, 
IfoU. — ^All  Inventories  to  be  written  on  foolscap  paper. 

% 

161.  Form  of  Inyentory  of  Personal  Estate— Debts 
deducted. — The  following  is  the  form  supplied  by  the  Inland 
Bevenue  for  cases  where  the  deceased  died  domiciled  in  the  United 
Kingdom,  and  deduction  is  taken  of  debts  owing  by  him  to  persons 
in  the  United  Kingdom  and  funeral  expenses. 
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Inventory  as  in  above  Form. 

Gross  Total  Amount  of  Personal  Estate  in  Scot- 
land, England,  and  Ireland  .  .  £* 


SCHEDULE  OF  DEBTS  due  and  owing  from 
the  deceased  at  the  time  of  his  death  to 
persons  resident  in  the  United  Kingdom, 
and  Funeral  Expenses,  (e) 

I.  DEBTS. 

1.  Robert  Jennings,  Wine  Merchant 

2.  John  Smith,  Grocer. 

3.  James  Brown,  Butcher 

4.  Thomas  Jones,  Baker 

5.  Charles  Robertson,  Draper 

6.  Edward  Thomson,  Doctor 
.7.  Mary  Dunlop,  Servant 

II.  FUNERAL  EXPENSES. 
John  Croall  &  Son,  Undertakers 
Cemetery  Fees ..... 
Total  Amount  op  Debts  and  Funeral 

Expenses.  £ 

ABSTRACT. 

Total  Amount  of  Personal  Estate,  as  per  fore- 
going Inventory    .... 

Amount  of  Debts  and  Funeral  Expenses,  as 
per  Schedule  .... 

Nett  Value  of  Personal  Estate  chargeable  with 
Duty         ....  X 

162.  Inventory  must  be  given  up  on  Oath.— Along  with  the 
inventory  there  must  be  produced  by  the  executor,  beneficiary, 
trustee,  or  otherwise,(/)  an  oath  or  afltonation  by  him  that  the 
inventory  contains  a  full  and  true  statement  of  the  deceased's 
whole  personal  estate  and  efiPects  wherever  situated,  so  far  as 
known  to  him ;   and  he  must  depone  to  the  other  particulars 


£  8.  d. 

I 


£         s.        d. 


(e)  Bee  §  1^5  as  to  debts  deduc- 
tible. 


(/)  §  150. 
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applicable  to  the  individual  case  as  mentioned  in  the  appropriate 
form  of  oath  prescribed  by  the  Inland  Ee venue  Commissioners,  (gf) 
The  Commissioners  of  Inland  Revenue  may,  at  any  time  within 
three  years  from  the  recording  of  the  inventory,  call  upon  the 
executor  to  furnish  explanations  and  to  produce  documentary  or 
other  evidence  respecting  any  particulars  in  the  inventory.(A) 

163.  Who  may  Administer  Oath.— The  oath  or  affirmatioi) 
may  be  taken  in  Edinburgh  either  before  the  Sheriff  or  his  substi- 
tute, or  the  Sheriff-Clerk  or  his  depute,  and,  in  those  counties 
where  the  office  of  Commissary-Clerk  still  exists,  before  the  Com- 
missary-clerk or  his  depute,  or  before  any  commissioner  appointed 
by  the  Sheriff,  or  before  any  Magistrate  or  Justice  of  the  Peace 
within  the  United  Kingdom  or  colonies,  or  any  British  Con8ul.(i) 

In  the  case  of  accounts,  any  officer  authorised  by  the  Commis- 
sioners of  Inland  Revenue  may  administer  the  oath(  j) ;  and  these 
Commissioners  have  lately  authorised  the  distributors  and  sub- 
distributors of  stamps,  and  also  certain  officers  of  the  Legacy  and 
Succession  Duties  Department  at  Edinburgh  to  administer  the 
oath. 

The  oath  must  be  annexed  to  the  inventory,  and  after  using  the 
proper  ad  valorem  stamp  of  the  inventory  the  additional  matter 
may  be  written  on  plain  paper. 

164.  Form  of  Oath,— Debts  not  Deducted,  and  Deceased 
Died  Domiciled  in  Scotland.— 

At  ,  the  day  of  One  thousand  eight 

hundred  and  In  presence  of  Esq.,  Sheriff  of  the 

County  of  (or  Sheriff-Siibstitute,  or  the  Sheriff  or  Comr 

fniasary-Clerk  or  his  DeptUe,  or  Commissioner  appointed  by  the  Sheriffs 
or  any  Magistrate  or  Justice  of  the  Peace  within  the  United  Kingdom 
or  the  Colonies^  or  any  British  Consul) :  Appeased  (name  and  de- 
aeription)^  executor  of  the  deceased  (name  a/nd  description)^  who  being 
solemnly  sworn  and  examined,  depones,  That  the  said 
died  at  (where  English  or  Irish  estate  is  included 

in  the  Inventory,  add  domiciled  in  Scotland),  upon  the 
day  of  ,  and  left  a  widow  and  lawful  issue  surviving 

(or  as  the  case  may  be)  :  That  the  deponent  has  entered  upon  the 


(g)  §§  164,  165.  <  in  case  of  estates  under  £300,  see  § 

(h)  44  Vict.  c.  12,  §  37.  |  169. 

(t)  21  &  22  Vict.  c.  56,  §  11  ;  39  &  ( j)  44  Vict.  c.  12,  §  39. 

40  Vict  c  70,  part  7.     As  to  oaths 
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possession  and  management  of  the  deceased's  estate  as  executor,  nomi- 
nated by  him,  along  with  (design  them),  and  also  along  with  {detign 
him)y  now  deceased  {or  who  declines  to  accept),  in  a  general  disposi- 
tion and  deed  of  settlement,  executed  by  him  upon  the  day  of 
,  registered  in  the  Books  of  Council  and  Session  on 
the                day  of                            ,  an  extract  whereof  {N.B. — The 
principal  disposition  and  settlement  may  be  produced  though  not 
registered)  is  now  exhibited  and  signed  by  the  deponent  and  the  said 
,  of  this  date,  as  relative  hereto  [or,  and  the  deponeni 
lias  entered  {or  is  ahovi  to  enter)  upon  the  possession  and  management 
of  liis  personal  or  m^oveable  estate,  as  executor-datvoe  qua  nearest  in 
hin  {or  qua  relict  or  qua  creditor,  (kc.),'or  where  there  has  been  no 
appointment  of  Executor  state  the  character  in  which  the  deponent 
represents  the  deceased] :  That  the  deponent  does  not  know  of  any 
testamentary  settlement  or  ^vriting  relative  to  the  disposal  of  the 
deceased's  personal  estate  or  effects,  or  any  part  thereof,  other  than 
the  said                             [or,  that  the  deponent  knows  of  no  testament- 
tary  settlement  or  other  writing  left  by  the  deceased  relative  to  the  dis- 
posal of  his  personal  estate  or  effects,  or  any  pa/rt  thereof]  :  That  the 
foregoing  Inventory,  signed  by  the  deponent  and  the  said 
as  relative  hereto,  is  a  full  and  complete  Inventory  of  the  personal 
estate  and  effects  of  the  said  deceased                               wheresoever 
situated,  and  belonging  or  due  to  him  beneficially  at  the  time  of  his 
death  [and  money  secured  by  Scottish  Bonds  or  other  Instruments 
excluding  executors^  in  so  far  as  the  same  has  come  to  the  deponent's 
knowledge  [or,  that  the  deponent  does  not  know  of  any  money  or  pro- 
perty belonging  to  the  deceased  secured  by  Scottish  Bonds  or  other 
Instruments  excluding   executors ;    or,  thai   the  money  or  property 
belonging  to  the  deceased  secured  by  Scottish  Bonds  or  other  Instru- 
ments excluding  executors,{k)  is  not  accounted  for  in  this  Inventory]  : 
That  the  said  deceased  had  heritable  estate  in  this  country  {or  tike 
said  deceased  had  no  heritable  estate  in  this  country  in  so  far  as 
known  to  the  deponent) :  That  the  value  at  this  date  of  the  said 
personal  estate  and  effects  situated  in  Scotland  (or,  where  Englif^b 
or  Irish  estate  is  included,  in  the  United  Kingdom)  [and  of  the  said 
money  {if  any)]  including  the  proceeds  accrued  thereon  down  to  this 
date,  is                   pounds  sterling,  and  does  not  exceed 
pounds  sterling.     (If  confirmation  be  required,  Th€Lt  confirmation  of 
the  said  personal  estate  is  required  in  favour  of  the  deponent  and  the 
said                                 .)     (If  confirmation  be  not  required.  That 
confirmation  is  not  at  present  required,)      All  which  is  truth,   as 
the  deponent  shall  answer  to  God. 

{k)  See  §  158  as  to  heritable  securities. 


1 
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165.  Form  of  Oath,— Debts  Deducted,  and  Deceased  Died 
Domiciled  in  United  Kingdom. 

At  ,  the  day  of  One  thousand  eight 

hundred  and  In  presence  of  Esq.,  Sheriff  of  the 

County  of  (or  SheriffsvhHittite,  or  the  Sheriff  or  Com- 

missary-clerk or  his  Depute^  or  Commissioner  appoitUed  by  the 
Sheriffy  or  arvy  Magistrate  or  Justice  of  the  Peace  toithin  the  United 
Kingdom  or  the  Colonies^  or  any  British  Consul) :  Appeared  (name 
and  description),  executor  of  the  deceased  (name  and  description)y 
who  being  solemnly  sworn  and  examined,  depones,  that  the  said 
died  at  domiciled  at 

upon  the  day  of  ,  and  left 

a  widow  and  lawful  issue  surviving  (or  as  the  case  may  be) :  That  the 
deponent  has  entered  upon  the  possession  and  management  of  the 
deceased's  estate  as  executor,  nominated  by  him,  along  with  (design 
them)y  and  also  along  with  (design  him),  now  deceased  (or  who 
declines  to  accept),  in  a  general  disposition  and  deed  of  settlement, 
executed  by  him  upon  the  day  of  ,  registered 

in  the  Books  of  Council  and  Session  on  the  day  of  , 

an  extract  whereof  (N,B, — ^The  principal  disposition  and  settlement 
may  be  produced  though  not  registered)  is  now  exhibited  and  signed 
by  the  deponent  and  the  said  of  this  date, 

as  relative  hereto  [or,  and  the  deponent  has  entered  (or  is  about  to 
enter)  upon  the  possession  and  ma/nagement  of  his  personal  or 
moveable  estate,  as  executor-dative  qua  nearest  in  kin  (or  qua  relict 
<yr  qua  creditor,  ike,)'] :  That  the  deponent  does  not  know  of  any 
testamentary  settlement  or  writing  relative  to  the  disposal  of  the 
deceased's  personal  estate  or  effects,  or  any  part  thereof,  other  than 
the  said  [or,  thai  the  deponent  knows  of  no  testamentary 

settlement  or  other  writing  left  by  the  deceased  relative  to  the  disposal 
of  his  personal  estate  or  effects,  or  any  part  thereof] :  That  the  fore- 
going Inventory,  signed  by  the  deponent  and  the  said 
as  relative  hereto,  is  a  full  and  complete  Inventory  of  the  personal 
estate  and  effects  of  the  said  deceased  -  wheresoever 

situated,  and  belonging  or  due  to  him  beneficially  at  the  time  of  his 
death  [and  Money  secured  by  Scottish  Bonds  or  other  Instruments, 
excluding  executors\(l)  in  so  far  as  the  same  has  come  to  the 
deponent's  knowledge  [or,  thai  the  deponent  does  not  know  of  any 
money  or  property  belonging  to  the  deceased  secured  by  Scottish  Bonds 
or  other  Instruments  excluding  executors,  or,  that  the  money  or  pro- 
perty belonging  to  the  deceased  secured  by  the  Scottish  Bonds  or  other 

(I)  See  §  158  as  to  heritable  securities. 
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Ingtruments  exclvding  executors  i$  not  accounted  for  in  this  In- 
ventory] :  That  the  said  deceased  was  due  and 
owing  at  the  time  of  his  death  to  persons  resident  in  the  United 
Kingdom,  the  debts  enumerated  in  the  foregoing  Schedule:  That 
these  debts  are  payable  by  law  out  of  the  estate  and  effects  comprised 
in  the  foregoing  Inyentory,  are  not  nor  any  of  them  voluntaxy  debts 
made  payable  on  the  death  of  the  deceased,  or  voluntary  debts  pay- 
able under  some  instrument  delivered  to  the  donee  thereof  within 
three  months  before  the  death  of  the  deceased,  or  debts  which  are 
primarily  payable  out  of  any  real  estate  belonging  to  the  deceased,  or 
debts  in  respect  whereof  a  reimbursement  is  capable  of  being  re- 
claimed from  any  real  estate  of  the  deceased,  or  from  any  other  estate 
or  person  whatsoever  :  That  these  debts,  with  the  Funeral  expenses 
of  the  said  deceased,  as  also  shown  in  the  said  Schedule,  amount  to 
pounds  shillings  and  pence:  That 
the  nett  value  at  this  date  of  the  said  personal  estate  and  effects 
situated  in  Scotland  (or,  where  English  or  Irish  estate  is  included, 
in  the  United  Kingdom)  [and  of  tlie  said  money  (if  any)]  including 
the  proceeds  accrued  thereon  down  to  this  date,  and  after  deducting 
the  amount  of  the  said  debts  and  Funeral  expenses,  is 
pounds  sterling,  and  does  not  exceed  pounds  steriing. 
(If  confirmation  be  requii*ed.  That  confirmation  of  the  said  personal 
estate  is  required  in  favour  of  tlie  deponent  and  the  said 
).  (If  confirmation  be  not  required.  That 
confirmation  is  not  at  present  required.)  All  which  is  tme,  as  the 
deponent  shall  answer  to  God. 

166.  Return  of  Inventory  Duty  on  Account  of  Debts  Paid. 

As  already  mentioned,  the  former  Stamp  Acts  required  a  duty 
to  be  paid  on  the  inventory  of  the  whole  succession  at  its  gross 
value,  without  deduction  on  account  of  debts  falling  to  be  paid 
thereout.(m)  It  frequently  happened,  therefore,  that  the  estate 
realised  nothing  like  the  amount  included  in  the  inventory  ;  and 
the  Act  accordingly  provided  for  the  reduction  of  the  duty  to  the 
amount  corresponding  to  the  nett  value  of  the  estate,  provided  the 
return  of  duty  was  claimed  within  three  years  from  the  time  of 
recording  the  inventory,  and  that  the  debts  were  claimable  by  law 
out  of  the  personal  estate,  and  were  then  actually  paid.(7i)  Where 
personal  debts  became  chargeable  on  the  heritable  estate,  a  portion 
of  the  inventory  duty  paid  in  respect  of  money  secured  on  heritage 


(m)  55  Geo.  III.  c.  184,  Sch.  Part  I       («)  55  Geo.  TIL  c.  1R4,  §  51,  and 
3.  I  6  &  6  Vict,  c  79,  §  23. 
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was  allowed. (o)  But  uo  return  was  granted  in  respect  of  voluntary 
debts  due  from  a  person  dying  after  28th  June,  1861,  expressed 
to  be  payable  on  the  death  of  the  deceased,  or  under  any  instru- 
ment which  shall  not  have  been  bona  fide  delivered  to  the  donee 
thereof  three  months  before  the  death  of  such  person.(j})  The 
funeral  expenses  and  those  connected  with  the  inventory  were  not 
allowed  as  deductions.  If  the  estate  could  not  be  realised  within 
three  years,  the  time  to  apply  for  return  of  duty  could  be  extended 
by  the  Inland  Revenue  Commissioners  on  application  for  that 
purpose.(}) 

The  necessity  for  this  round-about  way  of  adjusting  the  inven- 
tory accounts  has  now  been  removed  by  the  Customs  and  Inland 
Revenue  Act,  1881.  That  Act(r)  allows  to  be  deducted  from  the 
amount  of  the  inventory  "  debts  due  and  owing  from  the  deceased, 
and  payable  by  law  out  of  any  part  of  the  estate  and  effects  com- 
prised in  the  affidavit  or  inventory,  but  are  not  to  include  volun- 
tary debts  expressed  to  be  payable  on  the  death  of  the  deceased, 
or  payable  under  any  instrument  which  shall  not  have  been  bona 
fide  delivered  to  the  donee  thereof  three  months  before  the  death 
of  the  deceased,  or  debts  in  respect  whereof  any  real  estate  may 
be  primarily  liable,  or  a  reimbursement  may  be  capable  of  being 
claimed  from  any  real  estate  of  the  deceased,  or  from  any  other 
estate  or  person ;"  the  funeral  expenses  to  be  deducted  under  this 
power  **  include  only  such  expenses  as  are  allowable  as  reasonable 
funeral  expenses  according  to  law.(«). 

167.  Official  Regulations. — The  following  regulations  have 
been  prescribed  by  the  Inland  Revenue  Commissioners  in  regard  to 
obtaining  a  return  of  the  Stamp  Duty  on  inventories  exhibited  after 
31st  August,  1815,  on  the  ground  of  debts  paid  out  of  the  estate : — 

1.  Application  must  be  made  by  the  claimant,  in  person  or  by  his 
agent,  at  the  Legacy  Duty  Office  of  Inland  Revenue,  Edinburgh, 
upon  any  Monday  or  Friday,  but  no  return  can  be  deemed  to 
have  been  duly  applied  for  unless  the  application  is  made  by 
means  of  a  sworn  affidavit  and  schedule  of  debts,  according  to 
the  next  succeeding  regulation,  within  Hi/ree  yewrs  from  the  dale 
of  recording  the  Inventory  in  the  Books  of  the  Sheriff  or 
Commissary  Court  If,  however,  the  executor  or  legal  repre- 
sentative shall  be  prevented  from  claiming  a  return  of  duty  within 


(o)  23  &  24  Vict  c.  80,  §§  4  &  6. 
(p)  24  &  26  Vict  c.  92,  §  3. 
(7)  55  Geo.  III.  c.  184,  §51. 


(r)  44  Vict  c.  12,  §  28  ;  not  retro- 
spectiye. 

(«)  44  Vict  c.  12,  §  2y. 
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that  period,  application  to  the  Commissioners  of  Inland  Revenue,  bj 
letter  addressed  to  Alfred  Hanson,  Esq.,  Inland  Kevenne,  Somerset 
House,  London,  W.O.,  having  the  Legacy  Duty  Office  reference  on 
it,  may  be  made,  in  the  first  instance,  to  grant  further  time,  and  this 
must  be  obtained  before  making  the  claim. 

2.  It  is  necessary  to  produce  an  affidavit  of  the  executor  or  legal 
representative  of  the  deceased,  and  a  schedule  of  debts  in  respect 
of  which  the  return  of  duty  is  claimed,  according  to  the  forms  given 
therein  and  below(a),  together  with  such  valuations  or  appraisements 
as  are  referred  to  in  the  inventory. 

3.  Evidence  must  be  given  of  the  validity  of  the  debts,  and  of 
their  being  payable  by  law,  and  paid  out  of  the  deceased's  personal 
estate ;  and  vouchers  (on  the  proper  stamps)  of  the  payment  thereof 
must  be  exhibited.  The  proper  documents  in  respect  of  debts  on 
bond,  bill,  or  other  security,  are  the  several  instruments  (duly 
stamped)  relating  to  such  debts,  with  the  proper  discharges  or  other 
acknowledgments  of  the  payment  If  the  debts  are  not  secured  by 
bonds,  bills,  or  otherwise,  the  relative  accounts,  or  other  instructions, 
should  be  produced. 

L  The  affidavit  may  be  made  in  England  before  a  Commissioner 
appointed  to  administer  oaths  in  the  Supreme  Court  of  Judicature 
in  England,  or  at  the  Legacy  Duty  Office,  Somerset  House ;  or  in 
Scotland  before  one  of  Her  Majesty's  Justices  of  the  Peace.  But 
unless  made  at  the  Legacy  Duty  Office,  Somerset  House,  or  before 
a  Justice  of  the  Peace  in  Scollamdy  such  affidavit  requires  a  28.  6d. 
stamp. 

5.  The  affidavit  is  to  be  written  on  a  sheet  of  foolscap  paper,  with 
a  qua/rter  margin  on  the  left-hand  side  of  each  page.  On  the  third 
page  of  the  sheet,  the  amount  or  value  of  the  deceased's  estate  is  to 
be  stated  from  the  inventory  exhibited  in  the  proper  Court,  and  any 
correction  of  the  value  may  here  be  made,  not  inferring  the  altera- 
tion of  the  amount  of  Stamp  Duty ;  and  a  schedule  or  list  is  to  be 
given  of  the  debts  actually  paid,  in  the  form  and  manner  set  forth 
therein  and  below(6).  It  will  also  be  proper  to  number  the  articles 
of  the  schedule,  and  to  put  corresponding  numbers  upon  the  vouchers. 

6.  If  an  additional  inventory  shall  be  requisite  at  the  time  of 
applying  for  a  return  of  the  duty,  on  the  ground  of  debts,  such 
additional  inventory,  duly  stamped,  should  be  exhibited  in  the 
proper  Court  If,  on  the  other  hand,  any  effects  shall  have  been  over- 
stated in  the  original  inventory,  so  as  to  have  occasioned  the  inadver- 
tent payment  of  a  higher  rate  of  duty  than  that  legally  payable  in 

(a)  §  168.  I      (6)  pp.  187,  188. 
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reference  to  the  true  gross  value  of  the  estate,  it  will  be  competent  to 
exhibit  a  new  inventory  in  the  Sheriff  or  Commissary  Court,  containing 
sTudi  gross  value,  and  stamped  in  correspondence  therewith;  and 
thereafter  to  obtain  allowance  of  the  original  inventory,  as  a  spoiled 
stamp,  provided  such  allowance  shall  be  applied  for  within  six 
calendar  months  from  the  date  of  the  new  inventory,  and  provided 
thia  shall  have  been  exhibited  before  the  obtaining  of  any  return  of 
the  duty  paid  on  the  original  inventory. 

7.  A  return  of  duty  cannot  be  granted  on  account  of  debts  which 
are  not  actually  paid,  nor  until  the  effects  of  the  deceased  be  fuUy 
gpt  in  and  converted  into  money,  or  the  amount  and  value  thereof 
shall  be  otherwise  clearly  ascertained,  and  the  executor  or  legal  repre- 
sentative enabled  to  render  an  account  of  the  clear  residue  of  the 
personal  estate  of  the  deceased,  and  pay  the  Legacy  Duty  thereon. 
To  instruct  that  the  Legacy  Duty  has  been  paid  or  that  no  Legacy 
Duty  is  due,  the  presenter  of  the  claim  must  obtain  a  certificate 
thereon,  by  the  proper  officer,  to  that  effect.  The  return  of  the 
Stamp  Duty  upon  an  inventory  is  restricted  to  the  debts  actually 
contracted,  and  due  and  owing  by  the  deceased  at  the  time  of  his 
death,  and  payable  by  law  out  of  his  personal  estate ;  and  no  return 
can  be  granted,  in  respect  of  debts,  with  reference  to  any  inventory 
dated  prior  to  the  1st  September,  1815. 

8.  All  the  personal  effects  of  a  deceased  person  are  liable  to  the 
payment  of  his  personal  debts.  When  Probate  or  Administration 
Duty  has  been  paid  in  respect  of  the  personal  estate  in  England  and 
Ireland,  an  apportionment  of  the  debts  is  necessary.  In  that  case 
merely  the  amount  of  debts  corresponding  to  the  proportion  which 
the  Scotch  effects  bear  to  the  estate  in  England  and  Ireland  of  the 
deceased,  will  be  deducted  from  the  amount  of  the  debts  described  in 
the  schedule,  for  ascertaining  the  return  of  Inventory  Duty  which 
is  l^pally  claimable.  And  for  facilitating  such  an  apportionment,  it 
will  be  necessary  to  notice  the  estate  in  England  and  Ireland,  if 
there  be  such,  and  to  specify  the  amount  or  value  in  the  Schedule 
No.  2,  which  is  suggested  in  the  annexed  form  (page  188),  but 
which  will  not  be  requisite  if  the  personal  effects  of  the  deceased  are 
entirely  situated  in  Scotland.  Neither  will  it  be  necessary  when  the 
inventory  shall  embrace  the  whole  effects  of  the  deceased  in  Great 
Britain  and  Ireland,  and  bear  a  corresponding  amount  of  duty,  in 
terms  of  the  Act  21  &  22  Vict.  <2ap.  56. 

9.  With  reference  to  such  proportion  of  the  debts  as  may,  in  the 
result  of  an  apportionment,  be  ascertained  to  correspond  to  the 
particular  amount  of  any  effects  of  the  deceased,  in  respect  of  which 
his  will  has  been  proved  or  letters  of  administration  granted  in 
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Eugland  or  in  Ireland,  a  distinct  application  for  a  corresponding 
return  of  the  Probate  or  Administration  Duty  may  be  made  at  the 
Legacy  Duty  Office,  Somerset  House,  or  in  Dublin,  according  to  the 
forms  there  recognised.  But  the  production  of  vouchers  of  the 
debts  at  that  Office  may  be  occasionally  rendered  unnecessary  by  a 
certificate  of  their  correctness  from  the  Office  at  EdinburgL 

10.  In  all  cases  in  which  a  less  sum  than  the  full  amount  of  the 
debt  due  shall  have  been  paid,  such  smaller  sum  must  be  inserted  in 
the  schedule,  that  being  the  sum  actually  paid ;  and  this  latter  sum 
must  appear  in  the  body  of  the  affidavit. 

11.  When  the  daim  shall  have  been  examined  and  ascertained  to 
be  in  all  resi)ects  correct,  the  vouchers  will  be  returned  to  the 
parties.  The  Comptroller  of  Inland  Eevenue  will  subsequently 
notify  the  result;  and  a  Betum  of  Duty  (if  authorised)  will  be 
thereupon  obtained,  all  Legacy  and  Succession  duty  then  due  having 
first  been  paid. 

12.  If,  in  the  affidavit,  the  deponent  should  pray  to  have  the  duty 
to  be  returned  paid  to  his  agent,  the  agent's  receipt  for  the  same  will 
be  a  sufficient  discharge. 

13.  The  Superintendent  of  Legacy  and  Succession  duties  at  Edin- 
burgh, is  instructed  and  authorised  to  call  for  such  explanations 
from  any  claimant  for  a  return  of  duty,  or  from  the  agent  of  such 
claimant,  in  the  form  of  an  affidavit  of  verity  or  of  credulity,  or 
otherwise,  as  may  be  considered  requisite  under  the  particular 
circumstances  of  the  relative  claim,  but  he  is  not  at  liberty  to 
dispense  with  a  particular  observance  of  these  regulations. 

168.  Form  of  Affidavit  for  Return  of  Duty.— The  following 
is  the  form  issued  by  the  Inland  Bevenue : — 

To  be  filled  in  from  the  Cir- )  .  ( This    Eeferenoe    mut    be 

g  W       cular  Letter  lasned  by  the  fJiegtSter      No.      18      Fol,      {  written  on  the  Back  also  of 
^        Legacy  Duty  Department     )  (the  Affidavit. 

1^       

^1  At            upon  the                    day  of                  One  Thousand  Eight 

1 1  Hundred  and                    ,  in  the  presence  of  0.  D.,  one  of   Her 

Ig^  Majesty's  Justices  of  the  Peace  for                       ,  appeared  A.  B. 

c|  {dMign  him),  the  executor-^«tom€ntor2/  (or  dative)  of  E.  R,  late 

I  >2  ,  who  died  on  the                  day  of                  ,  One  Thou- 

s  g  .  sand  Eight  Hundred  and                     ;  and  being  solemnly  sworn  and 

I  §  S  examined,  depones,  That  the  said  deponent  did  exhibit,  in  the  Sherif! 

^  g  01*  Commissary  Court  of                       ,  a  full  and  complete  inventory 

||^  (see  Note  D  so  /cur  as  tlven  known),  duly  stamped,  in  terms  of  law, 

j^l  of  ail  the  personal  estate  and  effects  of  the  said  deceased  E.  F.; 

1 1  and  particularly    all   the   property  over  which   the  deceased   had 


I 
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a  general  power  of  appointment  (see  Note  F)  wherever  situ- 
ated, and  therein  described  as  amounting,  so  far  as  situated 
in  Scotland  (see  Note  E  below)  to  the  sum  of  and 

on  which  Inventory  was  paid  a  stamp  duty  of 
(see  Note  D  below),  and  depones.  That  such  personal  estate  and 
effects  are  now  fully  got  in  (or,  the  amount  or  value  of  sv^h  personal 
estoite  and  effects  is  now  clea/rly  ascertained);  and  that  the  gross 
amount  or  produce  (or  valus)  thereof  does  not  exceed  the  said  sum 
of  (see  Note  A  below),  according  to  the  best  of  the  know- 

ledge, information,  and  belief  of  this  deponent :  Depones,  That  the  said  ^  | 
deceased  did  not,  to  the  best  of  the  deponent's  knowledge  and  belief,  11 
die  possessed  of  any  other  personal  estate  or  effects  whatever  in  Great  J| 
Britain  or  Ireland  (see  Note  B  below) :    [unless  of  the  effects  |^ 

SITUATED  IN  KnGLAND  AND  IRELAND,  AMOUNTING  TO  ^  || 

WHICH  ABE  SET  FORTH  IN  THE  SCHEDULE  No.  2,  HEREUNTO  ANNEXED,     I  «^ 

AND  SIGNED  BY  THE  deponent]  :   And  depones.  That  the  deponent  |^i 

has  actually  paid  debts  (see  Note  C  below)  of  the  full  amount  of  ||  J 

due  and  owing  from  the  deceased  at  the  time  of  his  ||t 

death  and  payable  by  law  out  of  his  personal  estate,  according  to  the  ^m% 

schedule  thereof  hereunto  annexed,  and  signed,  by  the  deponent,  |  &j 

without  reckoning  or  including  any  interest  accrued  or  become  due  l:S] 

upon  any  debt  since  the  deceased's  death  (see  Note  B  below,  above  ^\ 
referred  to) :  [and  depones,  that  upon  a  rateable  apportionment-  il^j 

OF  the  amount  of  the  said  debts   between  the  PERSONAL  EFFECTS  || « 

OF   THE  DECEASED   IN   SCOTLAND  AND    THOSE  SPECIFIED  IN   THE   SAID  '^■oj 

SCHEDULE,  MARKED  No.    2   RESPECTIVELY,   THE   PROPORTION   THEREOF  |^|t 

LIABLE  TO  BE  ALLOCATED  ON  THE   EFFECTS  WITHIN   SCOTLAND  APPEARS  J  a  j 

TO  BE  and  that  this  sum  being  deducted  from  the  amount  ^  |  \ 

or  value  of  the  said  personal  estate  and  effects  of  the  deceased  (see   ji^* 
Note  B)  [in  Scotland],  doth  reduce  the  same  to  a  balance  of  1 0 1 

;  which,  if  it  had  been  the  whole  gross  amount  or  value  of  1^1 
the  said  personal  estate  and  effects  of  the  deceased,  would  have  **|i 
occasioned  a  less  Stamp  Duty  to  be  paid  on  the  said  Inventory  than 
was  actually  paid  thereon  by  the  sum  of  ,  as  this  deponent 

has  been  informed  and  believes  :  And  fartlier  depones.  That  relief  or 
reimbursement  of  the  debts  specified  in  the  aforesaid  schedule,  or  of 
any  part  or  parts  thereof,  has  not  been  obtained,  and  is  not  due  or 
claimable,  from  any  real  estate  of  the  said  deceased,  or  from  any 
other  estate  distinct  from  the  said  personal  estate,  or  from  any  person 
or  persons  whatever.  All  which  is  truth,  as  this  deponent  shall 
answer  to  Qod;  and  is  now  submitted  to  the  Commissioners  of 
Inland  Revenue,  praying  that  the  said  sum  of  may  be 

returned  to  this  de[ionent,  pursuant  to  the  Act  of  Parliament  in  that 
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behalf;  and  that  the  same  may  be  paid  to  ,  the  agent 

for  this  deponent,   whose  receipt  shall  be  a  sufficient  discharge 
therefor. 


NOTB. 

(A)  If  this  is  dififerent  from  the  original  total  of  the  Inventory,  add, 
omitting  the  word  ''said,"  "as  appears  from  the  expknatoiy  state- 
^  ment  contained  in  the  introduction  to  the  Schedule  hereunto 
>'  annexed."  But  if  the  actual  gross  amount  shall  be  such  as  to 
infer  a  higher  rate  of  duty  than  that  paid  on  the  Inventory  ;  or  if 
any  effects  shall  have  been  overstated,  so  as  to  have  occasioned  the 
inadvertent  payment  of  a  hi^er  rate  of  dnty  than  that  payable  in 
reference  to  the  true  gross  value  of  the  estate ;  then,  in  the  former 
case,  an  additional  Inventory  should,  and  in  the  latter  case,  a  new 
Inventory  must,  precede  the  daini  of  return. 

(6)  If  the  deceased  did  die  possessed  of  any  other  property  in  Great 
Britain  or  Ireland,  insert  those  relative  words  which  are  placed 
within  brackets,  and  in  a  different  type,  with  such  alterations  or 
additions  as  the  case  may  require.    (See  the  Sth  RegtUatian,) 

(C)  If  the  executor  has  retained  any  debt  due  to  himself  (or  herself)^ 
omit  '*  has  actually  paid  debts,"  and  say,  *'  is  entitled  to  retain,  and 
"  has  retained,  the  sum  of  being  a  debt  dae  and  owing 
"  to  himself  (or  herself)^  and  has  actually  paid  tiie  other  debts  men- 
*'tioned  in  the  Schedule  hereunto  annexed;  the  whole  debts  so 
"  retained  and  paid  being  " 

If  the  estate  be  insolvent,  the  amount  of  the  funeral  and  testamentary 
expenses  must  be  set  forth  separately,  below  the  Schedule  of 
Debts. 

Should  the  Representatives,  in  consequence  of  taking  the  Real  Estate, 
or  from  any  other  cause,  choose  not  to  compound  with  the  Creditors, 
but  to  make  good  the  deficiency  out  of  their  own  funds,  then  only 
such  of  the  Debts  as  shall  be  paid  out  of  the  deceased's  assets  are  to 
be  inserted  in  the  Schedule. 

(D)  When  there  is  an  additional  Inventory,  put  in  the  words  in  Italics 
here,  and  insert  after  the  amount  of  Stamp  Duty  paid  on  the 
original  Inventoiy,  '^and  an  additional  Inventory,  being  a  full  and 
complete  Inventory  of  the  said  estate  and  effects,  amounting  to 
"  £  and  on  which  was  paid  a  Stamp  Duty  of  j^  , 
"  making  the  total  duty  j^ 

(E)  Add,  if  the  fact  be  so,  England  and  Ireland. 

(F)  If  no  property  over  which  the  deceased  had  a  power  of  appointment, 
omit  the  clause  and  insert  "  and  that  the  said  deceased  had  not  u 
general  power  of  appointment  over  any  property." 
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SCHEDULE  No.  1. 


FoBM  OF  Account. 


SOLVENT    ESTATK 

The  Total  Axoubt  of  the  Inventory  of  the 
Penonal  Estate  and  Effects  of  the  late  E.  F., 
reeorded  in  the  Sheriff  or  GommiMary  Court 
Books  of  on  the  £22,950    0    0 

*  SAeduU  of  DeUa  due  and  owing 
from  the  Decetued  at  the  time 
ef  his  Thaik  and  actually  Paid, 


So. 


43  19    0 
105    0    0 


Robert  Jennings, 
Wine  Merchant     £170    0    0 

2.  John        Badcliff, 

Upholsterer  235  19    0 

3.  Richard       Rolf e, 

Butcher     • 

4.  Chas.  liewishman. 

Tailor 
5l  Messn.       Barber 

k  Couy  for  Bfan- 

eheaterOoodi    .    1500  10    0 
&  MeaBrs-InglisACo., 

for  Calicoes  810    9    0 

7.  Mesm.  Rombold, 

for  Iziah  linens       432  10    0 

8.  John  Richards,  for 

Fustians    . 

9.  Thomsa  Rowland- 

son,  on  Bond  for 
Money  Lent, 
£7000,  with 
£337,  19lL  6d. 
interest  due  at 
the  Death  of  the 
Deceased  . 
Messrs.  Yigoree' 
Note  of  Hand 
for  Stationeiy  .      278  10    6 


133  15    0 


10. 


7337  19    6 


Balahcs 


11,048  12    0 
£11,901    8    0 


KoR.  —  The  Inventory 
Doty  CO  thb  Bslanoe, 
the  isBM  bdsg  under 
£12,000.  is  £900, 
vhkh  hdng  dedncted 
frasB  £350  (the  Dnty 
nki  on  the  Gross 
^tiieX  iMves  £150 
tobex " 


// 


(Signed) 

the  Deotated  thaU  have  died 
potHtmd  qf  other  Perianal 
Ettate  in  England,  Ireland,  or 
eUewhere  out  of  Scotland,  it  vnll 
be  neoemary  to  modify  the  eon- 
durione     of    the    preceding 


A.B. 

Executor. 


Form  of  Aocouvt. 


INSOLVENT  ESTATE. 

The  Total  AHOUirr  of  the  Inventory  of  the 
Personal  Estate  and  Effects  of  the  late  E.  F. , 
recorded  in  the  Sheriff  or  Commissary  Court 
Books  of  on  the  £19,960    0    0 

*  Schedule  of  Debtt  due  and  owing 
from  the  Deceaaed  at  the  time 
of  hit  Death  and  actUaUy  Paid, 

No. 

1.  Robert  Jennings, 

Wine  Merchant 

2.  John       Raddiff, 

Upholsterer 

3.  Richard      Rolfe, 

Butcher    . 

4.  Ghas.  Lewishman, 

Tailor 

5.  Messrs.       Barber 

k  Co.,  for  Man- 
chester Goods   . 

6.  Messrs.  Inglis&Go., 

for  CaUooes 

7.  Messrs.  Rumbold, 

for  Irish  Linens 

8.  John      Richards, 

for  Fustians  and 
other  Goods 

9.  Messrs.  King 

k  Son,  for  Plate 

10.  Messrs.    Vigures' 

Note    of    Hand 
for  Stationery   . 

11.  Messrs.  Cuthbert, 

for    lianchester 
Goods 

12.  Thomas  Rowland- 

son,  on  Bond  for 
Money  lent 

13.  James  Shrubshole, 

OD  Bond,  ditto  . 

14.  Richard  Soly,  on 

Bond,  ditto 

15.  John  Purvis, 

Note  of  Hand   . 


£170  0 

0 

235  19 

0 

43  19 

0 

105  0 

0 

2700  10 

0 

1810  9 

0 

1432  10 

0 

2133  15 
137  19 


278  2    4 

6545  2  10 

4000  0    0 

3500  0    0 

1500  0    0 

IGOO  0    0 


Total  Debts  £24,593  6    8 

But  the  Personal  Estate  sufficient 

to  pay  only      .  .19,440    0    0 

The  Amount  of  the  Funeral  and 
Testamentary  Expenses  (less 
the  Du^  to  be  returned)  being   £510    0    0 


(Signed)       A.  B. 
Executor, 
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Schedule  No.  1 — continued. 


Brought  forwurcL  £11,901  8  0 
Schedule  by  ttattna  the  Sum  of 
the  Debtt  (viz.— £11,048,  128.) 
in  the  inner  eolumUf  aaid  draw- 
ing  ouit  only  a  proportion 
thereof f  eorre^pondMig  to  the 
Effecte  situated  in  Scotland, 
thus^ 

Total  Debib,  £11,048  12  0 
But  (as  the  effeota  ntoated  eLse- 
where  amount  to  £24L866  as  in 
the  Schedule,  No.  2,  below) 
the  proportion  of  the  Debts 
oorresponding  to  the  Effects 
■itnated  in  Scotland  is  merely     5304    3  2} 


Balance 

Note.— The  InTentory  Dnty   c 
Halanoe,    the    same    being 


£17,645  16  9i 


this 
under 


£18.000.  is  £280 :  which  being  de. 
dacted  horn  £860  (the  l>uty  paid  on 
the  Gross  YaloeX  lesTes  £70  to  be 
returned. 

(Signed) 


A.R 

Executor. 


Funeral  and  Testamentary  Expeneet, 

John     Crisloe,     Undertaker,    for 

Funeral £100    0    0 

James   Shanks,    W.S.,     Business 
Account  .       .       £659    0    0 


Deduct  Duty  to 
be  returned. 


John  Purvis,  Factor 


299    0    0 


360    0    O 
50    0    O 

£510    0    O 


(Signed)       A.  B. 
Executor, 


*  Any  Correction  of  the  Total,  in  correspondence  with  Note  A  at  the  foot  of  the  second  page, 
should  be  conciBely  introduced  here.  Should  the  Debts  be  too  numerous  for  one  sheet  of  foolseap, 
an  additional  sheet  or  sheets  may  be  annexed. 


SCHEDULE  No.  2. 

PXRSOirAL  ESTATE  AND  EFFECTS  NOT  INOLDDED  IN  8CHED0LB  NO.   1. 

Here  state  tbe  effects  situated  in  Bngrland  and  Ireland  agreeably  to  the  8th 

Beffulation. 

£ 


9f         »f 


£24,855    0    0 


169.  Inventories  of  Personal  Estates  not  exceeding  £300. 

— Two  recent  Statutes  have  conferred  important  privileges  in 
•respect  of  inventories  and  confirmations  of  Intestate  Estates 
where  the  gross  amount  of  the  personal  estate  does  not  exceed 
£300. 

The  first  Act(^)  which  came  into  operation  and  took  effect  as  from 
19th  July,  1875,  provides  that  where 

(0  38  &  39  Vict.  c.  41.    This  Act  '  cable  to  testate  estates— viz.,  39  & 
applies    to    intestate   estates.       An  I  40  Vict.  c.  24. 
Act  was  subsequently  passed  appli- 
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(1.)  The  deceased  died  domiciled  in  Scotland ; 

(2.)  The  estate  does  not  exceed  £150 ;  and 

(3.)  The  applicant  is  widow,  or  child,  or  children  of  the 

intestate,  or  child  or  children  of  an   intestate's 

widow ; 

the  applicant  may,  instead  of  presenting  a  petition  to  the  Sheriff 
for  the  appointment  of  an  executor  and  going  through  the  cus- 
tomary formalities  for  obtaining  confirmation,  at  once  apply  to 
the  Sheriff-clerk  of  the  county  within  which  the  deceased 
was  domiciled  at  the  time  of  his  death,  to  prepare  an  inventory 
and  relative  oath,  and  such  clerk  shall  administer  the  oath ; 
and  on  caution  being  foimd  by  the  applicant,  the  clerk  will  record 
the  inventory  and  expede  the  confirmation,  for  fees  which  shall  not 
exceed  the  following  : — Where  the  estate  does  not  exceed  £20,  the 
sum  of  5s. ;  and  where  it  exceeds  £20,  the  sum  of  5s.,  and  a 
further  sum  of  Is.  for  every  £10  or  fraction  of  £10  exceeding  the 
£20. 

If  the  confirmation  contain  English  or  Irish  property,  it  may  be 
sealed  in  English  or  Irish  Courts  for  2s.  6d. 

The  clerk  may  refuse  to  proceed  if  not  satisfied  that  the  estate 
does  not  exceed  £150 ;  and  he  may  require  proof  of  the  identity 
and  relationship  of  the  applicant. 

The  powers  and  jurisdictions  of  all  the  Commissary  Courts, 
were  by  the  Sheriff  Courts  Act^  lS76,(u)  transferred  to  the 
Sheriffs  of  the  respective  counties;  and  all  appointments  of 
Commissary-clerk,  except  in  Edinburgh,  were  thereby  to  be 
abolished  on  vacancies  occurring. 

The  second  Act(v)  extends  the  provisions  of  the  first  Act  in  the 
case  of  persons  dying  after  1st  June,  1881,  (1)  where  the  estate 
"does  not  exceed  £300  without  any  deduction  for  debts  or  funeral 
expenses ;  (2)  whoever  may  be  the  applicant  for  representation ;  and 
(3)  wheresoever  the  deceased  may  have  been  domiciled  at  the  time 
of  death.  It  also  provides  that  the  above  fees,  inclusive  of  2a  6d. 
to  the  Commissary  or  Sheriff-clerk,  shall  not  exceed  15s. 

170.  Form  of  Jnventory  not  exceeding  £300,  and  of  Rela- 
tive Oath. — ^The  following  are  the  forms  supplied  by  the  Inland 
Revenue  Commissioners  as  meeting  the  requirements  of  the  above 
Acts: — 

{u)  39  &  40  Vict.  c.  70,  §§  35,  37.     |      (v)  44  Vict.  c.  12,  §§  33,  .34. 
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Inventory  of  the  Personal  Estate,  wheresover  situated,  of  [name  and 
description  of  deceasedly  who  died  at  on  the 

day  of  18 


SCOTTiAND. 

£ 

8. 

rf. 

1.  Cash  in  the  house     ..... 

2.  Household    furniture    and    other    effects    in     the 

deceased's  house     ..... 

1 

.3.  Stock  in  trade  and  other  effects  belonging  to  deceased 

4.  Sum  in  bank ;  viz.  [specify  ^>  ^^^  interest  thereon  to 

1 
1 

date  of  oath  to  Inventory]   .... 

I 

[Add  any  other  estate  in  the  usual  form.] 

At  ,  the  day  of  one  thousand  eight  hundred 

and  ,  In  presence  of  :  Appeabed  {name  and  description 

of  applicant)  who  being  solemnly  sworn  and  examined,  depones,  That 
the  said  {name  and  description  of  the  deceased)  died  at  on  the 

day  of  one  thousand  eight  hundred  and 

and  had  at  the  time  of  his  [or  her]  death  his  [or  her]  ordinary  or  prin- 
cipal domicile  in  :  That  the  deponent  is  the  executor  of  the 
said  deceased,  and  has  entered  upon  the  possession  and  management  of 
his  [or  her]  estate  as  executor  nominated  by  him  [or  her]  along  with 
in  his  [or  her]  will  [or  other  testaTnentary  settlement  or  wriUng] 
dated  the  day  of  eighteen  hundred  and  and  now 
exhibited  and  signed  by  the  deponent,  and  the  said  as 
relative  hereto,  (or,  that  the  deponent  is  the  widow  or  son  or  daughter, 
or  next  of  kin,  or  as  the  case  may  be)  of  the  said  deceased,  and  is 
desirous  to  enter  upon  the  possession  and  management  of  the 
deceased's  estate :  That  the  deponent  does  not  know  of  any  other  will 
or  testamentary  settlement  or  writing  relative  to  the  disposal  of  the 
deceased's  personal  estate  or  effects,  or  any  part  thereof  (or,  that  the 
deponent  does  not  know  of  any  testamentary  settlement  or  writing 
rdative  to  the  disposal  of  the  deceased^ s  personal  estate  or  fffects,  of 
any  part  thereof) :  That  the  foregoing  inventory,  signed  by  the 
deponent  and  the  said  as  relative  thereto,  is  a  full  and  com- 
plete inventory  of  the  personal  estate  and  effects  of  the  said  deceased 
wheresoever  situated,  and  belonging  or  due  to  him  [or  her] 
beneficially  at  the  time  of  his  [or  her]  death,  in  so  far  as  the  same  has 
come  to  the  deponent's  knowledge:  That  the  said  deceased  had 
heritable  estate  in  this  country  {or  the  said  deceased-  had  no  heritable 
estate  in  this  covmiry  in  so  far  as  known  to  the  depwtaat)  :  That  the 
value  at  this  date  of  the  said  personal  estate  and  effects,  including 
the  proceeds  accrued  thereon  down  to  this  date,  does  not  exceed 
three  hundred   pounds  sterling :    That  confirmation  of   the    said 
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personal  estate  in  Scotland  [England  and  Irekmd^  as  the  case  may  hel 
is  required  in  favour  of  the  deponent — All  which  is  truth,  as 
the  deponent  shall  answer  to  Gk)d. 

171.  Dnty  on  InTentories  not  exceeding  £300.— No  duty 
is  chargeable  on  estates  under  £100 ;  and  where  the  estate  exceeds 
this  sum  and  does  not  exceed  £300,  the  duty  is  30s.  The  payment 
of  this  dnty  relieves  from  legacy  or  succession  Axity,{w) 

If  it  should  be  discovered  after  the  inventory  has  been  given  up 
that  the  value  of  the  estate  exceeded  £300,  ''  then  a  sum  equal 
to  the  stamp  duty  payable  on  an  affidavit  or  inventory  in  respect 
of  the  true  value  of  such  estate  and  effects  shall  be  a  debt  due 
to  Her  Majesty  from  the  person  acting  in  the  administration 
of  such  estate  and  effects,  and  no  allowance  shall  be  made  in 
respect  of  the  sums  deposited  or  paid  by  him,  nor  shall  the  relief 
afforded  from  legacy  or  succession  duty  be  claimed  or  allowed  by 
reason  of  the  deposit  or  payment  of  any  sum."(^) 

172.  Giving  up  Additional  liiTentory.— If  at  any  subsequent 
period  in  the  management  of  the  executry,  other  property  belong- 
ing to  the  deceased  is  discovered,  inferring  payment  of  further 
duty,  the  Revenue  Statutes  require  that  the  executor  shall,  within 
two  calendar  months  after  such  discovery,  exhibit  upon  oath  an 
Additional  Inventory  specifying  such  property,  and  specifying  also 
the  amount  or  value  of  the  estate  and  effects  of  the  same  person 
comprised  in  the  former  Inventory.(y)  The  property  in  the  Addi- 
tional Inventory  must  also  be  sworn  to  according  to  the  value  at  the 
date  when  the  Inventory  is  given  up,  including  the  proceeds  that 
have  accrued  thereon.  It  is  sufficient  that  the  stamp  duty  paid 
on  the  original  and  additional  Inventory  be  of  the  amount  corres- 
ponding to  the  total  estate.(^)  If  the  total  estate,  original  and 
additional,  would  not  have  required  a  larger  stamp  than  that 
originally  paid,  the  additional  may  be  given  upon  unstamped  fool- 
scap paper.(a)  If  the  original  inventory  has  been  recorded  before 
1st  June,  1881,  the  stamp  duty  to  which  it  is  liable  is  the  stamp 
duty  exigible  previous  to  the  Act  of  that  year.(&) 

173.  Form  of  Additional  Inventory.— The  following  is  the 
form  prescribed  by  the  Inland  Eevenue  Office : — 

(tr)  44  Vict  c.  12,  §  36.  I       (a)  65  Geo.   III.  c,    184  ;   BelPa 

(x)  44  Vict,  c  12,  §  36.  I  Lect.  1040. 

(y)  48  G€o.  III.  c.  149,  §§  38,  40.  I       (6)  44  Vict.  c.  12,  §  27. 

(»)  16  &  17  Vict.  c.  59,  §  8. 
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Additional  IziTentory  of  the  Peraonal  Estate,  wheresoever  situated 
(and  of  Monej  secured  on  Heritable  Property  in  Scotland,  and 
of  Money  secured  by  Scotch  Bonds,  ko,,  excluding  executors),  of 
[narfie  and  designation  of  the  deceased],  who  died  at 
upon  the  day  of  18       . 


II. 


Amount  of  the  Estate  given  up  in  the  Inventory 

.   recorded  in  the  Sheriff  or  Commissary  Court 

Books  of  on  the       day  of  18     . 

SCOTLAND. 


Effects  Undervalued. 

Value  of  the  Stock  of  Wood  given 
up  in  the  Inventory 
Item  No.  at 

Produced  when  sold     . 


T 


d. 


Difference        .  .  . 

Interest  and  proceeds  on  ditto  to  date  of  oath 

to  this  Additional  Inventory      _^ ^ 

2.  Debt  due  on  Open  Account  by 

valued  in  the  Original 
Inventory 
Item  No.  at 

But  the  Debt  has  been  recovered  in 

fun  .  .  . 

Difference 

Interest  and  proceeds  on  ditto  to  date  of  oath 
to  this  Additional  Inventory 

Effects  Omitted. 
1.  Debts  amounting  to  JL  ranked  on 

the  Trust-Estate  of  upon 

which  a  final  Dividend  has  been  declared 
of  per  pound 

Interest  and  proceeds  to  date  of  oath  to  this 
Additional  Inventory 
Note, — The  deceased's  books  did  not  show  the 
existence  of  this  debt,  and  the  claim  was 
not  discovered  until  after  the  Inventory  was 
recorded. 


Note.  —  Inventory   Duty  on  the  total    Personal 

Estate  in  England,  Scotland,  and  Ireland,  and 

Money  secured  on  Heritage  in  Scotland,  is    £ 

The  Duty  paid  on  the  former  Inventory 

The  Duty  on  the  Additional  Inventory 


£\s,    d. 
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174.  Form  of  Oath  to  Additional  liiTentory.— The  followiog 
is  ike  fonn  prescribed  by  the  Inknd  Bevenue  Office : — 

At  the  day  of 

One  thouecmd  eight  hwndred  and 
In  presence  of  (c) 

Appeared  {name  and  desigwUion),  one  of  the  executors  nominated  by 
the  said  deceased  (or  executor-dative  (jim  of  the  deceased), 

who  being  solemnly  sworn  and  examined,  depones,  That  the  fore- 
going is  an  additional  inventory  of  the  personal    estate    of  the 
said  deceased,  as  ascertained  and  discovered  since  the 
day  of  when  the  original  inventory  of  the  deceased's 

estate  was  recorded  in  the  books  of  the  Commissary  Court  of 
the  Commissariot  of  That  the  deponent  has  not 

discovered  any  other  estate  or  effects  belonging  to  the  deceased. 
That  the  said  inventory,  which  is  signed  as  relative  hereto,  is  a  full 
and  true  inventory  of  all  the  personal  or  moveable  estate  or  effects  of 
the  said  deceased  wheresoever  situated,  already  recovered,  or  known 
to  be  existing,  belonging  or  due  to  him  beneficially  at  the  time  of  his 
death  [and  of  all  the  vnoney  secured  on  heritage  in  Scotland^{d)  and 
money  secured  on  Scottish  bonds,  excluding  executors^  and  money 
secured  on  Scottish  bonds  or  other  instruments,  the  rights  to  which  have 
been  taken  excluding  executors,  belonging  to  the  deceased,  liable  to  the 
duty  imposed  by  the  Acts  23  Vict.  c.  15,  and  23  &  24  Vict.  c.  80], 
in  so  &r  as  the  same  has  come  to  the  deponent's  knowledge  [or  thoA 
the  deponent  does  not  know  of  any  money  or  property  belonging  to  the 
deceased  liable  to  Hie  duty  imposed  by  the  Acts  23  Vict.  c.  15,  aiid  23 
&  24  Vict.  e.  80 — or  that  the  money  or  property  belonging  to  the 
deceased  liable  to  the  duty  imposed  by  the  Acts  23  Vict.  c.  15,  and 
23  and  24  Vict  c.  80,  is  not  accounted  for  in  this  inventory^  That 
the  value  at  this  date  of  the  said  personal  estate  and  effects  situated 
in  the  United  Kingdom  [and  of  the  said  money'\  including 
the  proceeds  accrued  on  the  additional  property  given  up  in 
this    inventory    down    to    this    date    is  pounds 

sterliug,  and  under  pounds  sterling.      (If    confirma- 

tion shall  be  required,  That  confirmation  of  the  said  personal 
estate  given  up  in  this  additional  inventory,  which  amounts,  unth 
the  proceeds  accrtted  thereon  down  to  this  date^  to  pounds 

sterling,  and  under  pounds  sterling,  is  required  in  favour 

of  .)      All  which  is   truth,  as    the   deponent  shall 

answer  to  God. 

(c)  See  §  163  for  persona  before  I      (cQ  See  §  158  as  to  heritable  secur- 
whom  oath  may  be  taken.  |  ities. 

O 
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176.  Oiving  up  a  Oorrectiye  Inrentory.— If  the  estate  as 
given  up  in  the  original  inventory  has  been  over-estimated,  or  if 
certain  property  has  been  improperly  included  in  it,  a  corrective 
inventory  should  be  exhibited  upon  oath  in  the  Sheriff  C!ourt, 
setting  forth  the  ascertained  value  of  the  property,  and  engrossed 
on  a  stamp  corresponding  to  such  ascertained  value.  The  duty  on 
the  original  inventory  will  be  allowed  on  affidavit  as  a  spoiled 
stamp,  if  lodged  within  six  months  from  the  recording  of  the 
corrective  inventory.(c). 

176.  Form  of  Corrective  Inventory.— The  following  is  the 
form  prescribed  by  the  Inland  Revenue  Commissioners : — 
Corrective  Inventory  of  the  Personal  Estate,  wheresoever  situated 
(and  of  Money  secured  on  Heritable  Property  in  Scotland,(/)  and 
of  Money  secured  by  Scotch  Bonds  &c.,  excluding  executors),  of 
(Tiome  and  designcUion  of  the  deceased),  who  died  at 
upon  the                day  of                18     . 
Amount  of  the  Estate  given  up  in  the  Inventory  recorded 
in  the  Commissary  Court  Books  of              on  the 
day  of  18 

SCOTLAND. 


Effects  over-estimated. 


J. 


Book  Debts  owing  to  the  Deceased 
Among  those  debts  was  included,  C.  D.,     £200.   . 
This  debt  was  found  to  have  been  paid  before  the 
Deceased's  death,  therefore  deduct 

Actual  Value  of  Estate  4 


200 


Z 


177.  Form  of  Oath  to  Oorrectire  Inventory.— The  form  used 

in  this  is,  with  the  exception  of  a  slight  alteration,  the  same  as  that 

used  in  exhibiting  an  additional  inventory.    It  runs  as  follows : 

Ai  Uhe  day  of 

One  thousand  eight  hundred  and 
In  presence  of  (g) 

(e)  16  &  17  Vict.  c.  59,  §  8.  I  securities.  ^ 

(/)  ^^   §    158    as   to   heritable  I       (g)  See  §.  163. 
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Appeared  (name-  and  desifffuUion)  one  of  the  executors  nominated  by 
the  said  deceased  (or  executor-dative  qua  of  the  deceased), 

who,  being  solenmlj  sworn  and  examined,  depones.  That  the  fore- 
going is  a  corrective  inventory  of  the  personal  estate  of  the  said 
deceased,  as  ascertained  and  discovered  since  the  day  of 

when  the  original  inventory  of  the  deceased's  estate  was  recorded  in 
the  books  of  the  Commissary  Court  of  the  Commissariot  of 
That  the  deponent  has  not  discovered  any  other  estate  or  effects 
belonging  to  the  deceased.  That  the  said  inventory,  which  is  signed 
as  relative  hereto,  is  a  full  and  true  inventory  of  all  the  personal  or 
moveable  estate  or  effects  of  the  said  deceased  wheresoever  situated, 
already  recovered,  or  known  to  be  existing,  belonging  or  due  to  him 
beneficially  at  the  time  of  his  death  [andofaU  the  money  secured  on 
heritage  in  Scotland^  and  money  secured  on  Scottish  bonds,  exclvdimg 
execuioTSy  and  money  secured  on  Scottish  bonds  or  other  instruments^ 
the  rights  to  which  have  been  taken  excluding  executors,  belonging  to 
the  deceased,  liable  to  the  duty  imposed  by  the  Acts  23  Vict,  c.  15,  and 
23  &  24  Vict,  c,  80],  in  so  far  as  the  same  has  come  to  the  depon- 
ent's knowledge  [or  that  the  deponent  does  not  know  of  any  money  or 
property  belonging  to  the  deceased  liable  to  the  dtUy  imposed  by  the 
Acts  23  Vict,  c,  15,  A  23  and  24  Vict,  c,  80— or  that  the  money  or 
property  belonging  to  the  deceased  liable  to  the  duty  imposed  by  the 
Acts  23  Vict,  c.  15,  and  23  &  24  Vict,  c  80,  is  not  accounted  for 
in  this  inventory].  That  the  value  at  this  date  of  the  said  personal 
estate  and  effects  situated  in  the  United  Kingdom  [and  of  the  said 
money],  is  pounds  sterling,  and  under  pounds  sterling. 

All  which  is  truth,  as  the  deponent  shall  answer  to  God. 

178.  What  Property  must  be  given  up  in  an  Account.— 

The  recent  Customs  and  Inland  Revenue  Act(A)  provides  that  all 

personal  or  moveable  property  of  the  following  descriptions  shall 

be  included  and  delivered  in  an  account,  viz. — 

"(1)  Any  property  taken  as  a  donatio  mortis  cavsd  made 
by  any  person  dying  on  or  after  the  first  day  of  June, 
one  thousand  eight  hundred  and  eighty-one,  or  taken 

^  .  under  a  voluntary  disposition,  made  by  any  person  so 

dying,  purporting  to  operate  as  an  immediate  gift,  inter 
vivos,  whether  by  way  of  transfer,  delivery,  declaration 
of  trust  or  otherwise,  which  shall  not  have  been  bond 
fide  made  three  months  before  the  death  of  the 
deceased. 

{h)  44  Vict.  c.  12,  §  38. 
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"(2)  Any  property  which  a  person  dying  on  or  after  sach 
day,  having  been  absolutely  entitled  thereto,  has 
voluntarily  caused,  or  may  voluntarily  cause  to  be 
transferred  to  or  vested  in  himself  and  any  other 
person  jointly,  whether  by  disposition  or  otherwise, 
so  that  the  beneficial  interest  therein  or  in  some  part 
thereof  passes  or  accrues  by  survivorship  on  his  death 
to  such  other  person. 

**  (3)  Any  property  passing  under  any  past  or  future  volun- 
tary settlement  made  by  any  person  dying  on  or  after 
such  day  by  deed  or  any  other  instrument  not  taking 
effect  as  a  will,  whereby  an  interest  in  such  property 
for  life  or  any  other  period  determinable  by  reference 
to  death  is  reserved  either  expressly  or  by  implication 
to  the  settlor,  or  whereby  the  settlor  may  have  reserved 
to  himself  the  right,  by  the  exercise  of  any  power,  to 
restore  to  himself,  or  to  reclaim  the  absolute  interest  in 
such  property." 

Or  shortly  (1)  danationes  mortis  causd ;  (2)  property 
where  beneficial  interest  accrues  by  survivorship ;  and 
(3)  property  passing  under  a  voluntary  settlement^ 
interest  for  life  reserved  to  settlor. 

It  would  seem  that  every  person  taking  benefit  under  the  above 
provision  is  individually  responsible  for  the  preparation  of  the 
account  and  the  payment  of  the  duty  thereon. 

179.  Form  of  Account— The  following  is  the  form  prescribed 
by  the  Inland  Bevenue  Commissioners : — 

Account  of  personal  or  moveable  property  which  the  deceased 
(name  and  description),  who  died  at   ^  '^tr-     on  the     (  U       day  of 
c^"  ■«      one  thousand  eight  hundred  and    Pj  <?       ,  made  over  as  a 
/   ' .  donatio  mortis  cavsd,  or  which  he  volimtarily  caused  to  be  vested  in 

^^  himself,  and  (describe  him)  who  has  succeeded  thereto  by  survivor- 

f    •  ship  on  the  deceased's  death,  or  which  he  voluntarily  settled  by  an 

instrument  not  beiilg  a  will,  whereby  an  interest  for  life  or  any 
period  determinable  by  reference  to  death  was  reserved,  either  ex- 
pressly or  by  implication  to  him,  the  settlor,  or  whereby  he,  the 
settlor,  reserved  to  himself  the  right,  by  the  exercise  of  any  power, 
to  restore  to  himself  or  to  reclaim  the  absolute  interest  in  such 
pro[ierty. 
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1.  Sum  of  &         given  to  (na7n«  ajyA  description)  by 

the  deceased,  about  the  day  of  one 

thousand  eight  hundred  and  ,  and  now 

contained  in  Deposit  Beoeipt  with  the 
Bank,  at  ,  in  name  of  ... 

Interest  thereon  to  the  date  of  the  oath 

2.  Sum  due  under  Mortgage  of  the  Clyde  Navigation 

Trustees,  dated  ,  in  favour  of  and 

and  survivor 

Interest  thereon  to  the  date  of  the  oath 


Sum  contained  in  Boml^  aiul  Dupou^^n  in  Security 
over  subjects  at  ^^  dated  by  in 

favour  of  and  and  held  by  them 

as  trustees  under  trust,  constituted  by  the  deceased, 
and  of  which  the  deceased  had  the  liferent  {intert 
the  TicMnea  and  the  relatianahip  of  the  henefidcvries 
to  the  settlor  and  state  shortly  the  terms  of  the 

trust) 

Interest  thereon  to  the  date  of  the  oath 

Total    ....      X 


180.  Form  of  Oath  to  Account.— 

At  ,  the  day  of  One  thousand 

eight  hundred  and  In  presence  of  ,  an  officer 

authorised  by  the  Commissioners  of  Inland  Kevenue  to  administer 
oaths  to  accounts  of  property  liable  to  the  like  duties  as  Inventories : 
Appeared  ,  who,  being  solemnly  sworn  and  examined, 

depones  that  the  said  (Tiame  and  describe  the  deceased),  died   at 
on  the  day  of  One  thousand 

eight  hundred  and  :  That  the  deponent  believes  the 

foregoing  account  is  a  full,  true,  and  complete  account  of  all  the  per- 
sonal and  moveable  estate  flowing  from  or  derived  from  the  said 
deceased  coming  under  the  following  descriptions — (a)  Property  taken 
as  a  donatio  mortis  causd  made  by  the  said  deceased  or  taken  under  a 
voluntary  disposition  made  by  him,  purporting  to  operate  as  an 
immediate  gift  irUer  vivos,  whether  by  way  of  transfer,  delivery, 
declaration  of  trust,  or  otherwise,  which  was  not  bond  ^fide,  made 
three  months  before  the  death  of  the  deceased.  (6)  Property  which 
the  said  deceased  having  been  absolutely  entitled  thereto,  has  volun- 
tarily caused  to  be  transfemed  to  or  vested  in  himself  and  any  other 


Digitized  by  LjOOQIC 


198  INTESTATE  SUCCESSION  IN  MOVEABLE  ESTATE. 

person  joiuUj,  whether  bj  disposition  or  otherwise,  so  that  the  benefi- 
cial interest  therein,  or  in  some  part  thereof  passed  or  aocraed  by 
survivorship  on  his  death  to  such  other  person,  (c)  Property  passing 
under  a  voluntary  settlement  made  by  the  said  deceased,  by  deed  or 
any  other  instrument  not  taking  effect  as  a  will,  whereby  an  interest 
in  such  property  for  life  or  any  other  period  determinable  by  refer- 
ence to  death,  was  reserved  either  expressly  or  by  implication  to 
him,  the  settlor,  or  whereby  he,  the  said  settlor,  may  have  reserved  to 
himself  the  right,  by  the  exercise  of  any  power,  to  restore  to  himself, 
or  to  reclaim  the  absolute  interest  in  such  property.  That  the  value, 
at  this  date,  of  the  whole  of  the  said  moveable  and  personal  estate, 
including  proceeds  accrued  thereon  down  to  this  date,  is  d  .'  0 
pounds  sterling,  and  does  not  exceed  "^ '  ^  "  pounds  sterling. 
All  which  is  truth,  as  the  deponent  shall  answer  to  God. 

181.  Bates  of  Duty  on  Aocoimt.— These  rates  are  the  same 
as  those  charged  on  inventories,(i)  and  "  shall  be  charged  and  paid 
on  accounts  delivered  of  the  personal  or  moveable  property  to  be 
included  therein  according  to  the  value  thereof."  But  *'  where  an 
account  delivered  duly  stamped  comprises  property  passing  under  . 
a  voluntary  settlement,  and,  upon  the  production  of  the  settlement, 
it  shall  appear  that  the  stamp  duty  of  6s.  per  centum  has  been 
paid  thereon  according  to  the  amount  or  value  of.  the  property 
so  passing,  or  any  part  thereof,  the  amount  of  such  stamp  duty 
shall  be  returned  to  the  person  delivering  the  account."(i) 

182.  Oaation  to  be  Found  by  Executon-DatiTe.— The 

office  of  executoiwiative  being  in  effect  a  trust  for  others,  tlie 
person  appointed  is  required,  before  being  confirmed  in  the 
title,(i)  to  find  caution  to  the  satisfaction  of  the  Sheriff  for 
the  faithful  discharge  of  his  duties.(Z)  The  caution  is  usually 
fixed  at  the  amount  of  the  inventory ;  but  on  special  application 
the  Sheriff  may,  after  public  advertisement,  restrict  it  to  a  smaller 
amount.(m)  A  woman  has  been  refused  as  cautioner.(n)  After 
the  executor  has  entered  upon  the  management  of  the  estate  the 
cautioner  will  not  be  relieved  of  his  obligation  as  to  future  manage- 
ment without  showing  mal-administration,  or  that  the  executor  is 
yergens  ad  %nopiam,{o)  Where  a  cautioner  dies,  his  representa- 
tives are  liable  in  his  stead.(jt))    Oautioneis  are  only  liable  for 


(t)  See  §  156.      • 

(j)  44  Vict,  a  12,  §  38. 

(k)  See  §  188. 

(D  4  Geo.  IV.  c  98,  §  2,  App. 


(m)  §  186. 

(n)  French,  16th  May,  1871, 9  M.  741. 

(o)  Beirs  Prin.  §  1899. 

(V)  Mbnro,  26th  Feb.  1829,  7  S.  476. 
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the  amount  of  the  sum  confirmed,  and  that  it  be  applied  to  the 
purposes  of  the  executry.(5')  They  do  not  warrant  the  right  of 
the  executor  to  the  sum  confirmed ;  and  so,  if  a  sum  be  confirmed 
by  mistake  of  the  executor,  the  cautioner  is  not  liable,  although 
the  money  be  uplifted  and  lost  by  the  executor.(r)  It  is  com- 
petent to  sue  an  executor  without  calling  the  cautioner,  and  the 
latter  cannot  object  to  the  decree  except  by  reduction.(«)  Where 
a  cautioner  is  bound  conjunctly  and  severally  with  the  executor, 
or  renounces  the  benefit  of  discussion,  he  is  directly  liable  to  the 
creditor.(Q  Where  two  or  more  are  bound  conjunctly  and  sever- 
ally, each  is  liable  to  the  creditor  for  the  whole  estate  confirmed ; 
but  where  not  so  bound,  but  simply  as  cautioners,  each  is  liable 
only  for  his  own  share,  unless  some  be  insolvent,  when  the  obliga- 
tion is  shared  by  those  who  remain  solvent.  Among  themselves, 
however,  each  is  liable  only  for  his  own  share,  and  if  one  pays 
beyond  his  share  he  can  require  the  others  to  pay  their  shares  to 
him.  Where  a  cautioner  pays,  he  is  entitled  to  an  assignation  of 
the  debt  and  diligence,  or  securities  held  by  the  creditor,  unless 
held  by  him  in  security  of  another  ckim  against  the  executor.(t«) 
The  septennial  doctrine  of  limitation  does  not  apply  to  executor- 
eautioners.(i;) 

Caution  is  found  in  either  of  two  ways : — (1),  By  the  cautioner 
subscribing  what  is  called  an  ''  Act  of  Caution "  in  the  Sheriff- 
Clerk's  ofBce  ;  or  (2),  By  his  signing  and  delivering  a  separate 
"  Bond  of  Caution."(w) 

183.  Act  of  Oantion. — The  following  is  the  form  in  use  in  the 
Sheriff-Court  at  Edinburgh(a;)  :— 

Edinburgh,  the  day  of  1883 :  Compeared 

who  becomes  caution  that  the  sum  of  £  contained  in  the 

testament-datiTe  of  umquhile  wherein  is  only 

executor-dative  qtta  decerned  and  to  be  confirmed  to  the  said 

defunct,  shall  be  made  free  and  furthcoming  to  all  parties  having 
interest  therein  as  law  will ;  and  the  said  executor  becomes  bound 
for  the  cautioner's  relief  in  the  premises ;  and  both  parties  subject 
themselves,  their  heirs  and  successors,  to  the  jurisdiction  of  the  Sheriff 
of  Edinburgh  in  this  particular,  and  appoint  the  Clerk's  Office  in  Edin- 
burgh as  a  domicile  whereat  they  may  be  cited  to  all  diets  of  Court 

(q)  Afurdoc^  17th  Feb.  1826,48.479.  1  (u)  Ersk.  3,  5,  11 


(rj  Browriy  17th  May,  1836, 14  S,  767. 
{«)  Ross,  25th  June,  1840, 15  F.  1296. 
(e)  Enk.  3,  3,  61. 


Iv)  Oallie,  4th  March,  1836, 14  S.  647. 

(w)  21  &  22  Vict  c.  56,  §  6. 

(r)  fhnUh,  30th  Oct  1868,  7  M.  42. 


Digitized  by  LjOOQIC 


200  INTESTATE  SUCCESSION  IN  MOVEABLE  ESTATE. 

184.  Bond  of  Oaution  and  Attestation  of  Oantioner.— The 

following  are  the  forms  of  those  in  use  in  the  Sheriff-Court  in 
Edinburgh : — 

We  do  hereby  bind  and  oblige  ourselves,  our  heirs  and  suceessorsy 
as  cautioners  and  sureties  acted  in  the  Court  Books  of.  the  Commis- 
sariot  of  Edinburgh,  that  the  sum  of  contained  in  the 

testament-dative  of  umquhile  wherein 

only  execut        dative  qim  decerned,  and  to  be  confirmed  to 

h  ,  shall  be  made  free  and  furthcoming  to  all  parties  having 
interest  therein  as  law  will,,  the  said  execut  being  always  bound 
for  relief  as  cautioner  in  the  premises ;  and  both  parties  subject 
themselves,  their  heirs  and  successors,  to  the  jurisdiction  of  the 
Sheriff  of  The  Lothians,  in  this  particular,  and  appoint  the  Commis- 
sary-Clerk's Office  in  Edinburgh  as  a  domicile  whereat  they  may  be^ 
cited  to  all  diets  of  Court,  at  the  instance  of  all  and  sundry  having 
interest  therein  as  law  will,  holding  any  citation  legally  affixed,  and 
left  for  us  upon  the  walls  of  said  Office,  as  sufficient  as  if  we  were 
personally  summoned.  In  witness  whereof,  these  presents  are 
signed  by  ,  at  on  the        day  of  eighteen 

hundred  and  eighty-  ,  before  these  witnesses,  dec 

Attestation. 
I,  ,  one  of  Her  Majesty's  Justices  of  the  Peace  for 

the  of  ,  do  hereby  certify,  that 

is  reputed  a  good  and  sufficient  cautioner  for  the  sum  of 

being  the  amount  of  the  obligation  undertaken 

by  the  within  Bond  of  Caution. 

{Name) 

(Place) 

(Date) 

186.  The  Oaution  may  be  Restricted  by  Oonrt— Where  the 

amount  of  the  inventory  is  large,  it  is  customary  to  apply  to  the 
Sheriff  by  petition,  craving  him  to  restrict  the  caution  to  a  specified 
sum,  which  is  usually  considerably  less  than  the  amount  of  the 
inventory.  The  petition  is  intimated  by  advertisement  in  one  or 
more  newspapers,  and  the  Sheriff  afterwards  disposes  of  it'  in  a 
summary  manner,  with  due  regard  to  the  circumstances  of  the 
case. 

186.  Suggestiye  Form  of  Petition.— 

Unto  The  Honourable  the  Sheriff  of  the  petition 

of  A.  B.,  dyer  in  ,  executor-dative,  qua  one 

of  the  next-of-kin,  decerned  to  the  deceased  C.  D.,  who 
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resided  at  No.  Street,  Edinburgh,  and  died 

there  on  1st  January,  1883. 
Humbly  sheweth, 

That  by  decree  of  your  Lordship,  dated  Ist 
February,  1883,  the  petitioner  was  decerned  executor-dative  qua  one 
of  the  next-of-kin  (or  otherwise  as  the  caae  may  be),  to  the  said 
deceased  0.  D.,  and  has  since  exhibited  upon  oath,  in  your  Lordship's 
Court  (or  now  produces),  an  inventory  of  the  personal  estate  of  the 
said  deceased  amounting  to  £ 

That  before  the  petitioner  can  acquire  the  title  of  testament-dative 
it  is  obligatory  dn  him  to  find  caution  for  his  intromissions  as 
e:cecutor,  and  he  being  unable  to  find  caution  for  the  full  amount 
of  the  inventory,  he  is  desirous  of  having  the  caution  restricted. 
.  That  tiie  greater  portion  of  the  claims  lodged  with  the  petitioner 
ftgainat  the  estate  of  the  said  deceased  C.  D.  have  been  discharged, 
snd  that  this  application  is  made  with  the  concurrence  of  C.  F.  and 
G.  H.,  who  are,  along  with  the  petitioner,  the  sole  next-of-kin  of  the 
said,  deceased. 

May  it  therefore  please  your  Lordship  to  direct  intimation  of 
this  petition  to  be  made  in  such  form  as  to  your  Lordship 
shall  seem  proper,  and  thereafber  to  restrict  the  caution  to 
be  required  of  your  petitioner  to  £  sterling,  or  to  do 

otherwise  in  the  premises  as  to  your  Lordship  may  seem 
'  expedient. 

According  to  justice,  &o, 

187.  Sug^estiTe  Form  of  Newspaper  Adyertisement.— 
The  Estate  op  C.  D.  Deceased. — Notice  is  hereby  given,  in  pur- 
suance of  an  order  by  the  Sheriff  of  the  County  of  ,  that 
a  petition  has  been  presented  to  him  by  the  executor-dative  of  C.  D., 
who  died  at  on  1st  January,  1883,  for  restriction  of  the 
caution  required  by  law  to  be  found  by  such  executor,  to  the  sum  of 
£  ,  and  that  if  no  objection  be  lodged  with  the  Sheriff-Clerk 
of  the  said  County  by  the  curt.,  the  Sheriff  will  thereafter 
dispose  of  the  petition. 

J.  P.,  S.S.C.,  Edinburgh, 
Petitioner's  Agent 

188.  Teatament-Dative. — This  is  the  equivalent  of  the  title 
testament  testamentar, — the  former  being  applied  to  the  confirma- 
tion of  the  executor  of  a  person  who  has  died  intestate,  and  the 
latter  to  the  confirmation  of  the  executor  of  a  person  who  has 
died  testate(y). 

(y)  Ersk.  3,  9,  27 ;  21  &  22  Vict  c.  56,  Sch.  D  and  K 
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Before  the  former  title  (the  purpose  of  which  is  indicated  in  the 
following  section)  can  be  issued,  the  executor  must  (1)  have  been 
decerned  executor-datiye  by  the  Sherifif(^);  (2)  have  lodged  in 
Court  an  inventory  of  the  deceased's  whole  personal  estate,  with 
relative  affidavit(a) ;  and  (3)  have  found  caution(&).  The  title  is 
then  procured  by  the  executor-dative  producing  to  the  SherifiF  his 
extracted  decree-dative,  or  referring  to  his  decree  as  on  the  records 
of  the  Court,  along  with  any  testamentary  deeds  or  writings  left 
by  the  deceased,  and  the  said  inventory  of  his  estate.  These 
papers  are  thereupon  recorded  in  the  Court  books,  and  on  the 
expiration  of  three  lawful  days  from  the  date  of  the  decree-dative(c) 
a  testament-dative  or  confirmation  of  the  executor  is  given  by  the 
Court,  authenticated  by  its  seal  and  the  Clerk's  subscription((Q. 
This  title  has  a  retroactive  eflfect  on  the  acts  of  an  executor(«). 
No  execution  eaa  follow  on  a  decree  obtained  by  an  executor 
mtiiout  a  proper  confirmation  (/).  A  debtor  paying  to  next-of- 
kin  or  executor  unconfirmed  may  be  compelled  to  pay  a  second 
time  if  it  should  afterwards  appear  that  the  receiver  had  not  the 
substantial  right  to  the  money,  or  that  the  legal  right  to  uplift  the 
money  was  vested  in  another(^).  But  the  general  rule  is  subject 
to  the  exceptions  to  be  afterwards  noticed(A). 

189.  Form  of  Testament-Dative. — ^This  document  is  usually 
in  the  form  of  the  confirmation  annexed  to  the  Act  21  &  22  Vict 
c.  66,  which  is  as  follows : — 

I,  A.  B.,  Sheriff  of  the  county  of  [specify  county],  considering 
that  by  my  decree,  dated  [specify  date],  I  decerned  C.  D.,  executor- 
dative  qua  next-of-kin  [or  other  character,  as  the  case  may  be],  of 
the  late  E.  R,  who  died  at  [specify  place],  on  [specify  date],  and 
seeing  that  the  said  C.  D.  has  since  given  up  on  oath  an  inventory  of 
the  personal  estate  and  effects  of  the  said  K  F.  at  the  time  of  his 
death  situated  in  Scotland  [or  situated  in  Scotland  and  England,  or 
in  Scotland  and  Ireland,  or  in  Scotland,  England,  and  Ireland,  as  the 
case  may  be],  amounting  in  value  to  pounds,  which  inventory 

has  been  recorded  in  my  Court  books,  of  date  [specify  date],  and  that 

(z)  §  147.  not  required  in  certain  cases,  see  § 

(a)  4  Geo.  IV.  c.  98 ;  also  §  159    I  195. 


supra, 

(b)  §  182. 

W  §  147. 

((2)  Bell's  Lect.  p.  1036.  The  oon- 
finnation  of  an  executor-creditor  may 
be.  partial,  see  §  196.    Confirmation 


(«)  Chalmers,  12th  May,  1860, 22  D. 
1060. 

(f)Maleolm,  8th  Not.  1866,  5 
Macp.  18. 

(j7)5t«^>ian,3rdNoy.l842,5D.211. 

{h)  §  195. 
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he  has  likewise  fotmd  caution  for  hia  acts  and  intromissions  as  execu- 
tor: Therefore  I,  in  Her  Majesty's  name  and  authority,  make, 
constitute,  ordain,  and  confirm  the  said  C.  D.  executor-dative  qua 
[specify  character]  to  the  defunct,  with  full  power  to  him  to  uplift, 
receive,  administer,  and  dispose  of  the  said  personal  estate  and  effects, 
and  grant  discharges  thereof,  if  needful  to  pursue  therefor,  and 
generally  every  other  thing  concerning  the  same  to  do  that  to  the 
office  of  executor-dative  qtia  [specify  character]  is  known  to  belong ; 
providing  always  that  he  shall  render  just  count  and  reckoning  for 
his  intromissions  therewith  when  and  where  the  same  shall  be  legally 
required. 

Given  under  the  seal  of  office  of  the  Commissariot({)  [specify 
county],  and  signed  by  the  Clerk  of  Court  at  [specify  place], 
the  [specify  date]. 

To  be  signed  by  the  Commissary  Clerk  or  his  depute,(y)  and  sealed 
with  the  seal  of  offica 

190.  Eik  to  Testament-Dative. — In  certain  circumstances 
already  explained,(£)  an  additional  inventory  falls  to  be  given  up. 
Where  this  is  the  case,  the  additional  estate  has  to  be  added  or 
eiked  to  the  testament-dative,  and  this  is  usually  done  in  the 
following  form — 

FiBST  Eik  to  the  Testament-Dative  op  XJmquhile  C.  D.,  Grocer, 
who  resided  at  No.  Glebe  Street,  Edinburgh. — The  said  C.  D.  had 

pertaining  and  resting  owing  to  him  at  the  time  of  his  decease. 

(For  additional  inventory  confirmed,  vide  **  Record  of 
Inventories,"  vol.  ,  page        .) 

I,  Archibald  Davidson,  Esquire,  Sheriff  of  The  Lothians,  consider- 
ing that  by  my  decree,  dated  I  decerned  O.  M., 
builder,  residing  at  George  Street,  Edinburgh,  executor-dative 
qtia  of  the  said  C.  D.,  who  died  at  Edinburgh, 
on  1st  January,  1883,  and  that  the  said  O.  M.  gave  up  an  inventory 
of  the  personal  estate  and  effects  of  the  said  C.  D.  on  1st  February, 
1883,  and  expede  a  testament-dative  upon  1st  March,  1883  :  And 
seeing  that  the  said  O.  M.  has  now  given  up,  on  oath,  an  additional 
inventory  of  the  personal  estate  and  effects  of  the  said  C.  D.  at  the 
time  of  his  death,  including  the  proceeds  accrued  thereon  to  date  of 
oath,  situated  in  Scotland,  amounting  in  value  to  ,  which 
additional  inventory,  as  before  written,  has  been  recorded  in  the 


(t)  Still  competent  to  affix  this  seal, 
notwithstanding  abolition  of  Comrois- 
sary  Court,  39  &  40  Vict.  c.  70  (1876), 
§35. 


( j)  Or  Sheriff-clerk  or  his  depute, 
39  &  40  Vict,  c  70,  §  28. 
(k)  §  172. 
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Court  books  of  the  Gommissariot  of  Edinburgh^  of  date 

,  and  that  he  has  likewise  found  caution  for  his  acts  and 
intromissions  as  executor :  Thbbefobe  I,  in  Her  Majesty's  name  and 
authority,  of  new  make,  constitute,  ordain,  and  confibm  the  said 
O.  M.  executor-dative  qua  to  the  defunct,  with  full  power  to 

him  to  upUfty  receive,  administer,  and  dispose  of  the  said  personal 
estate  and  effects,  contained  in  the  foresaid  additional  inventory, 
grant  discharges  thereof,  if  needful  to  pursue  therefor,  and  generally 
every  other  thing  concerning  the  same  to  do  that  to  the  office  of 
executor-dative  qua  is  known  to  belong  :  Provided  always 

that  he  shall  render  just  count  and  reckoning  for  Ms  intromissions 
therewith,  when  and  where  the  same  shall  be  legally  required. 

Qiven  under  the  seal  of  office  of  the  Gommissariot  of  the  County 
of  Edinburgh,  and  signed  by  the  Clerk  of  Court  at  Edin- 
burgh, the  1st  May,  1883. 

,  Commissary-Clerk. 

191.  Where  Property  Partly  in  England  or  Ireland.— 

Where  the  deceased  had  personal  estate  in  England  or  Ireland,  as 
well  as  in  Scotland,  the  executor  may  obtain  a  title  to  the  English 
or  Irish  estate  by  production  of  the  Scotch  testament-dative  in 
the  principal  Court  of  Probate  in  England,  or  in  the  Court  of 
Probate  in  Dublin.  A  copy  of  the  testament-dative  falls  to  be 
deposited  with  the  registrar.  Formerly  a  certified  copy  of  the 
interlocutor  of  the  Commissary  finding  that  the  deceased  died 
domiciled  in  Scotland,  fell  also  to  be  sent  to  the  registrar ;  but 
this  is  not  now  necessary  if  the  inventory  of  the  estate  states  the 
domicile  of  the  deceased(Q.  The  testament-dative  will  thereupon 
be  sealed  with  the  seal  of  such  English  or  Irish  Court  and  returned 
to  the  person  producing  the  same,  with  the  following  marking 
thereon  by  the  registrar :  ''  Let  this  confirmation  be  sealed  with 
the  seal  of  Her  Majesty's  Court  of  Probate  in  England  (or  Ireland 
as  the  case  may  be)  pursuant  to  the  statute  21  &  22  Vict.  cap.  56, 
§  12  (or  §  13),  London,  the  1st  day  of  February,  1883";  and  such 
confirmation  shall  thereafter  have  the  effect  of  Probate  in  England 
or  Ireland  respectively.(m)  It  is  competent  to  so  seal  an  additional 
confirmation  whether  the  original  confirmation  shall  have  been 
sealed  or  not,  and  although  the  additional  confirmation  shall  not 
contain  any  estate  of  the  deceased  situated  in  Scotland.(n) 

192.  What  Property  requires  to  be  Oonflrmed— Excepting 

(/)  39  &  40  Vict.  c.  70,  §  41.  I       (n)  Ibid.  §  42.     See  also  §  233, 

(m)  21  &  22  Vict  c  56,  §§  12,  13.  |  infra. 
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in  the  case  of  executor's  creditor,  as  afterwards  noticed,(o)  every 
person  requiring  confirmation  must  confirm  the  whole  moveable 
estate  of  the  deceased  person,  to  which  such  person  shall  make 
oath(p).  With  regard  to  personal  estate  situated  in  England,  it 
would  appear  that  formerly  the  Court  of  Probate  would  only  seal 
a  confirmation  which  included  the  whole  of  the  deceased's  personal 
estate  in  that  country(9).  But  by  the  Sheriff-Court  Act,  1876,(r) 
it  is  provided — "  When  an  additional  inventory  has  been  given  in 
and  recorded,  and  confirmation  granted  in  a  Sheriff-Court  in  Scot- 
land, of  estate  situated  in  England  or  Ireland  of  a  person  who  died 
domiciled  in  Scotland,  and  the  additional  confirmation  shall  be 
produced  in  the  principal  Court 'of  Probate  in  England,  or  in  the 
Court  of  Probate  in  Dublin,  as  the  case  may  be,  and  a  copy  thereof 
deposited  with  the  registrar  of  the  Court,  soch  additional  confir- 
mation shall  be  sealed  with  the  seal  of  the  Court  and  returned  to 
the  person  producing  the  same,  and  that  whether  the  original  con- 
firmation shall  have  been  sealed  with  the  seal  of  the  Court  or  not, 
and  although  the  additional  inventory  confirmed  shall  not  contain 
any  estate  of  the  deceased  situated  in  Scotland,  and  such  addi- 
tional confirmation  when  so  sealed  shall  thereafter  have  the  same 
force  and  effect  as  if  probate  or  letters  of  administration,  as  the 
case  may  be,  had  been  granted  by  the  Court  of  Probate  in  which 
it  had  been  sealed." 

193.  Oonflnnation quoad  omiaaa  et  male  appreoiata.—I{ the 
whole  succession  be  not  given  up  in  the  inventory,  the  executor  or 
any  one  interested  may  apply  to  the  Sheriff  to  have  the  omission 
rectified(8).  Confirmations  of  this  kind  are  almost  unknown  in 
practice,  except  in  the  case  of  executor^s  creditors  who,  as  after- 
wards noticed(^),  are  entitled  to  expede  a  partial  confirmation. 

194.  Oonflrmation  quoad  non  executa.—Th\%  title  does  not 
apply  to  the  case  of  an  executor-dative,  but  to  the  case  of  an 
executor-nominate  who  dies  before  he  has  disposed  of  the  whole 
of  the  estate  in  bis  confirmation. 

196.  Oases  where  Oonflrmation  unnecessary.— In  the  fol- 
lowing cases  confirmation  is  not  required  to  complete  the  execu- 
tor's title : — 

(o)  §  196.  (r)  39  &  40  Vict  c.  70,  §  42. 

(p)  4  Geo.  rV.  c  98,  §  3.  («)  Bell's  Prin.  §  1897. 

(9)  RyJUihaonj  Jour,  of  Jorisprud-  (()  §  196. 
ence,  1864,  toL  viiL  p.  55. 
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1.  Where  the  executor  or  next-of-kin,  or  other  representative, 
obtains  actual  possession  of  the  fund  or  estate. 

2.  Where  a  debtor  is  willing  to  pay  or  deliver  without  the 
exhibition  of  confirmation. 

3.  Where  the  deceased  executed  a  special  assignation  or  dis- 
position, though  not  intimated  or  published  during  the  deceased's 
lifetime. 

4.  Where  in  a  personal  bond  the  substitute  is  named,— the 
right  vesting  by  his  mere  survivance  of  the  institute. 

5.  Jus  relictcB  and  legitim  vest  in  the  widow  and  children  ipso 
jure;  also  the  husband's  claim  on  his  wife's  death  to  a  share  of  her 
personal  estate,  but  the  parties  can  only  recover  from  the  deceased's 
debtors  through  the  medium  of  the  executors(u) ;  and 

6.  Where  the  executor  has  to  sue  for  a  doubtful  claim,  it  is 
sufficient  to  expede  confirmation  before  extracting  the  decree(v). 

196.  Oonflrmation  lyy  Executors'  Creditors  of  Intestate.— 
Confirmation  in  this  character  may  be  obtained  to  the  efifect  of 
administering  only  to  so  much  of  the  property  as  may  be  sufficient 
to  pay  the  creditors'  debt.  The  title  is  regarded  rather  as  dili- 
gence than  as  a  proper  title  of  administration,(t(;)  or  as  simply 
creating  a  burden  or  nexus  upon  the  subject  confirmed.(a7)  Con- 
firmation as  executor-creditor  was  held  preferable  to  an  arrestment 
prior  in  date(y).  The  necessity  for  such  an  appointment  arises 
only  when  no  person  represents  the  deceased  against  whom  an 
action  might  be  instituted,  or  where  the  executors  confirmed  have 
omitted  or  undervalued  part  of  the  deceased's  effects  in  their  con- 
firmation(2r).  Where  diligence  is  begun  in  debtor's  lifetime,  and 
has  attached  part  of  his  funds,  it  may  be  prosecuted  by  the  creditor 
without  obtaining  confir]nation(a).  After  the  next-of-kin  have 
partially  confirmed,  a  confirmation  as  executor-creditor  ad  omissa 
is  the  only  valid  diligence  by  which  the  remainder  can  be  attached, 
seeing  that  the  omitted  funds  remain  in  bonis  of  the  deceased.(&) 
An  executor-creditor,  although  not  confirmed,  has  a  good  title  to 
sue,(c)  and  when  his  title  is  unchallenged,  he  need  not  in  suing 


(u)  Bell's  Lect.  p.  1049  ;  Bell's  Prin. 

§  1892. 
(v)  Lee,  17th  May,  1816, 19  F.C.  118, 

4  Geo.  IV.  c.  98. 
(w)  Ersk.  3,  9,  34 ;  1695,  c.  41. 
(x)  Smith,   27th  June,  1862,  24  D. 

1143  ;  see  p.  1169  of  report. 


(y)  WiUon,  26fch  Jnne,  1823,2  S.  430. 

(z)  McLaren,  §  1675. 

(a)  McLaren,  §  1676. 

(6)  Aitkinson,  14th  Jan.  1808,    14 

P.O.  76. 
(e)  MaiOand,  23rd  Not.  1827,  6  a 

109.    . 
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produce  hid  grounds  of  debt.((Q  An  executor-creditor  must  find 
caution  in  the  same  way  as  an  executor-dative,  and  he  may  also 
in  like  manner  apply  to  have  the  caution  restricted(6). 

197.  Procedure  where  Creditor  holds  a  Liquid  Document 
of  Debt. — The  applicant  presents  a  petition  as  in  other  cases  of 
executry-dative,  but  his  petition  must  be  intimated  in  the  Edin- 
burgh Oazette{f)  at  least  once  immediately  after  the  application 
is  made^  and  a  copy  of  the  Gazette  produced  before  the  confirma- 
tion can  be  further  proceeded  in.  Like  other  executors,  he  mast 
give  up  the  whole  estate  in  his  inventory,  and  pay  corresponding 
duty,  although  his  confirmation  and  the  caution  to  be  found  by 
him  may  be  restricted  to  the  sum  or  value  of  the  estate  which  he 
confirms.(^)  The  document  of  debt  may  be  a  bond  or  bill  by 
the  deceased  or  the  extract  of  a  decree  of  Court  against  him.  An 
office  copy  of  an  English  judgment  for  debt  was  held  a  sufficient 
document  of  deht(h) 

198.  Procedure  where  Creditor  holds  an  Illiquid  Docu- 
ment of  Debt — The  creditor  may  charge  the  nearest  of  kin  of 
the  deceased  to  confirm  executor  to  him  within  twenty  days, 
which  charge  shall  be  a  passive  title  against  the  person  charged, 
as  if  he  were  a  vitious  intromitter,  unless  he  renounce  the  suc- 
cession ;  in  which  case  the  charger  may  proceed  to  have  his  debt 
constituted,  and  the  hcBveditas  jacena  of  moveables,  i.e. — ^moveables 
which  have  vested  in  the  deceased  and  which  have  not  been  trans- 
ferred to  his  legal  representatives,  dechured  liable  by  a  decree 
cognitionis  cau8a.{i)  It  would  appear  that  a  charge  is  not 
necessary  where  the  creditor  restricts  his  demand  to  a  daim  for 
decree  cognitUmia  causa  tantum — i.e.f  for  the  sake  of  constituting 
the  debt  On  obtaining  decree,  the  creditor  may  apply  by  petition 
to  be  confirmed.  If  an  heir  has  not  taken  up  the  estate  and  has 
renounced  to  be  heir,  he  cannot  be  held  to  be  personally  liable(  j.) 
And  if  the  next-of-kin  take  no  notice  of  the  charge  to  confirm, 
and  are  afterwards  proceeded  against  as  vitious  intromitters,  they 
may  still  escape  personal  liability  by  lodging  a  minute  of  renuncia- 


(d)  Diduon,  27th  May,  1828,  6  S. 
856. 

(e)  §§  182, 185. 

(/)  4  Geo.  IV.  c.  98. 

(g)  Bell  Lect.  1046. 

{h)  Stivmj  12Ui  Feb.l868,6,M.  370. 


(i)  1695  c.  41;  4  Geo.  IV.  c.  98; 
for  procedure  see  Grtig,  1  Mar.  1837, 
15  Sh.  697. 

(j)  Forrest,  26th  May,  1863,  1 
Macph.  806 ;  Bell's  Lect.  1047. 


Digitized  by  LjOOQIC 


208 


INTESTATE  SUCCESSION  IN  MOVEABLE  ESTATK 


tion,  bat  they  will  be  liable  to  the  creditor  in  the  expense  of  such 
procee(iings.(A) 

199.  Ooivjimction  of  Oreditors  in  Executorship.— A  decree- 
dative  as  executor-creditor,  not  followed  by  confirmation,  does  not 
exclude  other  creditors  from  being  confirmed  and  conjoined.  All 
creditors  properly  qualified  may  ask  to  be  conjoined  in  an  applica- 
tion for  confirmation  so  as  to  participate  equally  in  the  estate  to 
be  confirmed, (J)  or  the  creditor  confirmed  may  be  summoned  by 
the  others  to  communicate(m) ;  all  creditors  using  legal  diligence 
within  six  months  after  the  deceased's  death  are  entitled  to  share 
pari  passu  on  the  fund  confirmed  by  them,  the  posterior  creditors 
sharing  the  expense  incurred  by  the  creditor  first  cpnfirmed.(n). 

200.  Bednction  of  Oonfirmation  by  Creditors.— Confirma- 
tion by  creditors  may  be  reduced  by  sequestration  within  seven 
months  from  the  debtor's  death!  The  Bankruptcy  Act  provides 
that  where  the  estate  of  a  deceased  debtor  is  sequestrated  within 
seven  months  after  his  death,  any  preference  or  security  for  any 
prior  debt  acquired  by  legal  diligence  on  or  after  thfe  sixtieth  day 
before  the  debtor's  death,  or  subsequent  to  his  death,  and  any 
preference  or  security  acquired  for  a  prior  debt  by  any  act  or  deed 
of  the  debtor  which  has  not  been  la^uUy  completed  for  a  peiiod 
of  more  than  sixty  days  before  his  death,  and  any  conformation  as 
executor-creditor  after  the  debtor's  death,  shall,  in  these  several 
cases,  be  of  no  efiect  in  competition  with  the  trustee.  But  the 
creditor  so  deprived  of  his  diligence  or  conformation  shall  have 
preference  for  the  expenses  incurred  to  him  in  such  diligence  or 
confirmation.(o) 

201.  Oonfirmation  by  Creditors  of  Nezt-of-Eiii  of  Intest- 
ate.— ^Where  the  next-of-kin  of  the  deceased  do  not  enter  to  the 
succession  so  that  their  creditors  cannot  attach  the  executry  to 
which  they  are  entitled,  such  creditors  can  either  require  the 
Procurator-Fiscal  to  confirm  and  assign  the  estate  to  them,  or  they 
can  obtain  themselves  decerned  executors-dative  to  the  deceased 
as  if  they  were  his  creditors.    But  a  preference  is  reserved  to  the 


(Jb)  Davidson  v.  Clarky  13th  Dec. 
1867.  . 

(0  WiUison,  17th  Dec.  1840,  3  D. 
273. 


(m)  A.  ofS,  28th  Feb.  1662. 
(n)  MacdotocUy  19th  Feb.  1742,  M. 
3936 ;  Bell's  Prin.  §  19p0. 
(o)  19  &  20  Vict  a  79,  §  110. 


Digitized  by  VjOOQIC 


INVENTORY  AND  CONFIRMATION  OF  PERSONAL  ESTATE.    209 


creditors  of  the  deceased  doing  diligence  within  a  year  and  a  day 
of  the  death,(jp)  if  not  now  for  a  longer  duration.(g) 

202.  The  Granting  of  Oonflrmation  regolated'by  Sitnation 
of  Property. — While  it  is  the  function  of  the  law  of  the  domi- 
cile to  point  out  the  intestate's  next-of-kin(r),  to  decide  their 
legitimacy(«),  and  to  regulate  the  succession  to  and  distribution 
of  the  moveable  estate,  the  questions  whether  the  special  title  of 
administration  or  confirmation  be  requisite  to  vest  the  interest, 
and  what  security  will  be  required  by  the  executor  administering, 
fall  to  be  determined  by  the  law  of  the  situs  or  where  the  specific 
estate  is  locally  situated.  (Q 

203.  Where  Joint  Executors  Appointed— When  two  or  more 
'  persons  are  confirmed  executors  they  form  a  species  of  society,  and 

it  would  be  imprudent  to  pay  to  one  unless  the  others  are  parties 
or  consenting  to  the  payment.(i«)  In  suing  the  deceased's  debtors 
all  the  executors  must  concur  unless  it  can  be  shown  that  any 
refuse  without  good  cause.(t;)  Where  two  out  of  six  executors 
became  bankrupt,  the  remaining  four  executors  were  found  entitled 
to  sue  without  the  concurrence  of  the  otherB.(w)  Executors  gua 
next-of-kin  are  entitled  to  sue  separately  for  their  own  shares  of  the 
8accession.(a;)  The  office  on  the  death  of  one  devolves  on  the 
survivors  and  fells  entirely  on  the  death  of  the  survivor,  except  in 
cases  where  the  appointment  was  purely  beneficial.(y)  Where 
one  or  more  of  the  executors  acquire  an  English  domicile  they 
remain,  it  would  seem,  amenable  as  executors  to  the  jurisdiction 
of  the  Scottish  Courts.(£^)  Where  at  least  the  executor  is  still 
administering  the  estate  the  Scotch  Courts  have  jurisdiction,  and 
it  is  even  thought  that  where  the  administration  in  Scotland  has 
been  completed,  the  executor  remains  amenable  to  the  Scottish 
Courts  as  regards  accounting  for  the  estate,(a)  but  a  mere  appoint- 
ment as  executor  is  not  sufficient  per  se  to  render  hina  amenable.  (6) 


(p)  1695,0.  41. 

{q)  M'Laren,  §  168a 

(r)  See  §  84. 

(«)  See  §  126. 

(0  PreOon,  29th  March,  1841,  2 
Rob.  88 ;  M*Laren,  §  82. 

(v)  Barclays  M'GlashaD,  p.  131 ; 
McLaren,  §  174a 

W  Erek.  3,  9,  40. 

(w)  Rogenon,  9th  March,  1833, 11 
S.663. 


(at)  Torrance,  24th  Nov.  1841, 4  D 
71. 

(y)  Bell's  Lect.  p.  1045 ;  ErsL  3, 
9,  38 ;  McLaren,  §  1737. 

{z)  Mag.  of  Wieky  11th  Dec  1849, 
12  D.  299. 

(a)  MacKirdy's,  Ist  July,  1882, 19 
S.L.R.  768. 

(6)  Robson,  5th  Not.  1867, 6  M.  4. 
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Where  two  out  of  five  execntors,  who  had  jointly  confirmed  as 
executors  in  a  Scotch  executry,  were  abroad,  an  action  was  allowed 
to  proceed  in  Scotland  against  the  remaining  three.(c) 

204.  Duties  of  an  Execntor. — The  first  duty  of  an  executor- 
dative,  after  he  shall  have  been  appointed,  is  to  realise  the  executry. 
estate.  He  should  lose  no  time  in  obtaining  confirmation,  if  confir- 
mation be  necessary,  and  after  having  qualified  himself,  it  is  his 
imperative  duty  to  reduce  into  possession  the  whole  of  the 
deceased's  available  means  and  estate  with  a  view  to  distribution.((2) 
In  discharge  of  this  duty,  he  is  bound  to  take  all  proper  measures, 
legal  and  otherwise,  but  not  to  engage  in  fruitless  litigation  (e) ; 
he  is  bound  to  deposit  in  bank,  in  an  account  in  name  of  himself 
as  executor,  all  monies  due  to  the  deceased  as  received,(/)  but  he 
cannot  be  compelled  to  distribute  the  estate  among  the  next-of-kin, 
or  to  pay  any  debts  thereout,  except  preferable  debts,  till  the 
expiration  of  six  months  from  the  death.(^)  He  is  not  entitled 
to  pay  the  next-of-kin  without  first  paying  or  providing  for  the 
payment  of  all  the  deceased's  debts,(&)  nor  is  he  entitled  to  debit 
himself  with  any  commission  for  managing  the  e8tate.(i) 

The  executry  estate  should  be  kept  clearly  distinguishable  from 
the  executor's  own  property,  to  prevent  his  creditors  interfering 
with  it  in  case  of  his  bankruptcy. 

The  executor  must  exhibit  in  the  proper  Court,  upon  oath,  as 
already  indicated(  j),  an  inventory  of  the  personal  estate,  duly 
stamped,  and  thereafter  the  debts  and  government  duties  fall  to  be 
paid. 

Certain  debts  are  preferable  on  the  deceased's  estate  and  may  be 
paid  by  the  executor  without  waiting  the  expiration  of  the  six 
months,  and  without  decree.    The  following  may  be  so  paid  : — 

1.  Sick-bed  and  funeral  expenses,  including  physician's  fees, 
medicines,  and  surgeon's  accounts,  with  the  expense  of  mournings 
for  the  widow,  and  such  decorations  and  state  in  the  funeral  as 
the  rank  and  circumstances  of  the  deceased  warrant ;  but  the  wife's 
funeral  expenses  are  not  preferable  over  the  husband's  estate.  (2;) 


(c)  Wick,  11th  Dec.  1849, 12  D.  299. 

(h)  Lammd,  8th  March,  1871,  9 

((Q  Muify  3rd  Not.  1876, 4  R.  74. 

M.  662. 

(e)  More'sExecutors,  24th  Jan.  1835, 

(%)  Malcolm,  10th  Dec  1869,  8  M. 

13SL313. 

272. 

(/)  McLaren,  §  1974. 

ij)^  149  etseq. 

(y)  Gardner,  28th  Nov.  1810,  16 

(k)BeWs  Prin.    §§   1403,   1900; 

F.  0.  69. 

BelPs  Com.  2,  149. 
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The  expense  of  obtaining  confirmation  faHa  to  be  paid  out  of  the 
deceased's  general  estate.(r) 

2.  Wages  to  domestic  and  farm  servants,  including  reapers  and 
other  occasional  servants  for  agriculturad  labour,  for  the  term 
current  at  the  death,  whether  a  year,  half  year,  or  month  ;  also  the 
wages  of  gardeners  where  they  combine  outdoor  labour  with 
domestic  service.  The  wages  or  salaries  of  clerks,  managers  of 
merchants  and  manufacturers,  and  of  servants  of  skilled  artisans 
are  not  preferable  debts.(m)  But  by  the  Bankruptcy  Amend- 
ment Act,  1875,  it  is  provided  that ''  the  wages  of  clerks  and  shop- 
men and  servants  employed  by  a  bankrupt  shall  be  entitled  to  the 
same  privilege  as  the  wages  of  domestic  servants,  to  an  extent  not 
exceeding  four  months'  wages  prior  to  the  date  of  sequestration 
being  awarded,  or,  where  sequestration  is  not  awarded,  prior  to  the 
concourse  of  diligence  for  distribution  of  the  estate  of  a  party  being 
notour  bankrupt,  and  not  exceeding  the  sum  of  £50;  and  the 
wages  of  workmen  employed  by  a  bankrupt  shall  be  similarly 
entitled  to  an  extent  not  exceeding  two  months'  wages  prior  to 
the  same  respective  dates."(n) 

3.  The  house  rent  of  the  deceased  for  the  year  current  at  his 
death,  also  taxes  due  to  the  crown.(o) 

Sums  due  by  ministers  of  Established  Church  to  Widows'  Fund 
are  preferable  even  to  funeral  expenses.  The  creditors  of  the 
deceased  have  a  preference  over  those  of  the  next-of-kin  within  a 
year.(i>) 

The  executor  should  be  particular  in  ascertaining  that  there  is  a 
sufficiency  of  assets  for  the  discharge  of  all  the  preferable  debts 
before  he  pays  any  of  the  ordinary  debts,  as  if  he  should  pay  any 
of  the  latter,  without  having  sufficient  to  pay  the  former,  he  will 
have  to  pay  the  former  out  of  his  own  estate.  As  a  general  rule, 
an  executor  should  pay  no  debt  of  the  deceased  except  on  decree, 
unless  fully  satisfied  of  the  debt  being  legally  due,  and  in  any 
event  not  till  the  expiration  of  six  months  from  the  death,  except 
in  the  case  of  privileged  debts  before  mentioned  (g) ;  a  fortiori 
he  should  not  tiU  then  distribute  the  estate  among  the  next-of-kin. 
An  executor  is  safe  in  paying  prima  venienti  after  the  six  months, 
provided  he  is  not  interpelled  by  creditors  and  has  reason  to 

(Z)  Bog,  I4th  May,  1800 ;  4  Pat.  |  (o)  Bellas  Prin.  §§  1405-1409. 

App.  581.                                              i  ip)  Act  1695,  c  41. 

(til)  Bell's  Prin.  §  1404.                    |  (q)  Bell's  Prin.  §  1900 ;  McLaren, 

(n)  38  &  39  Vict.  c.  26,  §  3  ;  BelVs  I  §  1981 ;  Ersk.  3,  9,  4 ;  Beith,  30th 

Com.  2,  149.                                         •  Nov.  1875,  3  R.  185. 
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believe  that  the  estate  is  solvent  (r)  In  that  case  also  he  may 
pay  a  debt  due  to  himself  by  retention.(«)  Bat  where  the  estate 
is  likely  to  prove  insolvent,  or  where  the  executor  is  exposed  to 
double  distress  by  creditors,  he  may  either  institute  a  process  of 
multiplepoinding  for  the  judicial  distribution  of  the  estate  he  has 
reduced  into  possession,(^)  or  he  may  himself  apply  to  the  proper 
Court  for  sequestration,  or  allow  the  estate  to  be  wound  up  by  a 
judicial  factor  under  the  Bankruptcy  Act.(t^)  So  long  as  the 
executors  are  willing  to  act,  the  Court  will  not  appoint  a  judicial 
factor.(t;)  The  Court  will  not  appoint  the  executor  to  be 
factor.(u;) 

205.  The  Powers  Inherent  in  the  Office  of  Executor.— As  a 

general  rule,  executors  duly  confirmed,  possess,  at  common  law, 
all  the  powers  which  were  competent  to  the  deceased  when  alive,(^) 
and  no  person  interested  in  the  succession  can  defeat  them  in  the 
execution  of  their  office,  except  by  bill  of  suspension  and  inter- 
dict.(y)  They  have  therefore  full  power  to  uplift  and  receive  the 
whole  moveable  estate  coQtained  in  the  inventory,  and  to  pay  all 
debts  and  charges  which  can  be  shown  to  affect  the  estate  where  it 
appears  to  be  sufficient(^) ;  to  call  for  all  documents  of  debt  due 
to  the  deceased,  and  for  statements  from  bankers  and  others  alleged 
to  be  in  possession  of  his  funds  (a) ;  to  pursue  and  defend  actions, 
charging  the  estate  with  expenses  reasonably  incurred(&) ;  to  refer 
dovhtfid  claims  to  arbitration,(c)  and  also  claims  for  tradesmen's 
accounts  and  the  like,  where  the  question  to  be  determined  is  as  to  the 
amount  only ((2);  also  to  employ  law  agents  to  transact  the  ordinary 
duties  of  trust  management  at  the  expense  of  the  trust.(6)  But  ex- 
penses occasioned  by  the  executor's  own  negligence  will  be  chargeable 


(r)  Morels  Executors,  24th  Jan. 
1835, 13  Sh.  313. 

(s)  Elder,  2nd  July,  1859,  21  D. 
1122. 

(0  Gardner,  28th  Nov.  1810,  F.O. 
69 ;  Mlaren,  §§  1981-2138. 

(u)  19  &  20  Vict.  cap.  79;  A  of  3. 
25th  Nov.  1857. 

(v)  Petition,  Maefa/rlane,  6th  Mar. 
1857, 19  D.  656. 

(w)  Fennyco(^  20th  Dec.  1851, 
14  D.  311. 

(x)  MiUiy  1  Dec.  1830  ;  9  Sh. 
D.  B.  111. 


(y)  Hog,  1838, 16  Sh.  1275  ;  Bar- 
net,  14th  Dec.  1831,  10  S.  12a 
(s)  McLaren,  §  1834. 

(a)  MadauMany  9th  July,  1857, 
19  D.  960. 

(b)  Ordham  and  othen,  22nd  Nov. 
1860,  23  D.  41. 

(e)  Morels  ExecvJtore,  24th  Jan. 
1835,  13  SL  313 ;  WKersite,  25th 
June,  1872, 10  M.  861. 

(d)  Thomson's  Trs.  13th  Dea  1867. 

(e)  Hay,  19th  Feb.  1861,  23  D. 
594. 


Digitized  by  LjOOQIC 


INVENTORY  AND  CONFIRBiATION  OF  PERSONAL  ESTATE.    213 


against  liimse\i{f)  One  of  a  number  of  ezecators  may  claim  for 
the  whole  number  in  a  8eqne8tration.(^)  An  executor  must  not 
stop  short  of  actual  diligence  against  debtors  if  that  be  necessary 
to  recover  any  part  of  the  executry  estate.(A) 

An  executor  is  not  a  trustee  in  the  sense  of  a  depository  for 
behoof  of  legatees,  who  are  merely  creditors.  He  is  entitled 
to  retain  as  much  as  will  pay  any  debt  due  to  himself  before  any 
other  creditors  whose  debts  are  of  equal  degree,  for  the  reason  that 
he  cannot  sue  himself,  and  would  therefore  be  in  a  worse  position 
than  all  the  rest  of  the  creditora(t) 

An  executor  may  indorse  a  promissory*-note  or  bill  made  payable 
to  the  deceased  or  his  order. 

206.  Personal  Liability  of  Executors.— Executors,  as  trust- 
ees, are  accountable  for  the  due  collection  and  distribution  of  the 
estate  to  the  extent  of  the  inyentory.(j)  The  liability  is  incurred 
(1)  to  the  creditors  of  the  decease^  and  (2)  to  his  next-of-kin  or 
beneficiaries. 

In  the  first  class  the  liability  depends  on  the  nature  of  the 
deceased's  obligations  to  the  creditor ;  in  the  second,  on  the  nature 
of  diligence  prestable  from  executors.(A;) 

1.  Liability  to  creditors  of  the  estate, — ^is  incurred  by  executors 
personally  (aU  questions  respecting  the  liability  of  the  deceased's 
estate  being  here  necessarily  excluded),  either  (1)  by  their  own 
adoption  of  the  deceased's  engagements  as  current  contracts,  or  (2) 
by  negligence,  consisting  in  the  ineqxdtable  disposal  of  funds  with 
which  they  were  bound  to  pay  the  creditors, 

Li  the  first  case  the  liability  of  the  executor  is  subject  to  the 
same  rules  of  law  as  afiect  contracts  of  his  own  making,  the 
criterion  of  liability  being  famished  by  the  terms  of  the  obligation, 
and,  if  indefinite,  personal  liability  is  in  no  case  presumed.  Execu- 
tors were  held  liable  to  a  law  agent,  employed  by  one  of  them  in 
relation  to  the  business  of  the  executiy,  although  it  was  alleged 
that  his  employment  was  contrary  to  tiie  orders  of  the  others.(2) 
And  where  executors  qva  executors  accepted  a  bill  it  was  held  that 


(/)  A.  B.  Petition,  2l8t  Dec. 
1855,  18  D.  286 ;  Law,  20th  July, 
1876,  3  R.  1192 ;  Macphenon,  8th 
Dea  1869,  8  M.  246. 

(g)  Walton,  27th  Jane,  1848,  10 
D.  1414.  [362. 

{h)  Forman,  2nd  Feb.  1853,  15  D. 

(i)  Jamieson,  24th  Jan.  1872,  10 


M.  399.  Murdoch,  17th  Feb.  1826, 
4  a  479. 

( j)  Benton,  14th  Not.  1861, 14  D. 
35. 

(h)  McLaren,  §  2311 ;  Bell's  Prin. 
§  1900  ;  BeU's  Com.  2,  80. 

(0  Stewarty  20th  May,  1823,  2  S. 
320. 
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want  of  fands  formed  no  defence  in  a  question  with  oneroas 
holder8.(m) 

In  the  second  case,  the  liability  for  injuries  caused  by  the 
executor's  own  improper  acts  or  negligence  is  purely  personal, 
since  he  is  ex  hypoihesi  not  acting  under  the  protection  of  the 
powers  implied  in  his  office.  Thus,  gratuitous  trustees  were  found 
personally  liable  for  damage  sustained  by  a  creditor  in  consequence 
of  their  having  created  an  illegal  preference  in  favour  of  another 
creditor(n)  ;  also  for  having  conveyed  the  entire  succession  without 
providing  for  payment  of  all  the  deceased's  obligations.(o)  But 
as  a  creditor,  in  virtue  of  his  right  to  have  the  deceased's  estate 
made  forthcoming,  may  insist  in  any  claim  against  the  executors 
competent  to  a  beneficiary,  (p)  the  grounds  of  liability  will  be 
further  illustrated  under  the  next  question. 

2.  Liability  to  personal  representatives — being  responsibility  for 
actual  intromissions,  and  for  such  diligence  in  respect  to  matters 
omitted  as  they  might  be  expected  to  employ  in  their  own  afrairs(9). 
Any  delay  in  the  recovery  of  debts  due  to  the  estate  will  be  at 
the  executor's  own  personal  risk(r).  Executors  are  chargeable  with 
interest  on  outstanding  debts  after  the  lapse  of  a  year  unless 
the  failure  to  recover  be  not  attributable  to  their  neglect(«) 
They  are  liable  for  delay  in  the  recovery  of  assets,  although  person- 
ally interested  in  the  estate  as  creditors(Q  ;  also  for  discharging 
a  security  and  improperly  consenting  to  the  liberation  of  a 
debtor(u).  Money  left  by  the  deceased  in  the  hands  of  one  of  his 
executors,  or  invested  on  personal  security,  is  no  justification  for 
not  bringing  it  into  a  position  of  security.(v)  Such  a  position 
may  be  one  of  personal  obligation.  A  man  of  means,  unable  for 
a  time  to  find  an  eligible  investment  for  funds  held  by  him  as 
trustee  under  a  deed  which  directed  him  to  invest  the  same  '*  on 
heritable  security,  railway  debentures,  the  public  funds,  or  other 
good  securities,"  was  held  entitled  to  retain  the  money  in  his  own 
hands  under  a  personal  obligation  to  repay  and  to  execute  at  any 


(m)  Ecutony  dkc,  25th  May,  1837, 
16  S.  1012. 

(n)  Young,  15th  June,  1841,  3  D. 
1020. 

(o)  OruicJb^nJk,  24th  April,  1845; 
4  Bell,  179;  Lamond,  8th  March, 
1871,  9  M.  662. 

(p)  M'Laren,  §  2315. 

(g)  Erak.  3,  3,  36. 


(r)  M'Laren,  §§  1954-2347. 

is)  Campbdly  15th  Jane,  1840,  2 
D.  1084  ;  M'Laren,  §  234a 

(0  Forman,  2nd  Feb.  1853, 15  D. 
362. 

(tt)  Abercronibie  v.  Innetj  1723; 
Rob.  Ap.  Cas.  457. 

(v)  Moffat,  3l8t  Jan.  1834,  12  Sh. 
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time  any  formal  deed  that  might  be  required — ^he  meanwhile 
paying  into  bank  four  per  cent  as  interest  on  the  money.(u;) 
Executors  were  found  not  liable  for  the  loss  of  money  placed  by  the 
deceased  in  bank  until  an  investment  was  obtained(d;).  Trustees  aud 
executors  investing  on  personal  security^  bills  or  personal  bonds, 
are  liable  to  replace  the  money  with  interest,  but  they  are  not 
liable  for  loss  by  robbery,  fire,  or  other  casualty.(y)  They  are 
liable  for  money  placed  by  them  in  bank,  unless  bank  is  in  good 
credit(£) ;  to  replace  money  inadvertently  or  from  error  in  fjEict  or 
in  law,  paid  to  a  person  not  entitled  to  receive  it,  unless  such  person 
had  a  legal  title  at  the  time,  or  that  blame  attached  to  the 
beneficiary  himsel£(a)  Executors  are  liable  in  a  joint  responsi- 
bility only  where  it  amounts  either  to  culpa  lata  or  to  supine 
negligence(&).  They  are  not  jointly  responsible  for  fraud  or  gross 
mismanagement.(c)  They  are  responsible  for  the  safe  custody  of 
documents  belonging  to  the  estate.(c!)  An  executor  depositing 
funds  to  his  own  credit  is  liable  in  penal  interest(6) ;  and  if  he 
mixes  the  funds  with  his  own  property,  the  beneficiaries  are 
entitled  to  any  portion  of  the  blended  property  which  he  cannot 
show  to  be  his  own.(/)  Executors  misappropriating  trust  monies 
are  guilty  of  a  punishable  offence.  (^)  Executors  who  had  not 
kept  a  separate  bank  account  for  the  executry  estate  were,  under 
certain  circumstances,  found  only  liable  for  interest  on  their 
intromissions  at  four  per  cent.(A)  Where  funds  were  lost  in 
the  hands  of  the  executor's  agent  after  realisation,  the  loss  was  held 
not  to  diminish  the  free  executiy  on  which  legitim  was  to  be 
calculated.(i)  A  widow  decerned  executrix,  but  who,  without 
confirmation  or  making  up  inventories  intromitted  with  the 
deceased's  effects,  was  held  personally  liable  for  a  debt.( j) 
207.  Death  of  Executor. — ^The  office  of  executor  is  personal 


(w)  BusseU,  20th  Nor.  1869,  7 
S.L.IL  99. 

{x)  Fearion,  19th  Nov.  1825, 4  Sh. 
205. 

(y)  M'Laren,  §§  2349,  2350, 1972. 

(z)  Peanofisnpra. 

(a)  McLaren,  §  2363. 

(Jb)  ThofM&n,  16th  Feb.  1838,  16 
Sh.  560  ;  M'Uren,  §  236a 

(e)  McLaren,  §  2372. 

Id)  M'Lauchlan,  9th  July,  1857, 
19  D.  960. 


(«)  Clark,  17th  Dec.  1856, 19  D 
187  ;  bat  see  BusseU  supra. 

(/)  MOAren,  §  1977. 

(g)  Aect.  of  Cowrty  8th  Dea  1853, 
and  7th  Feb.  1854,  16  D.  163,  489. 

(h)  MaUolm,  10th  Dec  1869, 8  M. 
272. 

{%)  Dalhoune,  26th  March,  1868, 6 
M.659. 

(j)   Cunningham,  dc,  8th  Feb. 
1827,  5  S.  315. 
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and  not  transmissible  to  heirs,  except  where  the  executor  is  also 
general  disponee  or  residuary  legatee  of  the  deceased  and  bene- 
ficially interested  in  the  estata(£) 

The  chief  points  under  this  head  are : — 

1.  Survivorship  in  appointment  of  executors.  The  office  on 
the  death  of  one  accrues  to  the  survivors  or  survivor,  and  when 
purely  a  trust  for  others  falls  entirely  on  the  death  of  the  whole.(0 

2.  Executors  dying  before  realising.  Where  the  executor  dies 
after  expeding  confirmation,  but  before  realising  the  whole  of  the 
funds,  a  title  must  be  made  up  to  such  unrealised  funds  by 
another  executor,  (m)  The  office  may  be  obtained  by  the 
next-of-kin  of  the  person  whose  estate  is  to  be  administered,  who 
will  present  a  petition  to  the  Commissary  as  in  the  ordinary  case, 
but  will  confine  the  inventory  to  the  unrealised  portion  of  the 
estate.  A  judicial  factor  on  an  estate  vested  in  trustees  and 
executors  who  have  in  similar  circumstances  died,  may  be  appointed 
executor  qva  factor.{n) 

3.  Executors  djring  after  realising.  Where,  again,  the  executor 
dies  after  reaHsing,  but  before  distributing  the  funds,  the  estate 
can  be  taken  up  by  a  judicial  factor  appointed  by  the  Court,  or 
taken  up  by  diligence,(o)  or  the  party  entitled  to  the  funds,  or  the 
administration  thereof  may  establish  a  title  by  a  declaratory 
adjudication  (p) ;  but  not  by  confirmation,  because  the  former 
executor  had  actually  recovered  the  estate,  for  effecting  which 
confirmation  is  only  applicable 

208.  Discharge  of  Execator. — ^No  formal  exoneration  of  an 
executor  is  necessary ;  if  he  be  sued  by  creditors  or  others  inte- 
rested, he  may  competently  plead  that  the  inventory  in  the  testa- 
ment-dative is  exhausted  by  lawful  payments,  if  not  by  mere  decrees 
ordaining  him  to  make  payment.  If  there  be  any  debts  given  up 
in  the  inventory  as  due  to  the  deceased  which  have  not  been 
received  by  the  executor,  he  will  be  exonerated  as  to  these  by  pro- 
ducing decrees  against  the  debtors,  and  by  assigning  such  decrees 
to  the  creditors  so  suing  him.(9) 


(ib)  BeU'8  Lect  p.  1045  ;  Ersk.  3, 
9,38. 

(J)  M'Laren,  §  1738 ;  Borus,  2lBt 
Dec.  1866,  6  Macp.  240. 

(m)  Nicd,  10th  June,  1856,  18  D. 
1000 ;  McLaren,  §  1686 


(n)  Bell's  Lect.  p.  1046. 
(o)  M'Laren,  §§  1651,  1685 
(p)  Bell's  Lect  p.  1046. 
\q)  Ersk.  3,  9,  47. 
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INTESTATE  SUCCESSION 

IK 

PERSONAL  ESTATE  IN  ENGLAND. 

With  a  view  to  aid  to  a  better  understanding  of  the  answer 
based  on  English  law  given  in  the  preceding  table,  the  following 
statement  of  the  leading  principles  and  maxims  of  that  law  res- 
pecting succession  has  been  compiled  and  taken  from  various 
standard  works. 

Definitions  and  General  KxTLEa. 

209.  Real  and  Personal  Estates. — These  terms  coincide  in 
many  particulars  with  the  terms  "  heritable  and  moveable  "  in  the 
law  of  Scotland ;  but  they  are  by  no  means  synonymous  in  their 
extent  and  application.(a) 

In  the  law  of  England,  lands,  houses,  and  all  immoveable  pro- 
perty were  formerly  called  tenements  or  things  held ;  they  were 
also  called  hereditaments,  because  on  the  death  of  the  owner  they 
devolved  by  law  to  bis  heir.  So  that  the  phrase,  ''lands,  tenements, 
and  hereditaments,"  was  used  to  express  all  sorts  of  property  of  the 
immoveable  class,  and  the  expression  is  still  in  use.  The  other,  or 
moveable  class  of  property,  was  known  by  the  name  of  goods  or 
chattels. 

In  later  times,  lands  and  tenements  were  designated  real  pro- 
perty, more  from  the  nature  of  the  legal  remedy  for  their  recovery 
than  because  they  are  real  things ;  and,  on  the  other  hand,  goods 
and  chattels  were  called  personal  property,  because  the  remedy  for 
their  abstraction  was  against  the  person  who  had  taken  them 
away. 

The  division  of  property  into  corporeal  and  incorporeal  also  ob- 
tains in  English  law :  the  former  comprehending  all  things  which 
are  visible  and  tangible,  and  the  latter  what  are  not  so.  Thus,  a 
house  is  corporeal,  but  the  rent  payable  for  it  is  incorporeal 

Real  property  is  divided  into  freehold  and  copyhold. 

Freehold  is  the  popular  name  given  to  land  held  of  the  crown 
by  virtue  of  the  Act  1 2  Car.  II.  c.  24.    In  nearly  every  case  a 

(a)  Robertson  on  Personal  Succession,  307. 
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freeholder  holds  his  estate  by  the  service  of  mere  fealty.  Free- 
hold estates  are  subdivided  into  freeholds  of  inheritance,  and  free- 
holds for  life,  and  the  former  are  further  divided  into  estates  in  fee- 
simple  and  estates  in  fee-taiL  Where  a  title  is  to  A  and  his  heirs 
or  heirs-general,  the  right  is  fee-simple ;  where  to  A  merely,  it  is 
freehold  for  life.  An  estate  tail  is  a  larger  estate  than  an  estate 
for  life,  as  it  may  endure  so  long  as  the  first  owner  of  the  estate 
has  any  issue  of  the  kind  mentioned  in  the  deed.  It  somewhat 
resembles  the  entail  tenure  in  Scotland. 

Copyhold  is  the  name  given  to  property  held  by  the  custom  of 
some  manor  by  record  of  Court  Roll.  Formerly  copyholders 
held  their  property  at  the  will  of  the  lord  of  the  manor ;  but  now, 
so  long  as  the  copyholder  complies  with  the  custom,  he  cannot  be 
deprived  of  his  tenancy.  The  right  is  practically  as  secure  as  a 
freehold.    Each  manor  has  its  own  peculiar  customs. 

Personal  property  has  been  generally  defined  as  anything  that 
can  be  killed,  eaten,  stolen,  broken,  or  burnt,  and  particularly 
stolen,  as  it  is  pointed  out  that  no  man,  however  feloniously  dis- 
posed, can  run  away  with  an  acre  of  land.(6) 

In  questions  regarding  succession  between  the  heir  and  executor, 
the  following  distinctions  are  to  be  noticed:  "Leases  or  leasehold 
estates  for  a  term  of  years,  and  whether  limited  to  heirs  or  not, 
are  personalty,  and  go  to  the  executor ;  also  a  lease  pur  autre  vie, 
but  the  heir  of  the  lessee  may  take  as  special  occupant. 

The  following  also  are  personal  property :  Rights  of  presenta- 
tion to  church  livings  ;  annuities,  even  when  limited  to  the  heir, 
unless  they  issue  out  of  land ;  copyrights  and  patent  rights ;  mort- 
gage debts — 1.6.,  debts  due  to  the  mortgagee ;  estates  by  degit  ; 
deer  in  a  park — %.e.,  a  park  by  prescription ;  conies  in  a  warren ; 
doves  in  a  dove  house ;  fish  in  a  pond,  if  the  deceased  was  owner 
of  the  freehold.  Canal  shares,  &c.,  are  real  at  common  law,  but 
in  almost  all  instances  special  statutes  have  declared  them  personal. 

The  right  of  the  heir  or  executor  to  fixtures  varies  according  to 
the  nature  of  the  interest  which  the  deceased  had  in  the  freehold — 
whether  he  was  tenant  in  fee,  tenant  for  life,  tenant  for  years,  &c(c) 

210.  ^'Ezecntors''  and  ''Administrators.''— These  terms  are 
analogous  to  the  terms  '' executor-nominate ''  and  ''executor- 
dative"  in  Scotch  law.    Administrators  are  appointed  (1)  whenever 

(6)  WiUiama  on  Real  Property,  1,  I      (c)  Pkt.  Comp.  p.  239. 
5, 10,  a4 ;  Paterson*8  Comp.  pp.  10-69. 
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an  intestacy  occurs,  or  (2)  whenever  a  will  is  left  which  does  not 
appoint  an  executor,  or  to  which  there  is  no  executor  capable  of 
acting  or  willing  to  act.  In  the  first  case  the  person  appointed  is 
styled  simply  administrator,  but  in  other  cases  his  title  is  qualified 
according  to  his  appointment,  which  may  be  **  administrator  with 
a  will,"  "administrator  de  bonis  non'* — i.e,,  of  the  effects  left  un- 
administered  by  a  former  administrator,  '' administrator  during 
minority,"  **  pendente  lite,"  "  durante  absentia,"  and  some 
others.(d) 

211.  Ezecntor  de  son  tort^U  a  person  who,  without  author- 
ity, interferes  and  acts  as  administrator,  by  which  he  subjects  him- 
self to  all  the  liabilities,  but  has  few  of  the  privileges  of,  an  executor. 
The  term  generally  corresponds  with  a  vitious  intromitter  in 
Scotch  law.(e) 

212.  Vesting  of  Succession.— In  the  case  of  an  executor  the 
personal  estate  vests  from  the  date  of  the  death,  but  in  the 
admimstrator  from  the  date  only  of  the  letters  of  administration — 
his  title,  however,  for  many  purposes,  relating  back  to  the  date  of 
death.(/) 

213.  Next-of-Ein:  Who  these  are.— The  question  who  are  the 
next-of-kin  under  the  Statute  of  Distributions  is  decided  by  the  rules 
of  the  civil  law.  But  there  is  no  difference  between  the  rules  of  the 
civil  and  those  of  the  canon  law,  except  in  reckoning  the  collateral 
line.  In  that  line  the  computation  by  the  civil  law  is  made  by 
counting  upwards  from  either  of  the  persons  related  to  the  common 
stock,  and  then  downwards  again  to  the  other,  reckoning  a  degree 
for  each  person,  ascending  and  descending ;  while  the  com- 
putation by  the  canon  law  is  made  by  beginning  at  the  common 
ancestor,  and  reckoning  downwards,  and  in  whatever  degree  the 
two  persons  or  the  most  remote  of  them  is  distant  from  the  common 
ancestor,  that  is  the  degree  in  which  they  are  related  to  each 
other.(5r) 

The  following  diagram  shows  the  operation  of  the  above  rules 
according  to  both  laws ;  the  numeral  letters  at  the  top  denote  the 
degree  of  kindred  by  the  civil  law,  and  the  figures  at  the  bottom 
the  degrees  by  the  canon  law : — 


(d)  HoTsey'fl  Excn.  155. 
(<)  Pat.  Comp.  p.  232. 
(/)  Pat  Comp.  p.  227. 


(g)  2  Black's  Com.  207  ;  AUnutt, 
176  ;  Rob.  on  Per.  Sacc.  329. 
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LoriAL  KiHDmm. 
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' 
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Grandson. 
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III. 
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Brother's  Grand- 
son.  8. 

Upon  this  diagram  it  has  to  be  observed  that  although  the 
children  and  parents  of  the  intestate  are  both  in  the  first  degree  of 
kinship,  the  children  are  preferred ;  of  those  in  the  second  degree 
the  brothers  are  preferred,  and  next  in  order  are  uncles  or 
nephews,  and  lastly  cousins. 

In  the  Statute  of  Distributions  the  words  "  legal  representatives" 
are  not  used  for  next-of-kin,  but  for  the  children  of  the  deceased 
or  their  children  only,  or  the  descendants  of  the  next-of-kin  ;  the 
statute  means  persons  substituted  in  the  place  of  others  deceased.(A) 

214.  Half-Blood— A  brother  or  sister  of  the  half-blood,  whether 
by  the  father  or  mother's  side,  shares  equally  with  the  whole 
blood,  both  being  equally  near-of-kin  to  the  decea6ed.(») 


(h)  AUnutt,  p.  380. 


I      (i)  Williams'  Executon,  1348 
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216.  The  Mother  and  her  Relations.— The  mother  shares 
equally  with  the  brothers  and  sisters  and  their  issue,  if  any.  The 
mother's  relations  share  equally  with  the  father's  relations.(j) 
But  relationship  by  marriage,  except  in  the  case  of  a  wife,  gives 
no  title  to  a  share  of  the  intestate's  estate  under  the  Statute  of 
Distributions.  Therefore  if  the  intestate  had  a  son  and  daughter, 
and  they  both  die— the  former  leaving  a  wife,  and  the  latter  a 
husband — upon  the  intestate's  death  afterwards  such  husband  and 
wife  have  neither  of  them  any  claim  on  the  estate.(A;) 

216.  Per  Capita  and  Per  Stirpes. — ^These  terms  operate  in 
English  law  in  the  same  way  as  in  the  law  of  Scotland,  excepting 
(1)  that  by  the  English  law  representation  is  not  carried  beyond 
brothers'  and  sisters'  children;  and  (2)  that  among  collaterals 
there  is  what  is  termed  taking  quasi  by  representation  Thus, 
where  all  the  brothers  and  sisters  of  the  intestate  are  dead,  a  mother 
of  the  intestate  is  entitled  along  with  the  children  of  the  deceased 
brothers  and  sisters :  in  such  case,  likewise,  the  child  or  children 
of  a  deceased  brother  or  sister  take  qvasi  by  representation,  the 
same  share  which  the  parent,  if  living,  would  have  taken.  The 
representation  is  created  by  the  mother  taking  an  original  share 
in  her  own  right  Uncles  and  aunts,  although  in  the  same  degree 
of  relationship  as  such  children  to  the  intestate,  are  excluded  from 
claiming  with  such  children,  because  they  cannot  claim  otherwise 
than  in  their  own  right.(Q 

217.  Hotchpot. — To  bring  into  hotchpot  means  to  mass  the 
property  to  be  divided.  The  term  corresponds  generally  with 
''collation"  in  Scotch  law,  with  this  exception,  that  in  England 
the  heir-at-law  is  entitled  to  an  equal  share  of  the  personal  estate^  | 

(  with  the  rest  of  the  children  without  bringing^_into...hotchpot  lhfi_^,! 
"value  of  TiTs  real  estate  |^ while  in  Sootlani  the  heir-at-law  has  not    , 
^hat  privilege.    If  he  claims  legitim  or  a  share  of  the  dead's  part, 
he  must  collate  the  heritable  estate  with  the  rest  of  the  children.(m) 

218.  Advancement. — ^An  advancement  is  a  provision  which 
may  (in  the  shape  of  land,  freehold  and  copyhold,  charges  on  land, 
or  money)  be  made  by  a  father  (but  not  by  a  widow)  in  his  life- 


( j)  Pat.  Comp.  p.  250. 
(Jb)    WiUiams'    Executors,    1151. 
For  rules  in  Scotch  Law,  see  §  88. 


(0  Moficall's  Digest,  p.  78.  For 
rules  in  Scotch  Law,  see  §  125. 

(m)  Pat.  Comp.  p.  249.  For  rules 
in  Scotch  Law,  see  §§  120-12a 
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time  ill  favoar  of  his  child,  by  such  an  act  (not  being  a  will)  as 
will  completely  divest  him  of  the  property.  The  advancement 
may  be  complete  or  partial :  complete  when  it  is  equal  in  amount 
to  the  share  of  the  intestate's  personal  estate  which  the  child  in 
question  would  have  been  entitled  to  along  with  the  other  children, 
and  partial  when  it  is  of  less  amount  than  such  share.  K  the 
child  be  content  with  what  he  has  got,  he  can  keep  it,  however 
much  it  exceeds  his  distributive  share ;  but  if  not  content,  he 
must  bring  into  hotchpot  what  he  before  received.  A  child  ad- 
vanced by  a  father  in  his  life,  or  provided  for  in  a  will,  cannot  be 
called  on  to  bring  his  share  into  hotchpot  If  such  child  die  in 
his  father's  lifetime,  leaving  children,  such  children  shall  not  be 
entitled  to  their  father's  distributive  share  unless  they  bring  in  his 
advancement,  since  as  his  representatives  they  can  have  no  better 
claim  than  he  would  have  had  if  living.  A  child  advanced  in  part 
shall  bring  in  his  advancement  only  among  the  other  children  : 
the  widow  shall  not  benefit  by  it. 

The  heir-at-law  does  not  abate  in  respect  of  the  land  coming  to 
him  by  descent  or  otherwise  from  the  intestate,  but  if  he  receives 
an  advancement  out  of  the  personal  estate  he  must  abate  for  it  like 
the  other  children.(72) 

219.  Domicile — Is  prima  fade  that  place  where  the  deceased 
had  his  permanent  residence. 

The  following  propositions  have  been  deduced  by  a  high  autho- 
rity from  the  adjudged  cases(o): — 

1.  Though  a  man  may  have  two  domiciles  for  some  purposes,  he 
can  only  have  one  for  the  purpose  of  succession. 

2.  The  original  domicile,  or,  as  it  is  called,  the  domicile  of  origin 
(arising  from  a  man's  birth  and  connections),  is  to  prevail  until 
the  party  has  not  only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandoning  his  former 
domicile,  and  taking  another  as  his  sole  domicile. 

3.  The  proposition  last  stated  is  equally  true  of  an  acquired,  as 
of  an  original  domicile.  The  domicile  of  origin  having  been  aban- 
doned and  an^w  domicile  acquired,  the  new  domicile  may  be  aban- 
doned and  a  third  domicile  acquired.  But  an  acquired  domicile 
cannot  be  lost  by  mere  abandonment,  but  continues  until  the 
intention  of  another  change  of  domicile  is  carried  into  execution. 

(n)  Williams'  Executors,  1500.  I  (o)  Williams'  Executors,  1517. 
For  rules  in  Scotch  Law,  see  §  111.     |  For  rules  in  Scotch  Law,  see  §  81. 
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Again,  the  domicile  of  origin  does  not  revive  until  an  acquired 
domicile  has  been  abandoned  animo  et  facto. 

4.  Anew  domicile  cannot  be  acquired  by  a  party's  own  act  dur- 
ing pupilage,  nor  until  the  party  is  sui  juris.  Accordingly  a 
married  woman,  though  living  apart  from  her  husband,  has  no 
power  to  change  her  domicile. 

5.  By  marriage  the  domicile  of  the  husband  becomes  that  of  the 
wife,  and  she  retains  it  after  the  death  of  her  husband. 

6.  After  the  death  of  the  father,  children  remaining  under  the 
care  of  the  mother  follow  the  domicile  which  she  may  acquire,  and 
do  not  retain  that  which  their  father  had  at  his  death  until  they 
are  capable  of  gaining  one  by  acts  of  their  own. 

The  Act(p)  regulating  the  domicile  of  British  subjects  dying 
whilst  resident  abroad,  and  foreign  subjects  dying  whilst  resident 
in  this  country  abeady  referred  to,{q)  is  applicable  to  the  United 
Kingdom. 

The  above  propositions  might  be  taken  as  also  deducible  from 
the  decided  cases  in  the  law  of  Scotland ;  and,  in  illustration  of 
thes^  reference  may  be  made  to  the  cases  noted  in  the  Scotch  law 
on  the  subject  of  doinicile(r). 

220.  Domicile  regulates  Distribution. — In  England  as  in 
Scotland,  personal  property  is  distributable  according  to  the  law  of 
the  country  where  the  deceased  was  domiciled,  but  the  adminis- 
tration of  the  estate  must  be  in  the  country  in  which  possession 
of  it  is  taken  and  held  under  lawful  authority.  («) 

Distribution  of  Pebsonal  Estate. 

221.  The  Law  under  the  Statutes.— The  disposal  of  the 
personal  estate  of  intestates  is  regulated  by  the  Statutes  22  &  23 
Car.  2  c.  10,  29  Car.  2  c.  3,  1  Jac.  2  c.  17,  and  19  &  20  Vict. 
c94. 

The  Married  Women's  Property  Acts  of  1870,  1874,  and  1882, 
while  they  efifect  great  changes  on  the  status  of  married  women  in 
regard  to  property,  do  not  appear  to  take  away  the  former  rights 
of  the  husband  in  the  event  of  his  wife  dying  intestate.  It  would 
seem  that  the  husband  is  still  entitled  to  the  whole  of  his  wife's 
personal  property  on  her  death  intestate,  to  the  exclusion  of  her 


(p)  24  &  26  Vict  c.  121. 
(?)  §  82. 
(r)  §  82. 


(«)    Williams'    Executors,    1517. 
For  rales  in  Scotch  Law,  see  §  82. 
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next-of-kin.  The  Act  of  1882,  which  consolidates  and  amends 
the  two  former  Acts^  certainly  makes  sweeping  changes  on  the 
common  law.  In  regard  to  property  acquired  by  her  own  in- 
dustry, or  given  or  bequeathed  to  her  by  others,  it  makes  a  married 
woman  independent  of  her  husband;  it  gives  her  the  same  rights 
to  and  powers  over  it  as  if  she  were  single.  She  may  carry  on 
any  trade  or  business  on  her  own  account^  and  dispose  of  the  pro- 
ceeds as  she  pleases.  She  may  even  take  up  house  for  herself  and 
live  apart  from  her  husband,  and  her  husband  wiU  not  be  able  to 
interfere  with  her  freedom  of  action  without  the  aid  of  the  Divorce 
Court.  But  even  that  Court  will  not  give  the  husband  any  right 
to  touch  his  wife's  property ;  it  will  only  ordain  her  to  reside  with 
him  under  the  same  roof,  but  it  will  not  compel  her  to  give  him 
any  part  of  her  earnings  or  her  property. 

The  first-mentioned  Act,  commonly  called  the  Statute  of  Distri- 
bution, is  the  leading  Act  in  the  English  succession  law. 

After  providing  for  caution  being  found  by  administrators — ie., 
executors-dative — it  proceeds  (§  3)  to  enact  that  the  ordinaries  (or 
Sheriffs)  shall  have  power  to  call  administrators  to  account,  and 
"  to  order  and  make  just  and  equal  distribution  of  what  remaineth 
clear  (after  all  debts,  funeral,  and  just  expenses  of  every  sort  first 
allowed  and  deducted)  amongst  the  wife  and  children,  or  children's 
children,  if  any  such  be,  or  otherwise  to  J^he  ne^t  of  kindred  to  the 
dead  person  in  equal  degree,  or  legally  representing  their  stocks 
pro  8iu>  cuiqtLe  jure  according  to  the  laws  in  such  cases,  and  the 
rules  and  limitations  herein  set  forth." 

Section  4  provides  that  the  customs  of  London  and  York  shall 
not  be  prejudiced. 

Section  6  provides — "  That  all  ordinaries,  and  every  other  person 
who  by  this  Act  is  enabled  to  make  distribution  of  the  surplusage 
of  the  estate  of  any  person  dying  intestate,  shall  distribute  the 
whole  surplusage  of  such  estate  or  estates  in  manner  and  form  fol- 
lowing :  that  is  to  say,— one-third  part  of  the  said  surplusage  to 
the  wife  of  the  intestate,  and  all  the  residue,  by  equal  portions,  to 
and  amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legally  represent  such  children,  in  case  any  of  the 
said  children  be  then  dead,  other  than  such  child  or  children  (not 
being  heir-at-law)  who  shall  have  any  estate  by  the  settlement  of 
the  intestate,  or  shall  be  advanced  by  the  intestate  in  his  lifetime, 
by  portion  or  portions  equal  to  the  share  which  shall  by  such  dis- 
tribution be  allotted  to  the  other  children  to  whom  such  distribu- 
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tion  is  to  be  made ;  and  in  case  any  child  other  than  the  heir-at- 
law,  who  shall  have  any  estate  by  settlement  from  the  said  intestate, 
or  shall  be  advanced  by  the  said  intestate  in  his  lifetime  by  portion 
not  eqnal  to  the  share  which  will  be  due  to  the  other  children  by 
such  distribution  as  aforesaid — then  so  much  of  the  snrplnsage  of 
the  estate  of  such  intestate  to  be  distributed  to  such  child  or 
children  as  shall  have  any  land  by  settlement  from  the  intestate, 
or  were  advanced  in  the  lifetime  of  the  intestate,  as  shall  make 
the  estate  of  all  the  said  children  to  be  equal,  as  near  as  can  be 
estimated ;  but  the  heir-at-law,  notwithstanding  any  land  that  he 
shall  have  by  descent  or  otherwise  from  the  intestate,  is  to  have  an 
equal  part  in  the  distribution  with  the  rest  of  the  children,  without 
any  consideration  of  the  value  of  the  land  which  he  hath  by  descent 
or  otherwise  from  the  intestate." 

Section  6  provides — ''  And  in  case  there  be  no  children,  nor  any 
legal  representatives  of  them,  then  one  moiety  of  the  said  estate  to 
be  allotted  to  the  wife  of  the  intestate,  the  residue  of  the  said 
estate  to  be  distributed  equally  to  every  of  the  next  of  kindred  of 
the  intestate  who  are  in  equal  degree,  and  those  who  legally  repre- 
sent them." 

Section  7  provides — "That  there  be  no  representations  ad- 
mitted among  collaterals  after  brothers'  and  sisters'  children,  and 
in  case  there  be  no  wife,  then  all  the  said  estate  to  be  distributed 
equally  to  and  amongst  the  children ;  and  in  case  there  be  no 
child,  then  to  the  nezt-of-kindred  in  equal  degree  of  or  unto  the 
intestate,  and  their  legal  representatives  as  aforesaid,  and  in  no 
other  manner  whatsoever." 

Section  8  provides  that — **  To  the  end  that  a  due  regard  be  had 
to  creditors  that  no  such  distribution  of  the  goods  of  any  person 
dying  intestate  be  made  till  after  one  year  be  fully  expired  after 
the  intestate's  death,  and  that  each  and  every  one  to  whom  any 
distribution  and  share  shall  be  allotted  shall  give  bond  with  suffi- 
cient sureties,  in  the  said  Courts,  that  if  any  debt  or  debts  truly 
owing  by  the  intestate  shall  be  af temiards  sued  for  and  recovered, 
or  otherwise  duly  made  to  appear,  that  then,  and  in  every  such 
case,  he  or  she  shall  respectively  refund  and  pay  back  to  the  ad- 
ministrator his  or  her  rateable  part  of  that  debt  or  debts,  and  of 
the  costs  of  suit  and  charges  of  the  administrator,  by  reason  of 
such  debt,  out  of  the  part  and  share  so  as  aforesaid  allotted  to  him 
or  her  thereby  to  enable  the  said  administrator  to  pay  and  satisfy 

Q 
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the  said  debt  or  debts  so  discovered  after  the  distribution  made  as 
aforesaid." 

Finally,  Section  9  enacts  that  the  Act  shall  not  extend  to 
administration  with  the  will  annexed. 

Such  administrations  arise  under  the  following  circumstances : — 

1.  If  no  executor  appointed. 

2.  If  the  executor  appointed  has  died  either  before  or  after  the 
testator. 

.  3.  If  the  executor  has  renounced,  or  been  cited  in  Court  and  has 
not  appeared ;  or, 

4.  Where  the  Court  shall  use  the  discretion  given  to  it  by  the 
Court  of  Probate  Act,  1867.(0 

The  29  Car.  2  c.  3  (Statute  of  Frauds),  §  25,  provides  that 
neither  the  Statute  of  Distribution  nor  anything  therein  contained 
"  shall  be  construed  to  extend  to  the  estate  of  femtnA  coverts  that 
shall  die  intestate,  but  that  their  husbands  may  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal  estates, 
and  recover  and  enjoy  the  same,  as  they  might  have  done  before 
the  making  of  the  said  Act." 

1  Jac.  2  c.  17,  enacts  (§  7)  "  that  if,  after  the  death  of  a  father, 
any  of  his  children  shall  die  intestate  without  wife  or  children,  in 
the  lifetime  of  the  mother,  every  brother  and  sister,  and  the  repre- 
sentatives of  them,  shall  have  an  equal  share  with  her." 

Before  this  statute  was  passed  if  a  child  had  died  intestate  without 
a  wife,  child,  or  father,  his  mother  succeeded  to  his  whole  per- 
sonal estate. 

The  Act  19  &  20  Vict.  c.  94,  abolished  the  customs  of  London, 
the  province  of  York,  and  certain  other  places  with  reference  to 
all  persons  dying  on  or  after  1st  January,  1857. 

The  following  concise  and  lucid  summary  of  the  law  is  taken 
from  Francis  Maxall's  excellent  "  Digest  of  the  Law  "(u) : — 

222.  ''Bight  of  a  Widow:  General  Rule.— If  the  intestote 
leave  a  widow,  not  barred  by  jointure,  and  a  descendant  or  des- 
cendants, the  widow  shall  tt^e  only  a  third  part  of  the  clear  sur- 
plus of  the  personal  estate.  But  H,  leaving  a  widow,  he  leave  no 
descendant,  she  shall  have  a  moiety.  So  that  the  widow,  where 
there  is  one,  constitutes  no  class,  but  partakes  with  the  one 
entitled,  as  will  be  shown  in  the  enumeration  of  the  nine  following 
classes. 


(t)  Coote'B  Prao.  p.  61.  (u)  Edition  ISIS. 
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223.  "Bight  of  a  Husband  (1^^  CZa««).— The  husband  of  t^femme 
covert  (unless  he  have  departed  with  his  right  thereto)  is  entitled 
to  his  deceased  wife's  personal  estate,  and  excludes  every  other 
person.  The  husband,  therefore^  of  the  following  classes  or 
descriptions  of  persons  entitled,  constitutes  the  first ;  and  it  is  to 
be  observed  that  every  preceding  class  excludes  all  the  subse- 
quent ones. 

224.  "  Bight  of  a  Descendant  or  Descendants,  with  or  with- 
out a  Widow  of  the  Intestate  (^nd  Class). — If  the  intestate  leave 
no  husband,  but  a  descendant  or  descendants,  and  a  widow  not 
barred  by  jointure,  she  takes  a  third,  and  the  descendant  or 
descendants,  whether  by  the  same  or  different  wives,  the  remaining 
two-thirds,  divisible  as  follows,  viz. — of  a  plurality  of  children, 
those  who  are  fully  advanced  are  excluded  ;  those  partially 
advanced  must  bring  their  partial  advancements  into  hotchpot 
If  only  some  or  one  of  the  intestate's  children  be  dead,  the  children 
of  a  deceased  child  of  the  intestate  take  per  stirpes — 1>.,  they  take 
amongst  them  the  share  which  their  parent,  if  living,  would  have 
been  entitled  to.  But  if  all  the  children  of  the  intestate  be  dead, 
his  grandchildren  take  per  capita, — i.e.,  each  grandchild  takes  an 
equal  share  in  his  own  right,  as  one  of  the  next-of-kin.  Such  also 
would  be  the  case  with  respect  to  the  great-grandchildren  of  the 
intestate,  if  both  his  children  and  grandchildren  had  all  died  before 
him.  For  when  all  the  parents,  being  descendants  of  the  intestate, 
are  deceased,  their  children,  if  equally  near  to  the  intestate,  take 
per  capita,  but  when  some  only,  they  take  per  stirpes.  And  the 
right  of  representation  amongst  the  descendants  of  the  intestate  is 
not  confined  within  any  degree,  since  any  descendant,  however 
remote,  excludes  all  ascendants  and  collaterals. 

If  the  intestate  leave  neither  husband  nor  widow,  but  a 
descendant  or  descendants,  the  sole  descendant  takes  the  whole ; 
and  if  there  be  a  plurality  of  descendants,  whether  by  the  same  or 
different  wives  or  husbands,  the  whole  is  divisible  amongst  them, 
either  per  capita  or  per  stirpes,  according  to  the  circumstances  of 
the  case,  those  totally  advanced  being  excluded,  and  partial 
advancements  being  brought  into  hotchpot. 

226.  "  Bight  of  a  Father,  with  or  without  a  Widow  of  the 
Intestate  (3rd  Class).— U  the  intestate  leave  neither  husband 
nor  descendant,  but  a  father,  if  there  be  no  widow,  he  takes  the 
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whole  ;  but  if  there  be  a  widow,  not  barred  by  jointure,  he  take 
one  half,  and  the  widow  the  other  hal£ 

226.  ''Bight  of  Mother,  Brothers,  Sisters ;  the  Children  of 
deceased  Brothers  and  Sisters,  claiming  either  by  Bepre- 
sentation  along  with  a  living  Brother  or  Sister,  or  claiming 
quasi  by  Bepresentation  along  with  the  Intestate's  Mother ; 
with  or  without  a  Widow  of  the  Intestate  (ith  Class).— UthQ 
intestate  leave  neither  husband,  descendant,  nor  father,  but  a 
mother,  and  a  brother  or  brothers,  sister  or  sisters,  either  of  the 
whole  or  half-blood,  or  any  child  or  children  of  such  brother  or 
brothers,  sister  or  sisters,  the  mother  shall  take  an  equal  share 
with  each  of  the  surviving  brothers  and  sisters  of  the  intestate, 
and  the  child  or  children  of  each  of  such  brothers  and  sisters  as 
are  deceased;  the  child  or  children  of  a  deceased  brother  or 
sister  taking  the  share  which  the  parent,  if  living,  would  have  taken. 
And  it  makes  no  difference  whether  all  the  brothers  and  sisters  of 
the  intestate  be  dead  or  not;  for  if  they  be  dead,  still  one  of  the  per- 
sons entitled — viz.,  the  mother — ^taking  an  original  share  in  her  own 
right,  the  children  of  the  brothers  and  sisters  on  that  account  take 
qvAisi  by  representation.  The  persons  constituting  this  class,  if 
there  be  a  widow,  not  barred  by  jointure,  take  one-half,  and  she 
the  other.  If  there  be  no  widow  they  take  the  whole.  And, 
amongst  collaterals,  the  right  of  taking  by  representation  extends 
no  further  than  to  brothers'  and  sisters'  children.  Moreover,  a 
grandfather,  although  he  is  in  an  equal  degree  of  consanguinity 
with  the  brother  of  the  deceased,  shall  have  no  share  with  the 
brother  in  the  distribution.  This  arises  from  the  words  in  the 
statute,  "pro  suo  caique  jure^'  letting  in  the  preference  of  the 
brother  to  the  grandfather,  to  which  the  brother  was  entitled  by 
law  before  the  statute. 

If  the  intestate  leave  neither  husband,  descendant,  father,  brother, 
sister,  nor  any  child  of  a  brother  or  sister,  but  a  mother,  if  there 
be  a  widow  not  barred  by  jointure,  the  mother  shall  take  one-hal( 
and  the  widow  the  other ;  but  if  there  be  no  widow,  the  mother 
shall  take  the  whole. 

If  the  intestate  leave  neither  husband,  descendant,  father,  nor 
mother,  but  a  brother  or  brothers;  sister  or  sisters,  either  of  the 
whole  or  half  blood,  if  there  be  no  nephew  or  niece,  the  brothers 
and  sisters  take  each  of  them  an  equal  share;  and  if  there  be 
only  one  of  such  persons, — ^viz.,  a  brother  or  sister, — such  one  takes 
the  whole  of  what  is  distributable  amongst  the  next-of-kin.     But 
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if^  besides  a  brother  or  brothers,  sister  or  sisters,  there  be  also  any 
child  or  chOdren  of  a  deceased  brother  or  sister,  or  of  deceased 
brothers  or  sisters,  the  living  brothers  and  sisters  take  equally 
with  the  children  of  the  deceased  brother  or  sister,  who  take  by 
representation  the  share  which  their  parent,  if  living,  would  have 
takeiL  This  fourth  class,  if  thero  be  a  widow  not  barred  by 
jointure,  takes  one-half,  and  she  the  other ;  if  there  be  no  widow, 
it  takes  the  whole. 

**  In  eveiy  other  class  but  this  fourth,  any  one  person  who  ranks 
as  a  claimant  in  it  may,  in  the  absence  of  the  others,  be  the  only 
person  entitled.  This  class  may  also  consist  of  a  single  person, 
where  that  person  is  either  a  mother,  sister,  or  brother  of  the  in- 
testate. But  it  differs  from  every  other  in  this  particular,  that  a 
description  of  persons — ^viz.,  the  children  of  deceased  brothers  or 
sisters — ^may  be  entitled  to  rank  in  this  class,  when  there  is  any 
one  of  the  other  three  descriptions  of  persons  who  always  rank  in 
it  (viz.,  a  mother,  sister,  or  brother),  along  with  whom  they  may 
claim ;  but  without  whom  they  must  be  postponed  to  the  fifth 
dass,  and  rank  in  the  sixth.  For  the  child  of  a  deceased  brother 
or  sister  of  the  intestate  cannot  claim  in  the  fourth  class,  except 
by  representation,  along  with  a  brother  or  sister  of  the  intestate ; 
or  quasi  by  representation  along  with  the  mother  of  the  intestate. 
So  that  a  person, — ^viz.,  a  child  of  a  deceased  brother  or  sister, — 
although  he  may,  under  certain  circumstances,  be  a  claimant,  can 
never,  in  any  ciroumstances,  be  the  sole  claimant  in  the  fourth 
class. 

227.  "Bight  of  Orandfiathers,  or,  if  they  be  dead,  Grand- 
mothers, with  or  without  a  Widow  of  the  Intestate 
(5^A  Class). — If  the  intestate  leave  neither  husband,  descendant, 
£Either,  mother,  brother,  nor  sister,  but  a  grandfather  or  grand- 
fathers (or,  if  one  or  both  of  the  grandfathers  be  dead,  a  grand- 
mother or  grandmothers),  if  there  be  a  widow  not  barred  by 
jointuro,  the  grandfather  or  grandfathers  shall  take  one-half,  and 
the  widow  the  other ;  but  if  there  be  no  widow,  the  grandfather 
or  grandfathers  shall  take  the  whole,  and  exclude  nephews  and 
nieces  claiming  in  their  own  right.  For,  there  being  no  brother 
or  sister  living,  nephews  and  nieces  cannot  claim  by  representa- 
tion ;  and,  the  mother  being  also  dead,  they  cannot  claim  qvasi  by 
representation,  but  only  as  of  kin  in  the  third  degree  in  their  own 
right.  Uncles,  it  may  be  observed,  are  also  in  the  third  degree, 
and  are  equally  entitled  with  nephews  and  nieces  clainung  in  their 
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own  right ;  bat  as  the  grandflEither,  who  is  in  the  second  degree, 
excludes  uncles^  who  are  in  the  third,  so  also  shall  he  exclude 
nephews  and  nieces  claiming  in  their  own  right,  who  are,  when 
they  so  claim,  entitled  only  in  respect  of  that  degree  of  proximity 
in  which  they  themselves  are  related  to  the  intestate. 

22&  ''Bight  of  Ascendants  and  OoUaterals  in  the  Third 
Degree,  including  Nephews  and  Nieces  claiming  in  their 
own  right  (that  is,  where  there  is  neither  a  Brother  nor  a 
Sister  of  the  Intestate  to  give  them  a  claim  by  representa- 
tion, nor  a  Mother  of  the  Intestate  to  entitle  them  to  daim 
quasi  by  representation),  with  or  without  a  Widow  of  the 
Intestate  (6^  Class), — If  the  intestate  leave  neither  husband, 
descendant,  father,  mother,  brother,  Bister,  grandfather,  nor  grand- 
mother, then  the  great-grandfather  or  great-grandfathers  (or,  if 
the  great-grandfather  or  great-grandfathers  be  dead,  then  the 
great-grandmother  or  great-grandmothers),  uncles,  aunts,  and 
nephews  and  nieces,  claiming  in  their  own  right  (who  are  all  in 
the  third  degree),  take  per  capita — that  is,  each  an  equal  share  in 
his  or  her  own  right  If  there  be  a  widow,  not  barred  by  jointure, 
they  take  one-half  of  the  clear  surplus,  and  she  the  other ;  if  there 
be  no  widow,  they  take  the  whole.  And  it  is  to  be  remembered, 
that  dignity  of  blood  is  immaterial,  the  preference  of  males  to 
females  having  no  place  in  the  distribution  of  the  personal  estates 
of  intestates,  since  the  females  of  any  one  class  take  equally  with 
the  males  of  the  same  class,  even  though  such  females  be  the 
descendants  of  female  kindred  of  the  intestate. 

229.  "Bight  of  Ascendants  and  Collaterals  in  the  Fourth 
Degree,   with    or  without  a  Widow    of   the    Intestate 

{7th  Class). — If  the  intestate  leave  neither  husband,  descendant, 
father,  mother,  brother,  sister,  grandfather,  grandmother,  great- 
grandfather, great^grandmother,  uncle,  aunt,  nephew,  nor  niece 
(the  ascendants  and  collaterals  in  the  third  degree  of  consanguinity, 
and  also  all  claimants,  prior  to  them,  being  thus  extinct),  recourse 
must  be  had  to  the  ascendants  and  collaterals  in  the  fourth  degree, 
— ^viz.,  great-great-grandfathers  (or,  if  they  be  dead,  great-great- 
grandmothers),  great-uncles,  great- aunts,  first  cousins,  great- 
nephews,  and  great-nieces ;  of  whom,  as  many  as  are  living,  take 
per  capita — %,e.,  each  an  equal  share  in  his  own  right  If  there 
be  a  widow  not  barred  by  jointure,  they  take  one-half,  and  she  the 
other ;  if  there  be  no  widow,  they  take  the  whole. 
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230.  *' Right  of  the  Nezt-of-Ein  {i.e.,  the  nearest  of  consan- 
guinityX  in  whatever  degree  they  may  be  found,  with  or 
without  a  Widow  of  the  Intestate  (8«A  CZo^^/— If  all  the  above 
seven  classes  be  extinct,  recourse  must  be  had  to  ascendants  and 
collaterals  successively  in  the  fifth,  sixth,  seventh  degree,  &c., 
proceeding  to  that  class  in  which  the  intestate's  next-of-kin,  if  he 
have  any,  shall  first  be  found,  observing  that  whether  there  be  one 
person  only,  or  a  plurality  of  persons  of  a  previous  class,  such  one, 
or  such  plurality  of  persons,  will  exclude  all  those  who  are  of  a 
subsequent  class  ;  the  next-of-kin,  if  there  be  a  widow,  not  barred 
by  jointure,  taking  one-half  of  the  clear  surplus,  and  she  the 
other ;  but  if  there  be  no  widow,  they  take  the  whole. 

231.  "  Right  of  the  Queen,  with  or  Without  a  Widow  of  the 
Intestate  (^tk  Class), — If  a  person  of  legitimate  birth  die  intestate, 
without  next-of-kin,  and  leave  no  widow,  the  Queen,  as  viUvraua 
hasres,  being  entitled  to  what  would  otherwise  have  gone  to  the  next- 
of-kin,  wiU,  in  this  case,  take  the  whole  of  the  intestate's  personal 
estate,  subject  to  his  debts. 

"If  a  bastard  die  intestate,  without  issue,  and  not  leaving  a 
widow,  the  Queen,  as  vitimus  hoereSy  being  entitled  to  what  would 
otherwise  have  gone  to  the  next-of-kin,  will  also  in  this  case  take 
the  whole  of  the  intestate's  personal  estate,  subject  to  his  debts. 

232.  *'  To  whom  Court  will  grant  Administration.— If  the 

intestate  has  died  a  bachelor,  or  a  widower  without  issue,  his  father 
has  exclusive  right  to  administration  notwithstanding  the  deceased 
has  left  a  mother.  The  father  would  thus  seem  to  be  considered 
the  sole  next-of-kin  of  the  intestate. 

*'  The  widow  of  the  intestate  takes  administration  in  preference 
to  the  children  or  next-of-kin,  unless  the  latter  establish  such  a 
case  of  unfitness  on  her  part  as  to  induce  the  Court  (in  exercise  of 
the  discretion  given  to  it  by  21  Hen.  8  c.  5,  §  3)  to  exclude  her. 

"  If  the  intestate  has  left  no  widow,  the  intestate's  children,  or 
some  or  one  of  them,  take  the  grant.  They  do  so  likewise  if 
there  is  a  widow  who  renounces,  has  died  since  the  decease  of  the 
intestate,  or  is  excluded  by  the  Court  in  the  exercise  of  its  dis- 
cretion, as  I  have  just  stated. 

"The  husband  takes  administration  to  his  wife,  jure  mariti,  by 
the  common  law,  and  his  right  to  the  administration  of  her  personal 
property  qua  husband  is  recognised  and  declared  by  29  Car.  2,  a 
3,  §  25,  and  1  Jac.  2,  c.  17,  §  6. 
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''Administration  of  a  wife's  estate  will  be  granted  to  her 
next-of-kin  upon  the  husband's  renunciation  and  consent. 

"  If  the  husband  of  the  intestate  has  saryived  her,  but  has  died 
without  having  taken  administration,  the  Court,  on  the  ground  of 
his  interest,  will  grant  administration  to  his  legal  personal  repre- 
sentative, and  not  to  her  next-of-kin. 

''But  this  rule  being  founded  on  the  assumption  that  the  bene- 
ficial interest  vested  in  the  husband,  and  devolved  to  his  represent- 
ative, and  on  the  principle  that  the  grant  ought  to  follow  the 
interest,  is  liable  to  be  departed  from  in  cases  where  it  can  be 
shown  that  the  beneficial  interest  did  not  survive  his  life,  and  that 
the  wife's  separate  property  has,  upon  his  decease,  by  the  terms  of 
the  instrument  constituting  it,  reverted  to  her  own  family. 

''Another  exception  by  which  a  husband's  representative  is 
passed  over,  has  been  made  in  cases  where  the  33rd  Section  of  the 
Wills  Act  applies. 

"  Where  a  daughter  who  had  a  legacy  under  her  father's  will 
died  in  his  lifetime,  leaving  issue,  and  also  her  husband  surviving, 
but  who  afterwards  died  likewise  in  the  father's  lifetime,  the 
Court  gave  administration  to  a  son  of  the  daughter  (the  legatee), 
without  requiring  the  renunciation  or  consent  of  the  husband's 
representative. 

"  If  the  intestate  has  left  neither  widow,  husband,  father,  nor 
children,  the  next-of-kin  take  administration. 

"Those  persons  only  are  to  be  ranked  as  next-of-kin  of  an  in- 
testate who  were  such  at  the  time  of  the  intestate's  death. 

"  If  the  widow  renounce  or  has  died  since  the  decease  of  the 
intestate,  or  has  been  excluded  by  the  Court  in  the  exercise  of  its 
discretion,  administration  will  be  granted  to  the  next-of-kin  of  the 
intestate. 

"  If  the  husband  renounce  and  consent,  administration  will  be 
granted  to  the  next-of-kin  of  the  intestate. 

"  If  the  intestate  be  a  divorced  woman,  her  next-of-kin  take 
administration  of  her  estate. 

"  The  Court  wiU  grant  administration  to  a  stranger  nominated  by 
all  the  next-of-kin,  but  only  if  there  be  special  circumstances  to 
justify  the  grant — viz.,  under  20  &  21  Vict.  c.  97,  §  73. 

''The  Court  gives  administration  to  the  husband  of  a  sole  next-of- 
kin,  being  the  sole  person  entitled  to  the  estate,  on  her  renouncing 
or  being  cited  and  not  appearing  to  the  process.  But  if  there  be 
other  next-of-kin,  they  must  also  renounce  or  refuse. 
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"The  wife's  preference  of  another  person^  although  he  be  a 
creditor,  will  in  no  way  prejadice  the  husband's  right  to  administer 
as  the  next  person  entitled  after  his  wife,  if  he  be  willing  to  do 
so. 

"En  reswni  it  may  be  said  that  administration  is  granted 


"  1.  Husband  or  wife. 

"  2.  Child  or  children. 

"  3.  Grandchild  or  grandchildren. 

"  4.  Great  grandchildren  or  other  descendants. 

"  5.  Father. 

"6.  Mother. 

"  7.  Brothers  and  sisters. 

"*  8.  Grandfathers  or  grandmothers. 

"  9.  Nephews  and  nieces,  uncles,  aunts,  great-grandfathers  or 
great-grandmothera 

"  10.  Great-nephews,  great-nieces,  cousins-german,  great-imcles 
great-aunts,  great-grandfather's  father,  and  so  on  according  to  the 
proximity  of  kindred  ;  all  those  who  are  in  the  same  degree  being 
equafly  entitled."(v) 

If  the  widow  and  all  the  next-of-kin  of  an  intestate,  and  all 
persons  entitled  to  share  with  them  in  distribution  renounce,  a 
creditor  is  competent  to  take  administration. 

**  In  intestacy  it  has  been  shown  that  the  next-of-kin,  under 
the  Statute  of  21  Hen.  VIIL  c.  6,  have  a  preference  over  descend- 
ants and  collaterals  to  whom  the  Statutes  of  Distributions  have 
given  a  share  in  the  intestate's  estate,  the  Court  granting  admini- 
stration only  to  persons  entitled  in  distribution  to  the  estate  of 
a  deceased  person,  where  the  Statute  of  Hen.  VIIL  does  not 
operate  by  reason  of  the  death  or  renunciation  of  the  next-of- 
kin. 

''A  next-of-kin  has  priority  over  the  representation  of  a 
deceased  next-of-kin. 

"The  attorney  of  a  next-of-kin  has  priority  over  a  person 
entitled  in  distribution. 

''A  person  entitled  in  distribution  has  a  preference  over  the 
representative  of  a  next-of-kin. 

''A  next-of-kin,  or  a  person  entitled  in  distribution,  takes 
priority  of  creditors. 

(v)  Coote's  Prac  pp.  104-107. 
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"The  guardian  of  a  next-of-kin  is  entitled  in  preference  to 
creditors. 

"A  testamentary  guardian  has  a  prior  right  to  all  other 
guardians. 

"To  enable  any  person  having  the  inferior  interest  to  take 
administration  (will),  or  mere  administration,  all  persons  having 
priority  must  have  first  renounced  or  waived  their  rights,  or 
having  been  cited,  must  have  neglected  by  their  non-appearance 
to  avail  themselves  of  such  rights. 

''  If  a  person  has  two  interests,  a  superior  and  an  inferior  one 
(e.g,,  being  an  executor  and  residuary  legatee  coryunctim),  the 
Court  will  not  permit  him  to  elect  to  take  the  grant  in  the  inferior 
character. 

"  So  a  next-of-kin,  who  is  a  creditor^  must  administer  in  his 
first-mentioned  quality. 

''  The  applicant  for  administration  must  depone  to  his  qualifi- 
cation or  interest,  and  give  bond  of  caution  with  sureties  for  the 
proper  administration  of  the  estate."(w) 

233.  The  Sealing  in  England  of  a  Scotch  Confirmation.— 

As  we  have  already  seen,(a;)  confirmations  are  rendered  operative 
in  England  by  reseating,  and  vice  verscu 

The  English  Court  will  also  reseaL  an  eik  or  additional  confir- 
mation^ including  further  property  in  Scotland,  provided  English 
property,  as  well  as  Scotch^  has  been  set  out  in  the  original 
inventory,  but  not  where  no  English  property  has  been  set  out  in 
the  original  inventory.(y) 

The  practice  in  resealing  is  this : 

A  copy  of  the  confirmation  is  made  to  be  deposited  in  the 
registry. 

A  fee  stamp  of  Is.  is  exacted  on  the  receipt  of  the  documents. 

In  respect  of  collating  the  copy,  the  following  fee-stamps  are 
chargeable — 

If  10  folios  of  90  words  each  or  under,  2s.  6d. 

If  above  10  folios  of  90  words  each,  per  folio,  3d. 


(w)  Ooote's  Prac.  p.  214. 

(x)  §  191. 

(y)  Coote's  Prac.  184.  See  §§  191, 
192,  supra.  The  practice  here  has 
been  slightly  altered  by  39  &  40 
Vict.  c.  70,  §  42,  it  being  now  com- 


petent to  seal  an  additional  confir- 
mation in  England,  whether  the 
original  confirmation  shall  have  been 
sesded  or  not,  and  although  the 
additional  inventory  confirmed  shall 
not  contain  any  Scotch  estate. 
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A  fee  of  2&  6d.  is  charged  for  filing  the  copy. 

The  Commissioners  of  Inland  Bevenne  will  transmit  a  certificate 
to  the  Registrar  after  the  confirmation  has  been  duly  stamped,  or 
they  have  been  satisfied  that  no  further  duty  is  payable. 

In  respect  of  this  certificate  the  practitioner  will  provide  a  fee 
stamp  of  2s.  6d. 

In  the  case  of  an  intestacy,  the  practitioner  will  also  have  to  file 
the  certificate  which  he  has  obtained  from  the  Sheriff  or  Commis- 
sary-Clerk that  security  has  been  given  to  the  extent  of  the 
personal  estate  in  England. 

Search-stamps  are  charged  when  necessary,  as  in  the  case  of  a 
grant,  and  the  usual  fee  stamp  is  charged  for  the  receipt  of  the 
document.  No  search-stamps  are  paid  except  in  cases  where  the 
original  grant  issued  from  a  diocesan,  archidiaconal,  or  any  Court 
other  than  the  prerogative  Court  of  Canterbury. 

A  certified  copy  of  the  Sheriff  or  Commissary's  interlocutor  is 
filed. 

A  fee-stamp  of  2s.  6d.  is  charged  on  it. 

After  the  copy  of  the  confirmation,  and  the  certified  copy  of  the 
interlocutor  have  been  filed  with  the  examiner,  and  have  by  him 
been  transferred  to  the  Clerk  of  the  Seat,  a  fiat  allowing  or  direct- 
ing the  confirmation  to  be  resealed  is  then  prepared  by  the  Clerk 
of  the  Seat,  and  signed  by  one  of  the  registrars. 

In  respect  of  this  a  fee-stamp  of  21s.  is  charged.(2;) 


(s)  Goote'8  Prac.  p.  270.  Confir- 
mations, where  gross  value  of  estate 
does  not  exceed  £300,  shall  now  be 
sealed  in  England,  on  the  same  being 
sent  to  the  Registrar  there  by  the 


Sheriff  or  Commissary-Clerk  in  Scot- 
land, enclosing  a  fee  of  2s.  6d. ;  38 
&  39  Vict,  c  41,  and  39  &  40  Vict, 
c.  24,  as  amended  by  44  Vict  c.  12, 
§34. 
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vs 

HERITABLE  ESTATE  IN  SCOTLAND. 

234.  General  View. — ^The  leading  general  rules  under  this 
branch  may  be  stated  thus : — 

1.  That  the  lineal  descendants  of  the  intestate,  to  the  remotest 

degree,  exclude  aU  other  relatives. 

2.  That  the  collaterals  of  the  intestate  and  their  lawful  issue 

succeed  after  lineal  descendants. 

3.  That  on  the  failure  of  collaterals  and  their  issue,  ascendants 

succeed.(a) 

4.  That  males  exclude  females  in  the  same  degree  of  relation- 

ship.(6) 

5.  That  where  two  or  more  males  are  in  the  same  degree,  this 

distinction  obtains:  If  in  the  descending  line,  the  eldest 
only  shall  succeed,  but  if  in  the  collateral  line,  the  next 
younger,  or  if  there  be  no  younger,  the  next  elder  male, 
shall  succeed  to  the  exclusion  of  the  other  or  others.  (66) 

6.  That  where  two  or  more  females  in  the  same  degree  are  the 

nearest  heirs,  they  succeed  equally,  exceptiug  that  the 
eldest  is  entitled  to  certain  indivisible  rights.(c) 

7.  That  the  doctrine  of  representation  is  not,  as  in  moveable 

succession,  confined  to  lineal  descendants  and  to  brothers 

and  sisters  and  their  descendants,  but  extends  to  ascendants 

and  their  descendants  without  limitation.(c2) 

These   rules  may  be  briefly  illustrated  in  this  way:  If  the 

intestate  leave  two  sons,  A  and  B,  and  two  daughters,  0  and  D,  the 

eldest  son  A  excludes  B  under  Bule  5,  and  he  excludes  0  and  D 

under  Bule  4,  even  although  C  and  D  should  be  his  seniors  in  yeara 

I^  however,  A  die  without  issue,  then  B  succeeds  under  Bule  4,  to 

the  exclusion  of  C  and  D  ;  if  B  also  die  without  issue,  C  and  D 

succeed  equally  under  Bule  6.    But  if  A  or  B  leave  a  son  or 

daughter,  or  a  grandson  or  granddaughter,  such  son  or  daughter  or 

grandson  or  granddaughter  excludes  B  and  0  and  D  imder  Bule  7. 

(a)  See  §  269.  I       (c)  See  §  247. 

(6)  See  §  246.  |       {d)  See  §  245. 

'  (66)  See  §  253. 
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8.  That  the  full  or  german  blood  ejcclude  the  half-blood  con- 

sangninean,  the  half-blood  consanguinean  succeed  after  the 
full  blood,  while  the  half-blood  uterine  is  entirely 
excluded.(c) 

9.  That  the  husband  and  wife  never  succeed  to  one  another; 

but  in  certain  circumstances,  the  husband,  if  he  survive  his 
wife,  is  entitled  to  a  liferent  of  any  heritable  estate  she 
may  possess,  called  his  right  of  courtesy,(/)  while,  if  the 
wife  survive  her  husband,  she  is  entitled  to  the  liferent  of 
part  of  any  heritable  estate  vested  in  the  husband  at  his 
death,  called  terce.(^) 

235.  Heritable  Property:  what  Term  comprises.— In  ques- 
tions of  succession  it  is  of  importance  that  the  lines  which  separate 
property  into  heritable  and  moveable  be  clearly  distinguished,  as 
the  things  which  are  deemed  heritable  go  to  the  heir  in  heritage ; 
while  the  things  which  are  deemed  moveable  go  to  the  next-of-kin 
or  legal  representatives  of  the  intestate. 

The  leading  rules  which  govern  the  separation  of  property  into 
heritable  and  moveable  having  been  already  considered  (A);  it  will 
be  sufficient  here  to  state  in  general  terms  the  nature  of  the  rights 
regarded  as  heritable  property. 

As  a  general  rule,  all  things  which  are  in  their  nature  immove- 
able, as  land  and  houses,  and  all  rights  in  or  connected  with 
either,  are  heritable. 

Like  moveable  property,  heritable  property  is  divided  into  rights 
corporeal  and  incorporeal ;  and  in  both  divisions,  a  thing  may  be 
heritable  either  (1)  by  its  nature ;  or  (2)  by  its  accession  to  or 
connection  with  other  things ;  or  (3)  by  the  destination  impressed 
on  it. 

These  divisions  may  be  briefly  illustrated  thus : — 

I.  Corporeal  Heritable  Rights. 

(1.)  By  nature  all  things  incapable  of  being  moved  are  heritable, 
as  land  and  all  minerals  and  substances  therein. 

(2.)  By  accession  or  connection,  things,  though  in  themselves 
by  nature  moveable,  may  become  heritabla  Thus,  things  annexed 
to   land  artificially,  so  that   they  cannot   be  removed  without 

(e)  See  §§  254,  255.  I      {g)  See  §  261. 

(/)  See  §  264.  |      {h)  §  8.3. 
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destroying  or  changing  the  nature  of  the  other  subject^  as  hooses^ 
fixtures  in  honseSy(i)  mills^  machines  or  vessels  immoveable  or  fixed, 
&c.,  are  heritable.  So  also  are  trees,  natural  fruits,  and  all  crops, 
which  are  not  annual,  so  long  as  attached  to  the  soil ;  also  second 
crops  of  hay  firom  seed  sown.(j) 

(3.)  By  destination,  things  in  their  nature  moveable  may  be 
rendered  heritable,  and  that  either  by  express  words,  or  by  using 
them  in  such  a  way  as  to  show  a  manifest  purpose  of  annexation- 
or  connection.  Thus,  jewels,  arms,  pictures,  books,  or  furniture, 
may  be  made  heritable  by  destination  ;  while  materials  prepared 
for  completing  the  wainscoting  or  windows  of  a  house,  or  the  like, 
are  made  heritable  by  annexation.(j;) 

II.  Incorporeal  Heritable  Rights. 

(1.)  By  their  natural  character,  all  rights  to  land,  whether  of 
property  or  of  liferent,  made  real  by  registration,  are  heritable. 
So  also  are  rights  having  a  tract  of  future  time  as  liferents, 
annuities,  titles  of  honour,  and  offices  to  continue  after  the 
patentee  or  officer's  life.(i) 

(2.)  By  accession  or  connection,  feu-duties  and  casualties  of 
superiority,  rents  of  land,  &;c.,(m)  are  heritable,  though  arrears  be 
moveable.  So  also  are  rights  afiecting  land,  though  not  feudalised, 
as  servitudes,  teinds,  reversions,  &c.(n) 

(3.)  By  destination,  the  exclusion  of  executors  in  a  personal 
bond  makes  the  bond  heritable.(o)  So  also  in  a  heritable  bond ; 
but  although  not  so  conceived,  such  a  bond  is  heritable  quocui 
fiecum,  the  husband's  ji^«  mariii,  the  jus  relictoB,  and  the  children's 
legiiim,(p) 

236.  Oonqnest  Heritage.— This  term  was  at  one  time  applied 
to  such  heritable  subjects  as  were  acquired  by  industry,  economy, 
purchase  or  donation,  or  by  what  was  technically  called  "  singular 
title."  It  was  used  in  contradistinction  to  such  heritable  rights  as 
the  deceased  inherited  from  his  father  or  other  relative,  termed 
heritage.(9)    The  distinction  between  the  two  fees  was  abolished 


(t)  See  §  83  as  to  the  rules  regulat- 
ing the  law  of  fixtures. 

( j)  McLaren,  §  369 ;  BeU's  Prin. 
§  1473. 

(k)  Bellas  Prin.  §  1476 ;  BaUie, 
21st  May,  1869, 21  D.  838. 

(0  Bell's  Prin.  §§  1476-81. 


(m)  §  124. 

(n)  Bell's  Prin.  §  1484 ;  Capiedra, 
16th  March,  1878,  16  S.  L.  R  44a 

(o)  Ersk.  2,  12,  2. 

(p)  31  &  32  Vict  c.  101,  §  117. 

(q)  BeU^s  Prin.  §  1672 ;  Ersk.  3, 
8,14. 
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by  the  Conveyancing  Act  of  1874,(r)  with  respect  to  all  successions 
opening  after  1st  October,  1874,  and  it  was  by  that  Act  provided 
that,  thereafter,  fees  of  conquest  should  descend  to  the  same 
persons,  in  the  same  manner,  and  subject  to  the  same  rales  as  fees 
of  heritage. 

Conquest  did  not  include  leases,  annuities,  pensions  or  personal 
bonds  excluding  executors,  as  these  do  not  require  sasine,  nor  teinds, 
as  teinds  affect  the  fruit,  not  the  land.(«)  But  conquest  heritage 
did  not  long  continue  to  be  conquest.  So  soon  as  the  heir  in 
conquest  completed  his  title  to  the  property,  it  became  heritage 
proper  in  his  person,(£)  and  consequently,  on  his  death  intestate, 
descended  in  the  same  way  as  heritage  proper.  But  if  the  heir 
died  without  having  completed  his  title,  the  succession  passed  to 
the  ancestor's  next  heir  of  conquest,  (w) 

237.  Heirship  Moyeables.— Formerly  the  heir-^^t-law  could,  on 
succeeding  to  heritable  property,  claim  certain  moveables  called 
heirship,  which  usually  consisted  of  select  articles  of  household 
furniture,  implements  of  husbandry,  farm  stock,  &c.  But,  as 
already  noticed,  the  right  was  taken  away  by  the  Conveyancing 
Act,  1868.(t;) 

238.  Lines  in  Oonsangninity.— These  lines  are  the  same  as 
those  abready  mentioned  in  treating  of  Moveable  Succession.(t(;) 

239.  Opening  and  Vesting  of  Successions.— The  circum- 
stances under  which  successions  in  heritable  estate  open  and  vest 
are  the  same  as  those  in  Moveable  Successions,  to  which  the  reader 
is  referred.(a?) 

240.  Sights  of  Aliens.— Aliens,  as  akeady  explained,  are  now 
entitled  to  acquire,  hold  and  transmit  heritable  property  within  the 
United  Kingdom,  and  they  possess  nearly  all  the  privileges  of 
British  subjects.(y) 

241.  OoUation.— This  is  a  privilege  the  heir  may  claim  where 
he  finds  that  the  moveable  estate  is  of  more  value  than  the  heritage. 


(r)  38  &  39  Vict  c  94,  §  37. 
(8)  Ersk.  3,  8,  16. 
(t)  Bell's  Prin.  §§  1675, 1676. 
(u)  Aitchiaouy  7th  March,  1829,  7 
S.  66a 


(v)  31  &  32  Vict  a  101,  §  160 ; 
see  also  §§  31,  51,  73,  237. 

H  §§84, 8a 
(x)  §  80. 
(y)  §  127. 
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In  such  a  case  he  is  entitled  to  require  that  the  heritage  and 
moveables  be  massed  into  a  common  fond,  from  which  he  may 
draw  a  share  equal  with  eaich  of  the  next-of-kin.  The  heirs 
entitled  to  this  privilege,  as  well  as  the  subjects  of  collation,  and 
the  mode  of  collation,  have  been  already  explained.(2) 

242.  Kinds  of  Heirs.— The  expressions,  <'heir,"  '<  heir-at-law," 
"  heir-of-line,"  "  heir-general,"  and  "  heir  whomsoever  or  what- 
soever," of  any  person  are  synonymous,  and  point  out  the  person 
succeeding  in  the  regular  course  of  law  to  property  undestined  by 
the  ancestor.  The  person  succeeding  is  called  ''heir-at-law," 
because  he  succeeds  by  the  operation  of  law ;  "  heir-of-line," 
because  he  succeeds  in  a  certain  recognised  line  of  propinquity ; 
''heir-general,"  because  he  may  enter  by  a  general  service,  as 
nearest  and  lawful  heir  to  the  ancestor  whom  he  represents 
generally ;  and  "  heir  whomsoever  or  whatsoever,"  in  contradis- 
tinction to  special  heir,  called  by  particular  destination.  The  term 
"  heir-male  "  applies  to  a  male  connected  through  males ;  and  the 
term  "  heir-female  "  applies  to  that  female  and  her  heirs  (whether 
male  or  female),  who  is  most  nearly  connected  with  the  ancestor. 
"  Heir-apparent "  applies  to  the  person  to  whom  a  succession  has 
opened,  but  who  has  not  completed  his  title  to  it;  before  the 
succession  has  opened  such  person  is  called  "  heir-presumptive."(a) 

243.  Heirs  must  be  Legitimate.— The  heir  must  be  legitimate 
at  the  time  he  succeeds  to  heritage.  Illegitimate  children  do  not 
succeed  at  common  law,  even  to  their  own  father  or  mother,  as 
succession  is  through  the  father  only,  and  illegitimate  children 
have,  in  the  eye  of  the  law,  no  father.(&) 

244.  Heirs-descent :  how  traced.— In  every  case  the  heirs- 
descent  must  be  traced  &om  the  person,  male  or  female,  who  di^ 
last  vested  in,  or  held  an  unre(»Jcdfid»aiiflpQaitiQn-io.Jfehe_piQperty, 
irrespective  of  the  maimer  in  which  that  person._j£quired  the 
property.(c)    Estates  now  vest  in  heirs  without  service.((!) 

245.  Bight  of  Representation.— In  case  of  remote  issue,  the 
succession  is  regulated  by  the  law  of  representation,  which  has  a 


(«)  §§  120,  123. 

(a)  Ersk.  3,  8,  64  ;  Bell's  Prin.  § 
1677.    See  also  §§  21,28. 
(6)  Ersk  1,  6,  61  ;  Bell's  Prin.  §§ 


2063, 1627.    See  how  this  rule  now 
affected  in  moveable  succession,  §  126. 

(c)  BeU's  Prin.  §§  1663, 1671. 

(d)  37  &  38  Yict  a  94^  §  9. 
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wider  application  in  heritage  than  in  moveables.(€)  In  moveables 
the  right  is  not  admitted  beyond  brothers  and  sisters  of  the 
intestate  and  their  descendants  ;  bat  in  heritage  there  is  no  anch 
linaitation — ^it  extends  universally  among  all  heirs. 

The  law  comes  into  operation  where  a  person  predeceases  the 
intestate,  who,  had  he  survived,  would  have  been  heir,  in  which  case 
his  sons  and  daughters  represent  him,  and,  in  their  legal  order 
as  stated  below,(/)  take  that  share  which,  if  alive,  each  would 
have  taken,  to  the  exclusion  of  heirs  in  the  line  in  which  their 
parent  stood.(^)    Thus,  if  a  person  die  intestate  leaving  sons  and 
daughters,  and  a  grandchild  by  a  deceased  eldest  son,  such  grand- 
child, although  a  female,  will,  as  representing  her  father,  who 
would  have  succeeded  had  he. lived,  take  the  heritage,  to  the  ,/> 
exclusion  of  all  her  uncles  and  aunts.     So,  also,  if  there  be 
daughters  only,  and   a  granddaughter  by  a  deceased   son,  the    , 
youngest  of  the  family,  his  daughter  will  exclude  all  her  aunts ;     e 
because  she  represents  her  father,  who,  had  he  lived,  would  have     ^ 
succeeded  to  the  exclusion  of  his  sisters.      In  like  manner,  if 
there  be  more  grandchildren  than  one  by  the  child  predeceased, 
they  take  the  heritage  in  the  same  way  as  children  of  the  intestate 
would  have  done.  \ 

246.  Succession  of  Males.— The  male  children  are  first  in  the 
order  of  succession  in  heritage ;  they,  and  their  issue,  succeed 
according  to  seniority ;  from  eldest  son  to  eldest  son,  and  when 
the  eldest  son  dies  without  leaving  issue,  the  second  son  succeeds, 
and  so  on  with  the  other  sons.(A) 

247.  Succession  of  Females  fisdling  Males.— Failing  males, 
the  succession  opens  to  females,  of  whatever  marriage,  in  the 
same  degree,  called  heirs-portioners,  and  who  take,  not  in  order  of 
seniority,  but  all  together,  and  each  heir-portioner  on  her  death 
intestate  transmits  her  own  share  to  her  heir-at-law.(i) 

The  eldest  heir-portioner  by  legal  succession  has  a  preferable 
right  to  things  of  an  indivisible  nature,  as  offices,  dignities, 
superiorities,  the  custody  of  family  manuscripts,  title-deeds,  &:c.(  j  ) ; 


3 
\ 

{ —  \  -      \ 


(e)  See  rules  in  moveables,  §  125  ; 
see  also  §  46. 

(/)  §  259. 

{3)  Bell's  Prin.  §  1660  ;  Erek.  3, 
8,11. 


Qi)  Bell's  PriD.  §  1665  ;  Ersk.  3, 
8,6. 

ii)  McLaren,  §  127  ;  Bell's  Prin.  § 
1659. 

(j)  Com^,26th  Feb.  1707. 
B 
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also  to  the  principal  country  mansion-honse,  garden,  yard,  and 
o£Sices,  as  a  prcedpuum  without  compensation  to  her  sisters.({;) 

This  right  is  distinct  from  the  right  of  heirship  moveables. 
The  right  to  heirship  moveables,  which  is  now  abolished,(Q  came 
into  operation  in  questions  between  the  heir  and  next-of-kin* 
while  the  right  of  prcecipuum  arises  only  between  heirs- 
portioners. 

Any  of  the  heirs-portioners  may  insist  on  having  the  succession 
divided  by  the  Sheriflf  and  a  juiy,  under  a  brieve  of  division,(m) 
and  in  such  division  the  eldest  is  entitled  to  the  portion  next  the 
mansion-house ;  the  others  cast  lots  for  their  choice.('7i) 

248.  Succession  of  Issue  of  deceased  Females.— The  issue 
of  each  daughter  predeceasing  the  intestate  take  their  mother's 
place,  first  sons  in  their  order,  then  daughters  equally.  E.g.,  if  the 
intestate  had  three  daughters,  A,  B,  C,  and  C  had  died  before 
him,  leaving  grandsons  and  granddaughters,  the  eldest  grandson, 
as  his  mother's  heir-at-law,  would  succeed  to  her  share  of  the 
intestate's  heritage,  to  the  exclusion  of  his  brothers  and  sisters ; 
or,  in  the  same  case,  if  C  died,  leaving  daughters  only,  they  would 
succeed  as  heirs-portioners  to  their  mother's  share  of  their  grand- 
father's succession.  Again,  if  all  the  three  daughters  had  died 
before  their'  father,  and  all  had  left  issue,  the  division  would  be 
into  three  parts  in  the  same  manner  as  if  the  three  had  survived 
their  father;  the  male  issue  flf  f^f:^, ^aiig^^^^ ^p'^^^f^^  \v  ^^'^^'^  '^^'\^T 
QT'semority!'  and,  fiiilin^  males,  then  frmil^ff  fqna^^y  m  hf\':°- 
portioners.(o) 

249.  Mother  of  Intestate  and  her  Relatives.— The  niother 
of  the  intestate  and  her  relatives  never  succeed  in  any  contingency ; 
even  the  mother's  own  estate,  as  will  be  afterwards  not]ced,(^) 
after  vesting  in  her  son  or  daughter,  never  ascends  to  the  maternal 
line  again.(g) 

250.  The  Snocession  of  a  Husband  where  he  Dies— 

1.  Survived  by  a  Wife  and  One  Child. — In  this  case  the  child 
takes  the  whole  heritage,  subject  to  his  mother's  liferent 


\ 


(Jk)  See  §§  26,  48. 
(0  31  &  32  Vict  c.  101,  §  160. 
(t»)  1  Jur.  Styles,  4th  Ed.  32 
M'Laren,  §  150. 
(n)  Stair,  4,  3, 12. 


(o)  Erek.  3^  8,  13 ;  Bell's  Prin.  § 
1659. 

(p)  §  255. 

(q)  Bell's  Prin.  §  1669 ;  Eisk.  3, 
8,  9.    See  also  §  22. 
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of  one-third  of  the  property,  called  her  JfiEOfi^  unless  she 
had  renounced  her  right  to  terce  in  a  contract  of  marriage 
or  otherwise,  in  which  case  the  child  would  take  the  whole 
heritage  freed  of  the  terce.(r) 

2.  Swrvived  by  Wife,  Sons  and  Daughters, — ^The  eldest  son     »-  r- 

takes  the  whole  heritage,  subject  to  terce  as  aforesaid,  to  ^  "^  * 
the  exclusion  of  his  younger  brothers  and  all  his  sisters.   ^*""/"'"^' 
He  will  succeed  though  he  be  the  son  of  a  second  or  a    ^^ 
third  marriage,  if  there  be  daughters  only  of  the  first  or 
second  marriage,  and  it  makes  no  difference  whether  the 
property  belonged  originally  to  his  father  or  mother. 

If  the  eldest  son  have  predeceased  the  intestate,  leaving 
children,  the  law  of  representation  comes  into  operation,(«) 
by  which  the  intestate's  grandson  or  granddaughters,  as  the 
case  may  be,  would  take  the  heritage,  to  the  exclusion  of 
his  or  their  uncles  and  aunts. 

If  the  heir  be  also  one  of  the  next-of-kin,  he  has  the 
privilege  of  asking  that,  the  heritage  be  massed  with  the 
moveable  property,  in  order  that  he  may  get  an  equal 
share  of  the  aggregate  with  the  rest  of  the  next-of-kin.(i)  (y 

3.  Surmvedfoy  Wife  and  SoHs  but  no  DatijrAfer^.— Subject  to  the 

burden  of  terce,  the  sons  will  take  one  by  one  and  their 
respective  issue  in  the  legal  order  stated  below.(i^) 

4.  Survived  by  Wife  and  Daughters  hat  no  Son. — Subject  to  the 

burden  of  terce,  the  daughters  will  take  not  seriatim,  as  in 
the  case  of  males,  but  equally  as  heirs-portioners  i  and,  if 
any  have  predeceased  the  intestate,  the  issue  of  the  pre- 
deceaser  will  take  the  share  which  would  have  fallen  to 
their  mother.(v) 

5.  Survived  by  Wife  without  Children. — The  wife  takes  her  terce, 

but  nothing  more,  the  residue  of  the  heritage  goes  to  the 
husband's  heir-at-law — ^males  in  their  order,  and  then 
females  in  the  same  degree  equally.(t(;) 

6.  Predeceased  by  Wife  leaving  Children. — ^Where  the  wife  has 

predeceased  her  husband,  the  right  to  terce  is  not  claimable 
by  any  person  on  her  behalf,  but  is  extinguished  by  her 


(r)  Se«§§  261,263. 

(«)  §  245. 

(0  See  §§  120-23, 


W  §  259. 

(v)  See  §§  26,  48. 

{w)  §§  261-3. 
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death,  and  if  no  prior  terce  is  claimable,  the  heir-at-law 
takes  the  whole  heritage  freed  of  terca 
7.  Predeceased  by  Wife  mthovt  Children. — The  heir-at-law  takes 
the  whole  heritage  in  manner  explained  above. 

251.  TheSuccessionofa  Wife  where  she  dies  possessed  of 
lieriiable  property  in  her  own  right — 

1.  Survived  by  Husband  and  Child  or  Children. — If  father  of 

the  heir-at-law,  the  husband  is  entitled  to  a  liferent  of  the 
property  called  his  right  of  courtesy.(a;)  Subject  to  such 
liferent,  the  eldest  son  or  the  daughters,  according  to  the 
rules  already  explaineci,  take  up  the  succession. 

2.  Survived  by  Husband  tvithout  Children. — The  husband  ife 

jot  entitled  to  a  right  of  courtesy,  and  the  wife's  heritage 
tlierefore  goes  to  her  own  heir-at-law.  (y) 

3.  Predeceased  by  Husband  leaving  Children. — The  males  take 

ill  the  order  already  explained,  and  failing  males,  the 
females  take  equally. (0) 

4.  Predeceased  by  Husband  without  Children. — ^The  property 

descends  to  her  own  heir-at-law  in  the  manner  hereafter 
explained.(a) 

252.  Where  Intestate  is  Survived  by  Orandchildren  only. 

— If  the  children  of  the  intestate  have  all  predeceased  him,  by  the 
law  of  representation  the  children  of  the  eldest  son,  whether  male 
or  feniale,  exclude  all  the  other  grandchildren,  and  the  children j^f 
ayounger  son  even  exclude  all   the  grandchildren  of  dauyhters ;  , 
':  iuales  taking  first,  then  females  in  the  same  degree  equally.(6)  A^  v '" 

^  253.  Where  Intestate  is  Survived  by  Brothers-  or  Sisters- 
german  only. — If  the  intestate  be  survived  by  no  descendant  of 
his  own,  either  male  or  female,  the  succession  opens  to  the  collateral 
relations  by  the  full  blood.(c)  The  general  rule  in  this  line  is  that 
the  succession,  in  the  first  place,  descends  as  far  as  possible,  and 
then  gradually  ascends.  So,  among  brothers  and  sisters  of  the 
intestate,  his  immediate  younger^brother  succeeds  first,  or  if  he  be 
dead,  but  have  left  ciiUdren,  these  children  are  entitled  to  succeed 
by  the  law  of  representation^rst,  sons  in  their  order,  and  then 


{x)  §§  264-6. 

{y)  See  rules  in  §  259. 

(3)  §§  246,  247. 


(a)  §  259. 
(6)  §  269. 
(c)  See  §  85. 
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daughters  equally,  as  formerly  explaineA(d)  If  the  immediate 
younger  brother  have  died  without  leaving  children,  the  succession 
devolves  upon  the  next  younger  brother  or  his  issue,  in  the  order 
already  stated,(6)  and  so  on  through  the  whole  line  of  brothers. 

If  the  intestate  were  the  youngest  of  the  sons,  the  succession 
would  be  in  inverse  order,  the  immediate  elder  brother  or  his  issue 
in  the  said  order,  would  take  first ;  after  them  the  next  elder 
brother  or  his  issue  in  the  said  order,  and  so  on  upwards  in  the 
ascending  line. 

If  the  intestate  had  ng.  brothers,  or  all  his  brothers  had  pre- 
deceased him  without  leaving  issue,  the  succession  would  devolve 
upon  his  sisters,  who  would  all  take  equally  as  in  the  case  of 
daughters  succeeding  to  a  father,  and  the  issue  of  any  deceased 
sister  would  take  the  share  which  would  have  fallen  to  their 
mother.(/) 

254.  Where  the  Intestate  is  Survived  by  Brothers-  or 
Sisters-consanenunean  only.— Where  there  are  no  brothers  or 
sisters  by  the  fall  blood,  or  any  issue  of  them,  then  brothers  or  sisters 
consanguinean — ie.,  by  the  same  father  but  not  the  same  mother, 
or  their  issue,  succeed,  and  the  rules  of  preference  as  to  age  and 
sex  are  the  same  with  those  applicable  to  relations  by  the  full 
blood.  But  the  full  blood  always  excludes  the  half  blood.  So,  if 
the  intestate  left  a  sister  by  the  full  blood,  and  a  brother  by  the 
same  father  but  a  different  mother,  the  sister  would  be  preferred. 
If  the  consanguinean  relations  are  issue  of  a  former  marriage,  the 
youngest  brother  succeeds  first,  and  gradually  upwards ;  if,  of  a 
subsequent  marriage,  the  eldest  succeeds  first  and  gradually  down- 
wards.f5r) 

255.  Where  the  Intestate  is  Survived  by  Brothers-  or 
Sisters-uterine  only. — Brothers-  or  sisters-uterine — ie,,  of  the 
same  mother  but  not  the  same  father,  never  succeed  in  any  event  /^g^  \  r^ 
to  their  full  blood  or  consanguinean  relations,  nor  vice  yer8a.{h)       d^  ^ 

.  In  certain  cases,  this  rule  operates  very  harshly  and  unjustly.  ,^,  .^^ 
For  instance,  where  a  mother  vested  in  a  heritable  estate  has  been  ^  ^.,.  >  t 
twice  married,  and  leaves  a  son  by  each  marriage,  if  the  son  of  the  V^a  7  ■  " 
first  marriage  takes  up  the  estate  and  dies  without  issue,  the  heir-  ^ 


Cic 


'St-.  • 


(d)  §  245. 

(e)  §  246. 
(/)  §§  26,  48. 


{g)  BeirsPrin.  §  1665.  ;/--••' 

Qi)  BelPs  Prin.  §  1655.    See  also  «  '  •   '•     ^^ 

§22.  ,.    f....  '•" 
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at-law  of  the  first  son  will  take  up  the  succession  to  the  ezcludion 
of  the  mother's  own  second  son.(i)  The  heir-at-law  of  the  first 
son  may  be  an  uncle  or  a  great-grandfather,  or  may  even  be  found 
removed  almost  beyond  identification  in  the  ascending  lines  of 
succession,  and  yet  such  person  will  legally  exclude  the  lawful  son 
of  the  mother  to  whom  the  estate  originally  belonged,  and  if  no 
such  heir  can  be  traced,  the  Crown  even  will  take  in  preference  tg 
the  mother's  second  son. 

256.  Where  the  Intestate  is  Survived  by  no  Descendant  or 
Collateral  Relative. — On  the  failure  of  descendants,  and  brothers 
and  sisters  and  their  descendants,  the  succession  goes  to  the  father, 
or  if  he  be  dead,  to  his  brothers  and  sisters  (uncles  of  the  intestate) 
and  their  descendants  in  the  same  order  as  the  brothers  and  sisters 
of  the  intestate  and  their  issue  take.  Failing  uncles,  aunts  succeed 
equally,  and  their  issue  in  the  manner  already  explained,  with 
regard  to  sisters  of  the  intestate.(  j) 

If  there  be  no  uncle  or  aunt,  or  any  descendant  of  an  uncle  or 
aunt,  the  succession  opens  to  the  grandfather  of  the  intestate  and 
to  his  collateral  relations ;  and  failing  all  these,  it  goes  to  the  issue 
of  remoter  ascendants. 

257.  Order  of  Snccession  in  Conqnest.— As  already  men- 
tioned,(A;)  the  distinction  between  conquest  heritage  and  heritage 
proper  has  now  been  abolished,  but  as  the  Act  is  not  retrospective 
in  its  operation,  the  old  law  still  applies  to  all  successions  in  con- 
quest property  which  opened  before  1st  October,  1874,  being  the 
date  of  the  commencement  of  the  Act 

Excepting  in  the  branches  collateral  to  the  intestate  and  to  the 
intestate's  father,  the  order  of  succession  in  conquest  was  the  same 
as  it  is  in  heritage.  The  only  divergence  took  place  in  these  two 
lines,  and  the  rule  in  conquest  was  that  failing  children  and  their 
issue,  the  immediate  elder  (instead  of  the  immediate  younger  as  in 
heritage)  succeeded,  and  failing  him  and  his  issue,  the  next 
immediate  elder,  and  so  on  to  the  eldest,  each  transmitting  to  his 
issue  male  and  female  in  their  legal  order  as  he  succeeded.  K 
there  were  only  younger  brothers,  the  immediate  younger  succeeded 
though  he  should  also  have  taken  the  heritage  to  which  the  intestate 
had  himself  succeeded.    Failing  brothers  and  their  issue,  sisters 

(i)  Ersk.  3,  8,  10.  |       Qe)  §  236. 

( j)  §  263. 
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whether  elder  or  younger  than  the  intestate,  succeeded ;  failing 
sisters  and  their  issue,  the  father  succeeded ;  and  failing  the  father, 
his  brothers  (the  intestate's  uncles)  succeeded ;  failing  uncles  and 
their  issue,  aunts  succeeded  equally.(2) 

It  will  thus  be  observed  that  the  distinction  between  heritage 
and  conquest  arose  only  where  a  middle  brother  or  sister  or  their 
issue  died  without  issue  surviving  him  or  her.  Conquest  became 
heritage  after  the  heir  of  conquest  died,  if  he  had  made  up  titles  to 
the  property ;  so  that,  if  an  immediate  elder  brother  succeeded  as 
heir  of  conquest,  and  died  without  issue,  his  immediate  younger 
brother  succeeded. 

The  distinction  between  heritage  and  conquest  did  not  arise 
where  sisters  succeeded  as  heirs-portioners,  as  they  took  the  pro- 
perty equally. 

258.  Order  of  Succession  not  aflfected  by  Tenure  of  Pro- 
.perty. — Although  heritable  property  is  split  up  into  two  or  more 
parallel  estates  belonging  to  different  persons  who  stand  to  each 
other  in  the  relation  of  superior  and  vassal,  these  splits  do  not 
affect  the  legal  order  of  succession  excepting  only,  if  it  can  be 
considered  an  exception,  that  formerly  newly  acquired  property  if 
feudalised,  went  to  the  heir  of  conquest,  while,  if  not  feudalised,  it 
went  to  the  heir-at-law.(m) 

269.  Abstract  of  the  Order  of  Succession  in  Heritage.— 
Having  now  shown  somewhat  in  detail  the  governing  rules  in 
heritable  succession,  it  may  be  useful  to  show  in  an  abstract  form 
the  operation  of  these  rules  in  the  three  lines  of  succession. 
Thus:— 

I.   DSSCEKDANTS  :— 

1.  The  intestate's  eldest  son,  to  the  exclusion  of  all  the  other 
sons. 

(1.)  His  eldest  son  and  issue,  sons  in  order  of  seniority 
with  their  respective  issue,  and  then  daughters 
equally,  as  heir-portioners,  with  their  respective 
issue;  first,  males  in  their  order,  then  females 
equally. 


(0  See  §  25,  32,  49,  50.  |    §  1676,  et  nq. 

(m)  McLaren,  §  65 ;   Bell's  Prin. 
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(2.)  His  second  son  and  issue,  sons  in  order  of  seniority, 
and  daughters  equally,  as  above ;  and  so  on  till 
sons  are  exhausted. 

(3.)  His  daughters  equally. 

2.  The  intestate's  second  son,  to  the  exclusion  of  the  other 

sons. 
(1.)  His  eldest  son  and  issue  as  above. 
(2.)  His  second  son  and  issue,  as  above ;  and  so  on  till 

exhaustion  of  sons. 
(3.)  His  daughters  equally. 

3.  The  intestate's  third  son,  with  his  issue  as  above ;  and 

so  on  in  succession  to  the  other  sons  in  the  order  of 
seniority,  with  issue  as  above. 

4.  The  intestate's  daughters,  of  whatever  marriage,  inherit 

pro  indiviso  as  heirs-portioners — the  issue  of  each 
daughter  who  has  died  taking  their  mother's  place; 
first  sons  in  their  order  to  the  exclusion  of  the  rest, 
then  daughters  equally,  as  heirs-portioners. 

II.  Collaterals: — 

Failing  descendants,  the  brothers  and  sisters  of  the 
intestate  succeed  thus  :(n) 

5.  The  brothers  succeed  each  by  himself  with  his  issue ; 

males  in  the  order  of  seniority,  and  females  equally  as 
above.  If  younger  than  the  intestate  the  brothers 
take  in  the  order  of  seniority;  if  elder,  then  in  inverse 
order. 

6.  The  sisters  as  heirs-portioners,  the  issue  of  each  deceased 

sister  succeeding  as  stated  in  No.  4. 

7.  The  brothers  consanguinean,  each  by  himself  with  his 

issue  in  the  order  stated  in  No.  6. 

8.  The  sisters  consanguinean  equally — the  issue  of  each 

deceased  sister  succeeding  as  stated  in  No.  4. 

III.  Ascendants:— 

Upon  the  failure  of  descendants  and  collaterals,  the 
paternal  ancestors  succeed  thus:(o) 

9.  The  intestate's  father. 

(n)  Beirs  Prin.  1661-1666 ;  Erek.  I       (o)  Bell's    Prin.   §§    1666,   1667 ; 
3,  8,  8.  I  Erek.  3,  8  8. 
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10.  The  intestate's  ancles,  each  by  himself  with  his  issue,  in 

the  order  stated  in  No.  6. 

11.  The  intestate's  annts  equally — the  issne  of  each  deceased 

aunt  succeeding  as  stated  in  No.  4. 

12.  The  intestate's  uncles  consanguinean,  each  by  himself 

with  his  issue,  in  the  order  stated  in  No.  6. 

13.  The  intestate's  aunts  consanguinean  equally, — the  issue 

of  each  deceased  aunt  succeeding  as  stated  in  No.  4. 
14  The  intestate's  paternal  grandfather. 

15.  The  brothers  of  the  intestate's  paternal  grandfather, 

each  by  himself  with  his  issue,  in  the  order  stated  in 
No.  6. 

16.  The  sisters  of  the  intestate's  paternal  grandfather  equally, 

— the  issue  of  each  deceased  sLster  succeeding  as 
stated  in  No.  4. 

17.  The  brothers  consanguinean  of  the  intestate's  paternal 

grandfather,  each  by  himself  with  his  issue,  in  the 
order  stated  in  No.  5. 

18.  The  sisters  consanguinean  of  the  intestate's  paternal 

grandfather  equally, — the  issue  of  each  deceased  sister 
succeeding  as  stated  in  No.  4. 

19.  The  intestate's  paternal  great-grandfather;  and  then  his 

collaterals  as  above ;  and  so  on  as  far  as  propinquity 
can  be  traced;  and  failing  of  any  proofs  of  propin- 
quity, the  Crown  succeeds  as  ulUmus  hoeres.^p) 

(p)  Bell's  Prin.  §  1669  ;  Ersk.  3,  8,  9. 
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Legal  Bubdens  affectikg  the  Bight  of  the  Heib. 

261.  Terce. — Terce  is  a  liferent  given  by  law  to  a  widow  who 
bts  not  accepted  of  a  convention^_Eroyision  in  _  lieu,  of  it  of  one^ 
third  of  the  heritable  property  in  which  her  husband  died  infeft  in 
fee,  whether  such  property  was  acquired  before  or  during  the 
marriage.(a) 

If  the  property  be  already  charged  with  terce  to  the  widow  of  a 
former  proprietor,  the  second  terce  is  one-third  of  the  two-thirds 
remaining  unaffected  by  .the  first  terce ;  but  on  the  death  of  the 
first  widow,  the  terce  of  the  second  widow  becomes  enlarged,  as  if 
the  first  had  never  existed.(&) 

The  right  to  terce  obtained  by  our  most  ancient  customs,(c)  but 
its  origin  is  a  matter  of  controversy.(cZ)  According  to  one  Insti- 
tutional writer,(e)  "  terce  is  given  to  the  wife  to  the  effect  that,  if 
it  happen  her  husband  to  decease  before  her,  she  may  the  more 
easily  be  married  with  another  man."  Another  (/)  assigns  the  custom 
"  to  the  natural  right  a  wife  has  to  a  reasonable  settlement  out  of 
the  husband's  estate  in  case  of  her  survivorship,  as  she  ought  not 
to  be  left  destitute,  though  the  husband  neglect  to  provide  for 
her ; ''  while  another  says,(^)  **  the  custom  arose  from  an  obligation 
upon  the  husband  to  provide  for  his  wife.  .  .  .  The  terce  keepeth 
always  proportionable,  and  maketh  the  wife  sharer  of  the  industry 
and  fortune  of  the  man,  and  therefore  more  careful  over  it." 

Whatever  the  origin  of  the  right,  however,  it  is  certain  that  it 
obtained  in  our  law  from  early  times.  It  vests  by  survivance.  and 
cannot  be  defeated  by  any  act  of  the  husband  to  which  the  wife 
has  not  assented.(A) 

The  right  is  excluded  (i) — 

1.  By  the  wife's  acceptance  of  a  special  provision  in  lieu  of  it. 

2.  By  all  Ixma  fide  transferences  and  real  burdens  feudally 

completed  befgre  the  husband's  death. 

3.  By  a  clause  of  exclusion  in  an  entail(  j ) 


3 


(a)  Bell's  Lect.  p.  796 ;  BelVs  Corn. 
%  66  ;  Ersk.  2,  9,  46  ;  Stair,  16,  12. 
{h)  Erek.  2,  9,  47. 
(c)  Reg.  Mag.  2,  16. 
{d)  Eraser,  1,  603. 
(e)  Balfour's  Prac.  p.  106. 
(/)  Ersk.  2,  9,  44. 


is)  Stair,  16,  12. 

Qi)  Act 

(t)  Ersk.  2,  9,  61. 

( j)  NohUy  1758,  M.  15,606  ;  Hay 
Newton,  18th  July,  1867,  6  Maq)h. 
1066. 
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4.  Where  the  marriage  is  dissolved  on  the  ground  of  the  wife's 

adult^;  but    not    where    dissolved   for  the  husband's 
adultery.(A;) 

5.  Where  the  marriage  is  dissolved  within  year  and  day  without 

a  living  child  being  bom  of  it,  unless  the  contrary  be  pro- 
vided in  a  marriage  contract.({) 
Doubts  have  been  expressed  by  some  writers  as  to  whether  the 
terce  is  not  now  due,  although  the  marriage  had  not  subsisted  for  a 
year  and  day,  in  respect  of  the  provisions  of  the  Intestacy  Act  of 
1855.  That  Act  provides  that  "where  a  marriage  shall  be  dissolved 
before  the  lapse  of  a  year  and  day  from  its  date  by  the  death  of 
one  of  the  spouses,  the  whole  rights  of  the  survivor,  and  of  the 
representatives  of  the  predeceaser  shall  be  the  same  as  if  the 
marriage  had  subsisted  for  the  period  aforesaid."(m)  But  it  will 
beobserved  that  the  express  object  of  that  Act  is  "  to  alter  the  law 
of  intestate  moveable  succession,"  and  the  language  oiit  k-jmt 
I  strictly  applicable  to  heritable  rights.  The  above  quoted  provi- 
sion respecting  the  "  whole  rights  of  the  survivor,"  on  the  *'  death 
of  one  of  the  spouses "  might  be  construed  as  applicable  to  the 
right  of  terce ;  but  it  cannot  ,be  construed  to  apply  to  the  right  of 
courtesy,  as^  courtesy  arises  by.,  the  mere  fact  of  a  viable  child^and 
heir  being  born  of  the  marriage,  and  it  does  not  appear  to  be 
essential  that  the  child  and  heir  be  bom  during  the  marriage,  if  it 
be  legitimated  per  svbsequeTis  matrimonium.(n)  I^thereforejhg 
Act  cannot  be  interpreted  to  apply  to  the  right  of  courtesy,  it  was 
plainly  not  intended  that  it  should  apply  to  the.  rjghLpf  terce. 

262.  From  what  Subjects  Terce  dua— Terce  is  in  general 
due  from  all  heritable  subjects  and  rights  in  which  the  husband 
died  infeft,(o)  irrespective  of  tenme.(p)  The  husband's  infeft- 
ment  is  both  the  measure  and  the  security  of  the  right,  and  so 
every  right  which  excludes  the  husband's  sasine  is  preferable  to 
it,(q)  Debts  made  real  on  the  estate  exclude  it,  and  so  will  the 
exercise  of  a  power  to  burden,  if  infeftment  has  followed ;  what- 
ever burdens  affect  the  husband's  sasine,  affect  also  the  terce,  and 


(Jk)  McLaren,  §  ISa 

(0  Ersk.  2,  9,  51  ;  Stair,  2,  6, 
17. 

(m)  18  Vict  c.  23,  §  7  ;  McLaren, 
§  157  ;  Bell's  Lect.  p.  795 ;  Bell's 
Com.  2,  56. 


(»)  Crawford^s  Trs.  v.  Harty  1802, 
M.  12,698  ;  Fraser,  1,  638. 

(o)  Ersk.  2,  9,  45  ;  Stair,  2,  6,  16. 

(p)  24  &  25  Vict  c.  86,  §  12. 

(q)  Bell's  Prin.  §  1598  ;  BeU's 
Leot  p.  79a 
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no  debt  which  does  not  constitute  a  real  burden  on  the  terce  lands 
affects  it.(r) 

Conquest  heritage  was  subject  to  terce.(8)  The  right  also 
extends  to  heritable  securities,  excluding  executors,  if  the 
husband  was  infeft(^)  ;  servitudes  attaching  to  the  estate(w)  ; 
estates  vested  in  trustees,  and  infeft  for  behoof  of  the  husband, 
whether  under  a  deed  of  trust,  or  an  exfaoie  absolute  disposition, 
qualified  by  an  unrecorded  back  letter(t?) ;  estates  vested  in  the 
husband  in  liferent,  and  his  children  in  fee ;  also  property  settled 
intuitu  mortis,  under  reservation  of  a  power  to  alter ;  but  not 
where  the  husband  is  vested  by  a  mortis  causa  deed  in  a  liferent, 
even  though  coupled  with  a  general  power  of  disposal,  as  a  right 
of  that  nature  does  not  amount  to  beneficial  fee.(i^)  Shootings  are 
subject  to  terce.(a;) 

Terce  is  not  due  from  leases  or  heritable  estates  possessed  in  a 
personal  title(2/) ;  nor  from  teinds  unless  feudalised(2f) ;  nor  from 
the  mansion-house,  unless  it  be  let,  or  there  be  more  than  one(a) ; 
nor  from  superiorities,  either  in  relation  to  feu-duties  or  casuali- 
ties,  rights  of  reversion,  patronage,  coal,  or  other  minerals.(&)  But 
though  a  widow  is  not  entitled  to  terce  out  of  minerals,  she  is 
entitled  to  a  supply  for  her  own  consumption.(c) 

263.  Service  of  Tercers.— Although  terce  vests,  as  abeady 
stated,  by  survivance  of  the  wife,  or  on  the  dissolution  of  the 
marriage  by  the  divorce  of  the  husband,  a  service  seems  necessary 
to  enable  her  to  assign  or  transmit  to  her  executors  the  fruits  of 
it.(d)  Without  such  service  a  tercer  is  entitled  to  receive  the  rents 
or  fruits  of  the  subjects,  and  her  discharge  to  tenants  will  be 
valid  to  the  extent  of  her  interest ;  but  she  cannot,  in  that  transi- 
tion state,  sue  tenants  for  arrears  of  rent,(e)  and  her  right  to 
unrecovered  arrears  does  not  transmit  to  her  representatives. (/) 


(r)  Sandford,  2,  109. 

(«)  Erek.  2,  9, 46. 

(0  31&32  Vict.  c.  lOI,  §  117. 

(u)  Ersk.  2,  9, 48. 

(v)  M'Laren,  §  162. 

(w)  Alwsy  8th  March,  1861,  23  D. 
712. 

(x)  Menzies,  lOth  July,  1855, 17  D. 
1090. 

(y)  McLaren,  §  166. 

(z)  Erek.  2,  9,  48. 


(a)  Meady  1796,  M.  16,873. 

(b)  M'LareD,  §  166 ;  BeU's  Piin. 
§  1598. 

(c)  1  Eraser,  621. 

(d)  BeU's  PriD.  §  1602  ;  M*Laren, 
§  211  ;  Fringhy  2nd  March,  1870,  8 
M.  622. 

(e)  M'Laren,  §  167. 

(/)  APLeish,  21stFeh.  I826,4Sh. 
485,  N.  E.,  491 ;  Stair,  26,  16  ;  Ersk. 
2,  9,  55. 
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The  procedure  in  the  service  of  tercers  is  regulated  by  the 
statute  1503,  c.  77.(^)  After  service  the  widow  has  a  pro 
indiviao  usufructuary  interest,  and  she  may  have  it  divided,  if 
wished,  by  a  process  before  the  Sheriff,  called  ''  Kenning  to  the 
terce."  Substantially,  however,  the  widow's  right  is  as  real  before 
as  after  divisioa(A) 

264.  Courteay.— This  is  a  liferent  given  by  law  to  the  surviv- 
ing husband  of  the  heritable  property  in  which  the  wife  died 
infeft  It  is  given  in  respect  of  the  husband  being  the  father  of 
the  wife's  heir.(i) 

Like  the  correlative  right  of  terce,  the  right  of  courtesy  has 
coine  down  to  us  from  early  times.(y) 

Craig  says  of  it  that  it  was  introduced  ''  to  prevent  the  husband 

t\^^  falling  into  poverty  or  contempt  on  his  wife's  death; "(4)    but 

\  Erskine  thinks  "  this  reason  inadequate,  as  the  right  reaches  to  the 

wife's  whole  heritage,  and  so  exceeds  the  measure  of  an  alimentary 

provision.(Q 

The  conditions  of  the  right  are : — 

1.  That  a  viable  child  shall  have  been  bom  of  the  marriage.(m) 

2.  That  no  heir  of  the  wife  bv  a  former  marriage  exist&(n) 

3.  That  the  wife  shall  have  succeeded  to  the  property  as  heir- 

of-line,  tailzie,  or  provi8ion(o) ;  and, 

4.  That  the  w3e  sEall  have  died  infeft  of  fee/p^ 

266.  From  what  Subject  Courtesy  due.— From  the  whole 
heritable  estate  inherited  by  the  wife  as  heir-of-line,  or  provision, 
or  acquired  by  her  from  her  ancestor  in  his  lifetime  perceptione 
hcereditatis,  and  in  which  she  died  infeft  in  fee,  including  burgage 
subjects  and  feu-duties(g) ;  but  not  conquest  heritage  or  estate 
which  she  acquired  by  singular  title,  unless  she  was  alioquin 
8ucce8swra.{r)  The  right  attaches  to  entailed  property,  if  not 
debarred  by  the  entaiL(rr)     It  is  liable  to  be  diminished  by  the 


ig)  See  Stair,  4, 3, 11 ;  Her.  Styles 
4th  Ed.  p.  325  ;  1  &  2  Geo.  IV.  c. 
38,  §  11. 

{h)  See  M'Laren,  §§  211,  218. 

1%)  Bell's  Lect  p.  794 ;  Stair,  16, 
19  ;  Ersk.  2,  9,  62. 

(i)  Beg.  Mag.  2,  5,  8 ;  Leg.  Burg, 
c.  44. 

(Jk)  2,  22,  40. 


(0  2,  9,  52. 

(m)  Ersk.  2,  9,  53  ;    BoberUm^ 
22nd  Jan.  1883, 11  Sh.  297. 
(n)  1  Eraser,  638. 
(o)  Bell's  Prin.  §  1606. 
(p)  Ersk.  2,  9,  52. 
\q)  M*Laren,  §  173, 174. 
(r)  Stair,  2,  6, 19  ;  Ersk.  2.  9,  54. 
(rr)  C2i»i<(w,l8thDec.l869, 81L370 
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interest  on  heritable  debts,  and  also  by  the  interest  (not  the  prin- 
cipal) jof  personal  debt  to  the  same  extent  to  which  the  estate  would 
be  liable  if  it  were  in  his  possession  as  absolute  proprietor.(^) 

266.  Vesting  of  Courtesy.— The  right  vests  by  survivance ;  but 
unlike  the  correlative  right  of  terce,  the  surviving  husband  requires 
no  title  to  enable  him  to  continue  his  possession  after  the  wife's 
death,  or  to  assign  or  transmit  to  his  executors  the  rents  accruing 
during  his  lifetime. (^)  He  enjoys  the  usual  rights  and  privileges 
of  a  liferenter.(u)  He  can  be  made  to  find  caution  where  there  is 
reasonable  apprehension  of  injury  to  the  estate  by  waste  or 
dilapidation  actually  commenced,  (t?).       /    '  -.     /     ,  -,  ',     ?(i<  ^^* 

liEGAL  Bights  of  Heib  befobe  completing  Title. 

267.  Right  of  Apparency. — Formerly,  where  a  person  pos- 
sessed of  heritage  died  intestate,  the  estate  lay  in  abeyance,  as  it 
were,  or  in  legal  phraseology,  in  hoereditate  jacenU  of  the  ances- 
tor, until  the  apparent  heir  made  up  a  title  for  transmitting  the 
estate  from  the  ancestor  to  himself,  or,  as  it  was  called,  vesting  the 
succession,  (a) 

The  heir  was  entitled  to  continue  his  ancestor's  possession,  and 
to  pursue  for,  receive,  and  discharge  the  rents  due  from  the  estate 
before  completing  a  title;  and  generally,  he  had  all  the  active 
rights  necessary  to  enable  him  to  maintain  possession,  except  that 
he  could  not  remove  tenants  holding  leases  from  the  ancestor.  (6) 
He  might  challenge  and  reduce  all  deeds  executed  on  deathbed 
alienating  or  affecting  the  estate  to  his  prejudice  ;(c)  and  he  might 
also  pursue  a  judicial  ranking  and  sale  of  the  estate,  whether  it 
were  bankrupt  or  not(cZ)  With  the  exception  of  the  subjects 
after  mentioned,(6)  possession  without  a  title  did  not  vest  any 
estate  in  the  heir,  and  if  he  died,  the  estate  passed  to  the  ancestor's 
next  heir.(/) 

But,  under  an  Act  passed  in  1874,(^)  a  personal  right  to  land 
now  vests  in  the  apparent  heir  without  service. 


(«)  Ewk.  2,  9,  54  ;  Bell's  Prin.  § 
1607. 

(0  Stair,  2,  6, 19  ;  M'Laren,  §  176. 

(«)  Erek.  2,  9,  54. 

(v)  Ersk.  S^  9,  59  ;  Balston  v. 
Leitehj  1803 ;  Hume,  293. 

(a)  Erek.  3, 8, 54 ;  M'Laren*s,  §  1 77. 


(b)  M'LareD,  §  189. 

(c)  Graham,  1799,  M.  3186. 

(d)  1695,  cap.  24. 

(e)  See  §  275. 

(/)  M'LareD,  §  184. 

(gr)  37  &  38  Vict.  c.  94,  §  9. 
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268.  Bight  of  Deliberation.— Formerly  the  heir  was  allowed 
by  statute(A)  six  months,  computed  from  the  ancestor's  death,  or 
from  his  own  birth  if  posthumous,  to  ascertain  the  extent  of  his 
ancestor's  debts,  and  to  consider  whether  it  would  be  for  his 
interest  to  take  up  or  renounce  the  succession,  (t)  With  this  view, 
he  was  entitled  (and  he  might  do  so  at  any  time  before  seryice(j)) 
to  bring  an  action  to  compel  persons  who  were  in  possession  of 
his  ancestor's  title-deeds,  securities,  books,  &c.,  to  produce  them 
for  his  inspection  and  information  ;(k)  and  during  that  period  no 
action  could  be  brought  into  Court  against  him,(2)  except  in  rela- 
tion to  the  widow's  jointure.(m)  But  this  privilege  was  termin- 
ated not  only  by  the  lapse  of  the  six  months,  but  by  the  heir 
making  up  a  title  ](n)  or  by  taking  possession  and  uplifting  the 
rents ;  or  by  certain  other  acts  of  intromission  to  be  noticed  in 
the  following  section,  in  which  case  he  incurred  the  responsibility 
appropriate  to  his  title  of  possession.(o) 

But  by  a  recent  Act  the  law  has  been  altered  as  from  1st  October, 
1874.     That  Act  declares  that— 

An  heir  shall  not  be  liable  for  the  debts  of  his  ancestors  beyond 
the  value  of  the  estate  of  such  ancestor  to  which  he  suooeeds ;  and  if 
an  heir  shall  renounce  the  succession,  the  creditors  of  the  ancestor 
shall  have  the  same  rights  against  the  estate  as  upon  a  renunciation 
according  to  the  law  before  the  commencement  of  this  Act.  When 
an  heir  has,  before  renunciation,  intromitted  with  the  ancestor's 
estate,  he  shall  be  liable  for  the  ancestor's  debts  to  the  extent  of  such 
intromissions,  but  no  further,  (jo) 

Legal  Responsibilities  attaching  to  Possession 

WITHOUT  A  TiTLK 

269.  Where  Responsibility  incurred.— Formerly,  where  an 
apparent  heir  intromitted  with  his  ancestor's  heritage  without 
entering  by  special  service,  or  otherwise  taking  means  to  limit  his 
liability,  he  was  said  to  have  incurred  a  passive  title,  by  which  he 


(h)  31  &  32  Vict  c.  101,  §  61. 
(*)  Erek.  3,  8,  54. 
(j)  WFarlajie,  1799,  M.  3991. 
(Jk)  Adair,  1787,  M.  3992. 
(0  MaekiiUozh,  9th  July,  1829,  7 
Sh.  882. 


(m)  Pitcaim,  1702,  M.  6876. 
(n)  CampheU,  1708,  M.  6877. 
(o)  M*Laren,  §  187. 
ip)  37  &  38  Vict.  c.  94,  §  12. 
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subjected  himself  to  oniversal  liability  for  his  ancestor's  debts  and 
obligations.  The  liability  was  incurred  to  creditors  of  the  ances- 
tor, but  not  to  persons  interested  only  in  the  succes8ion.(9)  It 
was  incurred  where  the  heir,  by  himself  or  others  on  his  behalf* 
drew  the  rents  without  completing  a  title(r) ;  where  he  conveyed 
or  concurred  in  a  conveyance  of  any  part  of  the  heritage(s) ; 
where  he  uplifted  or  discharged  debts  due  to  the  deceased(Q; 
where  he  bought  the  heritage  to  which  he  was  heir  otherwise 
than  at  a  public  sale,  or  intromitted  with  papers  in  a  charter- 
chest(u) ;  or  where  he  possessed  any  part  of  the  heritage  on  a  title 
derived  from  a  relation  to  whom  he  was  heir.(t;)  But,  as  stated 
in  the  preceding  section,  the  law  has  now  been  altered  as  regards 
all  successions  opening  after  1st  October,  1874.  An  heir  is  not 
now  liable  for  the  debts  of  his  ancestor  beyond  the  value  of  such 
ancestor's  estate  to  which  he  succeeds. 

270.  Where  Responsibility  not  incurred.— Under^  the  law 

applicable  to  successions  opening  previous  to  1st  October,  1874, 
it  was  held  that  no  responsibility  for  the  ancestor's  debts  attached 
where  the  intromitter  was  not  apparent  heii(w);  where  the 
apparent  heir  did  any  ineffectual  act,  although  in  the  character  of 
apparent  heir(a?) ;  where  the  property  did  not  truly  belong  to  the 
predecessor(y) ;  where  the  intromission  might  fairly  be  ascribed 
to  another  title  than  the  assumption  of  the  succession(0) ;  where 
the  intromission  was  inconsiderable,  and  without  suspicion  of 
fraud(a),  such  as  by  assumption  of  a  title  of  honour  or  a 
hereditary  ofi5ce(&)  ;  by  making  up  a  title  for  the  mere  purpose  of 
implementing  the  ancestor's  feudal  conveyance(c) ;  by  mere  service 
without  taking  benefit  by  it(d);  by  taking  possession  of  the 
titles  for  examination  only(6) ;  by  conveying  the  heritage  to  the 
ancestor's  creditors,  to  enable  them  to  complete  a  title  for  their 
own  benefit(/) ;  or  by  service  on  a  limited  title.(gr)  The  responsi- 
bility is  now  limited  as  stated  in  the  preceding  section. 


{q)  Beirs  Prin.  §  1919  ;  McLaren, 
§  2267  ;  Ersk.  3,  8,  60. 
(r)  Ersk.  3,  8,  83. 
(»)  Ibid,  3,  8,  84. 
(0  Ibid.  3,  8,  84. 
(u)  Ibid.  3,  8, 92. 
(«)  Ibid.  3,  8,  94. 
(w)  Irvine,  1626,  M.  9649. 
(x)  MiddleUm,  1682,  M.  9651. 


[y)  Gordon,  1663,  M.  9667. 
(z)  fFe6«eer,  1802,  Hume,  436. 

(a)  Ersk.  3,  8,  86. 

(b)  Bower,  1682,  Br.  Sap.  la 

(c)  MiddUton,  1682,  M.  9651. 

(d)  Fife,  1828,  6  Sh.  698. 

(e)  Ferffuson  v.  BTOachen,  1829. 
(/)  Blount,  1783,  M.  9371. 

(V)  Bell's  Prin.  §  1992. 

S 
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Feudal  Investment  of  Heibs. 


/  271.  Service  of  an  ^eir. — Previous  to  the  passing  of  the 
Conveyancing  Act,  1874(A),  it  was  necessary  in  order  to  obtain  a 
vested  and  ^ansmissible  interest  in  heritable  subjects,  that  the 
heir  made  up  a  title  by  service  or  writ  of  clare  constat,  A  service 
is  a  proceeding  before  a  Sheriff  for  ascertaining  the  heir  of  a 
person  deceased(t) ;  it  is  either  general  or  special — general  where 
the  heir  wishes  to  establish  right  to  such  heritable  subjects  belong- 
ing to  the  ancestor  as  do  not  require  infeftment,  or  to  which  the 
deceased  has  merely  personal  rights,  without  reference  to  any 
particular  subject ;  and  special  where  he  wishes  to  establish  right 
to  particular  lands  in  which  the  ancestor  died  infeft.(j) 

But  by  the  said  Act  of  1874(A;),  the  heir  is  now  put,  immedi- 
ately on  the  succession  opening  to  him,  in  the  same  position  as  if 
he  had  held  a  disposition  of  the  lands  from  his  ancestor  infeft 
therein,  and  consequently  he  is  enabled  at  once  to  deal  with  the 
estate,  either  onerously  or  gratuitously,  and  it  can  be  attached  for 
his  debts,  excepting  that  the  ancestor's  creditors  have  a  preference 
under  the  Act  1661  c.  24. 

The  words  of  the  Act  are : — 

A  personal  right  to  every  estate  in  land  descendible  to  heirs  shall, 
without  service  or  other  procedure,  vest,  or  be  held  to  have  vested, 
in  the  heir  entitled  to  succeed  thereto,  by  his  survivance  of  the  person 
to  whom  he  is  entitled  to  succeed,  whether  such  person  shall  have 
died  before  or  after  the  commencement  of  this  Act,  provided  the 
heir  shall  be  alive  at  the  date  of  the  commencement  of  this  Act,  if 
such  person  shall  have  died  before  that  date,  and  such  personal  right 
shall,  8ubj6c^t<5  the  provisions  of  this  Act,  be  of  the  like  nature  and 
be  attended  with  the  like  consequences,  and  be  transmissible  in  the 
same  manner' as  af>er8onal  right  to  land  under  an  unfeudalised  con- 
veyance, according  to  the  existing  law  and  practice. 

To  prevent  injury  to  other  parties  from  this  new  mode  of  vest- 
ing a  personal  right  to  an  estate  in  an  heir-apparent,  the  said  Act 
of  1874  assimilates  the  right  so  acquired  by  an  apparent  heir  to 
the  right  acquired  by  service  under  the  former  law,  with  respect  to 
the  power  to  challenge  ttie  title  within  twenty  years,  and  it  also 
provides  remedies  for  preserving  the  rights  of  such  other  parting. 


{h)  37  &  38  Vict.  c.  94. 
(*)  Stair,  3,  6,  26 ;  Bell's  Prin.  § 
1824. 


(i)  Beira  Prin.  §  1826 ;  Erak.  3, 
8,63. 
(Jk)  §  9. 
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The  words  of  the  Act  in  this  respect  are : — (t) 

The  right  of  any  person  to  an  estate  in  land  hy  succession  as 
heir  acquired  after  the  commencement  of  this  Act  may,  at  any  time 
within  twenty  years  of  his  infeftment  as  heir  and  his  entering  into 
possession  of  such  estate,  but  not  thereafter,  be  challenged  by  any 
one  who  would  have  been  entitled  to  challenge  the  decree  of  service 
of  such  person  had  he  expede  a  service  according  to  the  practice 
existing  prior  to  this  Act ;  and,  in  the  absence  of  evidence  to  the 
contrary,  the  date  of  his  infeftment  shall,  for  the  purpose  of  this 
limitation,  be  assumed  to  be  the  date  of  entering  into  possession; 
and  such  challenge  may  be  made  by  an  action  to  negative  or  set 
aside  the  alleged  right  of  succession,  or  to  reduce  any  title  expede  in 
virtue  of  such  alleged  right 

Nothing  herein  contained  shall  prejudice  or  affect  the  legal  reme- 
dies of  any  person  having  lawful  title  and  interest  to  prevent  any 
other  person  from  entering  into  possession  of  an  estate  in  land  as 
heir,  or  to  remove  him  from  possession,  or  to  obtain  sequestration  of 
such  estate,  or  the  appointment  of  a  judicial  factor  pending  the  trial 
of  any  question  regarding  the  right  of  succession ;  and  it  shall  be 
lawful  for  a  court  of  competent  jurisdiction  to  regulate  possession 
pending  such  trial,  as  the  court  shall  see  just,  notwithstanding  the 
completion,  under  this  Act,  of  the  title  of  any  person  as  heir. 

Where  an  apparent  heir  dies,  having  only  the  constructive  per- 
sonal right  to  lands  given  by  this  last-mentioned  Act,  his  heir  or 
disponee  may  make  up  a  title  according  to  a  new  mode  provided  by 
the  Act;  or  he  may  makejip  a  title  by  service,  to,  thfi4u:Q|aietorJast_ 
infeft  accorSing  to  the  former  practice.  The  new  mode  of  making 
up  a  title  is  described  in  the  Act  as  follows*: — (m) 

A  title  of  an  heir  to,  or  disponee  of,  a  proprietpr  of  any  lands 
who  was  neither  infeft  nor  served,  but  vested  only.  tAth  a  personal 
right  to  such  lands,  by  virtue  of  this  Act,  or  of  i^y  person  acquiring 
right  fron^  such  heir  or  disponee,  may  be  made  up  in  like  manner  as 
if  the  person  making  up  a  title  had  held  a  disposition  from  the  pro- 
prietor last  infeft  in  the  lands  in  favour  of  his  imme<^te  successor 
therein,  and  a  disposition  and  assignation  from  each  heir  or  disponee, 
if  any,  intervening  between  such  immediate  successor  and  the  person 
so  making  up  a  title  in  favour  of  his  immediate  successor  therein ; 
and  such  title  may  be  made  up  in  manner  following — viz. :  The  heir 
or  disponee  or  other  successor  making  up  such  title  shall  present  to 
the  Sheriff  of  Chancery,  or  to  the  Sheriff  of  the  county  where  the 
lands  are  situated,  a  petition  which  may  embrace  several  separate 

{I)  §§  13,  14.  I       (m)  §  10. 
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lands  or  estates,  and  may  be  in  the  form  of  schedule  E  hereto 
annexed,  or  as  nearly  in  that  form  as  the  circumstances  in  each  par- 
ticular case  will  permit,  setting-  forth  the  name  of  the  proprietor  last 
infefty  a  description  of  the  lands,  or  a  valid  reference  thereto,  and  the 
names  and,  so  far  as  known,  the  designations  of  every  proprietor 
having  only  a  personal  right  therein,  whether  by  succession,  bequest, 
gift,  or  conveyance,  who  has  intervened  between  the  proprietor  last 
infeft  and  the  petitioner,  and  also  setting  forth  the  petitioner's  own 
right  to  the  said  lands;  and  on  the  decree  pronounced  on  said  petition 
finding  the  facts  therein  set  forth  proved,  and  that  the  petitioner  is 
entitled  to  be  infeft  in  the  said  lands,  being  extracted  in  one  or 
several  extracts,  and  on  such  extract  decree  or  decrees,  as  the  case 
may  be,  being  recorded  in  the  appropriate  register  of  sasines,  the 
ui  y%  petitioner  shall  be  held  to  be  duly  infeft  in  the  said  lands  contained 
in  the  extract  or  extracts  so  recorded.  Such  petition  shall  be  pre. 
sented,  published,  and  carried  through  in  all  respects  as  if  the  same 
were  a  petition  for  special  service  under  the  now  existing  law ;  and 
the  extract  decree  or  decrees  on  such  petition,  as  the  case  may  be, 
shall  be  equivalent  to  a  decree  of  special  service,  and  when  duly 
recorded  as  aforesaid  in  the  appropriate  register  of  sasines,  shall  have 
the  same  effect  as  regards  the  lands  therein  contained  as  an  extract 
decree  of  special  service  duly  recorded  under  the  now  existing  law. 

The  form  of  petition  here  referred  to  is  as  follows : — 

Unto  The  Honourable  the  Sheriff  of  [specify  the  county^  or  say 
"of  Chancery,"]  the  petition  of  A.  B.  of  G. 

Humbly  showeth. 

That  the  late  C.  D.  of  G.  died  last  vest  and 
seised  in  all  and  whole  [deserve  or  refer  to  the  lands  as  tfte  same 
are  described  or  re/erred  to  in  the  recorded  deed  or  vnstrumerU 
in  favour  of  the  person  who  was  last  vest  and  seised  in  the  lands, 
or  refer  to  them  as  described  in  some  oilier  recorded  deed  or  instrvr 
ment]  conform  to  instrument  of  sasine  [or  other  recorded  deed  or 
instrument,  as  tlie  case  may  be],  recorded  in  the  [specify  the  register 
of  sasines  and  date  of  recording,  and  where  there  are  any  real 
burdens,  conditions,  or  qiuilifications,  here  specify  or  refer  to  them,  or 
where  the  lands  are  held  under  entail,  here  specify  the  conditions  of 
the  entail,  or  refer  to  them  as  contained  in  Uie  entail,  as  record&I 
in  tJie  register  of  tailzies,  or  if  it  is  not  so  recorded,  in  the  entail  or 
other  deed  or  instrument  recorded  in  the  register  of  sasines]. 

Or,  that  M.  N.  of  Y.  was  last  vest  and  seised  in  all  and  whole 
[describe  or  refer  and  specify  title  and  date  of  recording,  dsc,,  as  above]. 
That  the  said  M.  N.  by  disposition  dated  [specify  date]  conveyed  the 
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cudd  lands  to  C.  D.  of  G.  That  the  said  C.  D.  died,  never  haying  been 
infefb  in  the  said  lands. 

That  E.  F.,  eldest  son  of  the  said  0.  D.(n)  [or  otherunsef  as  the  ewe 
may  he\  is  his  heir  in  the  said  lands,  but  has  only  a  personal  right 
thereto. 

That  the  said  E.  R,  by  disposition  dated  [specify  cUUel,  <^^^^7^ 
the  said  lands  to  the  petitioner. 

Or,  that  upon  the  death  of  the  said  C.  D.,  he  was  succeeded  by 
E.  F.,  his  eldest  son  [or  otherwise^  as  Hie  case  may  he\,  as  his  heir  in 
the  said  lands.  That  the  said  E.  F.  died  unserved  and  uninfef  t,  [or 
that  the  said  E.  F.  expede  a  special  service  as  heir  of  the  said  C.  D., 
conform  to  decree  of  the  Sheriff  of  Chancery  [or  as  the  case  may  he\y 
in  his  favour  as  heir  foresaid,  dated  [insert  date],  but  died  without 
being  infeft  thereon],  or  that  the  said  E.  F.  expede  a  general  service 
as  heir  of  the  said  C.  D.,  conform  to  decree  [specify  the  decree],  but 
made  up  no  further  title. 

Or  oihenoise  specify  the  nature  of  tlie  right  in  the  person  of  E.  F. 

That  the  said  K  F.  disponed  the  said  lands  or  conveyed  his  whole 
estate,  heritable  and  moveable,  to  G.  H.,  conform  to  [describe  title  by 
name  and  date,  and  where  there  are  any  real  burdens,  conditions,  or 
qualijications,  specify  or  refer  to  tliem]. 

That  the  said  G.  H.  also  died,  having  only  a  personal  right  to  the 
said  lands,  and  was  succeeded  by  his  eldest  son,  K.  L.,  his  nearest 
and  lawful  heir  in  the  said  lands  [or  otherwise,  as  the  case  mo/y  be]. 

That  the  said  K.  L.  died  unserved,  and  having  only  a  personal 
right  to  the  said  lands,  [if  the  petitioner  is  his  heir,  say]  and  was 
succeeded  by  the  petitioner,  the  said  A.  B.,  his  eldest  son  [or  other- 
wise, as  the  case  may  be]  and  nearest  and  lawful  heir  in  the  said  lands 
[or  when  the  petitioner  is  a  dispones,  or  has  otherwise  acquired  right 
from  K.  L.,  say,]  That  the  said  K.  L.  disponed  the  said  lands  [or 
conveyed  his  whole  estate,  heritable  and  moveable,  or  otherwise,  as 
the  case  may  be]  to  the  petitioner,  the  said  A.  B.,  conform  to  disposi- 
tion or  general  disposition  [or  otherwise,  as  tlie  case  may  be]  dated 
[specify  date],  granted  in  his  favour  by  the  said  K.  1l,  who  died 
unserved  and  having  only  a  personal  right  to  the  said  lands ;  [and  if 
tJie  deed  be  granted  wnder  any  real  burden,  or  condition,  or  qualifica- 
tion, add]  but  always  under  the  real  burden,  kc,  \  [and  if  the  deed  be 
granted  in  trust  or  for  specific  purposes,  add]  but  always  in  trust  or 
for  the  uses,  ends,  and  purposes  mentioned  in  the  said  general  disposi- 
tion [or  otherwise,  as  the  case  may  be]. 


(n)  An  error  as  to  the  character  of  I  if  the  petitioner  is  in  truth  the  heir 
the  heir  will  not  invalidate  petition,   |  (37  &  38  Vict.  c.  94,  §  11). 
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May  it  therefore  please  jour  Lordship  to  find  the  facts  above  set 
forth  proved,  and  that  the  petitioner  is  entitled  to  procure 
himself  infeft  in  the  foresaid  lands,  in  terms  of  "  The  Con- 
veyancing (Scotland)  Act^  1874/'  and  to  decern. 
According  to  justice,  &c. 

[Signed  by  the  petitioner  or  hia  mcmdatoryj] 

Note. — If  any  of  the  transmissions  have  been  judicial,  as  by 
adjudication,  act  and  warrant  of  court,  or  otherwise,  or  if  by 
any  of  the  transmissions  a  part  or  parts  only  of  the  lands  are 
transferred,  the  necessary  alterations  may  be  made  on  the  form 
of  the  petition. 

272.    Procedure  in  expeding  a  General  Service.— The 

claimant  presents  a  petition  to  the  Sheriff  of  the  county  within 
which  the  deceased  had  at  the  time  of  his  death  his  ordinary  or 
principal  domicile,  or,  in  the  option  of  the  claimant,  to  the  Sheriff 
of  Chancery ;  and  if  the  deceased  had  at  the  time  of  his  death  no 
domicile  within  Scotland,  then,  in  every  such  case,  to  the  Sheriff  of 
Chancery,  setting  forth  the  particulars  embodied  in  the  form  given 
in  Schedule  P.  in  the  Appendix  to  the  Lands  Consolidation  Act, 
1868(o),  which  form  is  in  the  following  terms : — 

Unto  The  Honourable  the  Sheriff  of  [specify  the  county,  or  say 
"  of  Chancery,'']  the  petition  of  A.  B.  [here  name  cmd  design 
the  petitioner]. 
Humbly  sheweth. 

That  the  late  C.  D.  [here  name  and  design 
the  ancestor  to  whom  service  is  soTight]  died  on  or  about  the 
day  of  ,  and  had  at  the  time  of  his  death  his  ordinary  or 

principal  domicile  in  the  coimty  of  [or  furth  of  Scotland, 

as  the  case  may  be],     [In  cases  wliere  the  deceased  died  upwards  of  ten 
years  before  the  date  o/tlie  petition,  amd  the  petitioner  cannot  ascertain 
the  place  of  the  domicile,  say  that  the  late  C.  D.  [here  nams  amd  design 
the  ancestor  to  whom  service  is  sought]  died  on  or  about  the 
day  of  ,  but  the  petitioner  is  unable  to  prove  at  what 

place  the  deceased  had  his  ordinary  or  principal  domicile  at  the  time 
of  his  death.] 

That  the  petitioner  is  the  eldest  son(^)  [or  state  what  other  relatwn- 
ship  or  character  of  heir  the  petitioner  bears]  and  nearest  lawful  heir 
in  general  of  the  said  C.  D.     If  the  service  is  as  heir  of  provision,  say 

(o)  31  &  32  Vict  a  101,  §  28.       |      (p)  See  note  (n)  as  to  character  of  heir. 
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that  the  petitioner  is  the  eldest  son  [or  stcUe  what  other  reUUionahip 
or  eharacier  of  hevr  the  petitioner  hear8\  and  nearest  lawful  heir  of 
provision  in  general  of  the  said  C.  D.,  under  and  by  virtue  of  a  deed 
[spectfy  the  deed  of  provision]  executed  by  E.  F.,  dated  the  day 

of  ,  or  othervoiae  describe  the  deed  so  ae  to  dearly  identify 

iifOr,ifthe  service  is  as  heir  of  taUzie,  say  that  the  petitioner  is  the 
eldest  son  \or  state  what  other  relationship^  deCy  the  petitioner  hea/rs\ 
and  nearest  and  lawful  heir  of  tailzie  and  provision  in  general  of  the 
said  C.  D.,  under  and  by  virtue  of  a  disposition  and  deed  of  entail 
granted  by  E.  F.,  dated  the  day  of  ,  and  recorded  in 

the  register  of  tailzies  the  day  of  ,  whereby  the  said 

E.  F.  conveyed  the  lands  of  M.  to  and  in  favour  of  J.  EL  \here  set 
forth  the  destination  or  such  part  Hiereof  as  may  he  deemed  necessary , 
or  say,  and  the  other  heirs  therein  mentioned] ;  but  always  with  and 
under  the  conditions,  provisions,  and  prohibitory,  irritant,  and  reso- 
lutive clauses,  [or  clause  authorising  registration  in  the  register  of 
tailzies,  as  the  case  may  be],  contained  in  the  said  recorded  deed  of 
entail,  and  here  referred  to  as  at  length  set  forth  therein. 

May  it  therefore  please  your  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  in  general  to  the  said  C.  D.  [or  whait- 
ever  other  character  ofhevr  is  sought  to  he  established  here  set 
it/orth.] 

According  to  justice,  &c. 

[Signed  by  the  petitioner  or  his  mandatory,] 

If  the  deceased  died  upwards  of  ten  years  prior  to  the  date  of 
presenting  a  petition  for  general  service,  it  is  not  necessary  to  state 
or  prove  the  county  within  which  the  deceased  had  his  ordinary  or 
principal  domicile  at  the  time  of  his  death,  or  that  such  domicile 
was  furth  of  Scotland.  In  such  cases  it  is  sufficient  (so  far  as 
regards  the  domicile  of  the  deceased)  for  the  claimant  to  state  in 
the  petition,  and  if  required  in  the  court  of  service  to  make  oath 
that  he  is  unable  to  prove  the  deceased's  domicile  at  the  time  of 
death.(g) 

The  petition  of  service,  if  presented  to  the  Sheriff  of  any  county, 
must  be  published  in  such  county  by  affixing  on  the  doors  of  the 
court-house,  or  in  some  conspicuous  place  of  the  court  or  of  the 
office  of  the  Sheriff-clerk  of  the  county,  as  the  Sheriff  may  direct, 
a  short  abstract  thereof,  as  well  as  edictally  in  Edinburgh ;  and  if 
the  petition  be  presented  to  the  Sheriff  of  Chancery,  it  must  be 
published  edictally  in  Edinburgh  as  well  as  in  the  county  of  the 

(9}  31  &  32  Vict.  c.  101,  §  34. 
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domicile  of  the  party  deceased,  in  manner  before  stated,  where 
such  domicile  was  within  Scotland,  or  in  the  county  or  counties  in 
which  the  lands  are  situated,  as  the  case  may  be  (r) ;  and  after  the 
lapse  of  fifteen  days  (twenty  days  if  the  deceased  died  in  Orkney  or 
Shetland,  and  thirty  days  if  he  died  abroad)  («)  from  the  date  of 
the  latest  publication,  evidence  of  the  particulars  in  the  petition 
may  be  laid  before  the  Sheriff  to  whom  the  petition  was  presented, 
which  evidence  may  be  taken  by  the  Sheriff  himself,  or  by  a  magis- 
trate of  any  city  or  burgh,  or  by  any  justice  of  peace  or  notary- 
public,  and  thereupon  the  Sheriff  will  pronounce,  or  refuse,  decree 
of  service.(Q  If  decree  be  pronounced,  the  Sheriff-clerk  transmits 
to  the  office  of  the  Director  of  Chancery  the  whole  proceedings,  and 
on  such  decree  being  recorded  by  the  latter,  he  issues  an  extract 
thereof,  which  is  the  legal  evidence  of  the  service,  (u) 

A  general  service  is  liable  to  be  reduced  at  any  time  within 
twenty  years  at  the  instance  of  any  person  claiming  the  character 
of  nearest  heir  in  general,  (v) 

A  general  service  may  be  obtained  to  a  limited  effect  by  annex- 
ing a  specification  which  infers  a  limited  passive  representation(te;), 
but  this  form  of  service  is  now  superseded  by  the  provision  in  the 
Conveyancing  Act,  1874?(a5),  which  limits  the  liability  of  heira  in 
every  case  to  the  value  of  the  estate  to  which  they  succeed. 

Until  the  passing  of  the  Act  last  referred  to,  a  general  jervice 
conferred  on  the  heir  no  right  to  the  lands  of  his  ancestors  ;  and 
i|,  he  died  uninfeft,  his  heir  in  making  up  a  title  was  obliged Jbo 
pass  him  over  and  serve  as  heir  in  special  to  the  person  last  infeft. 
This  has  now  been  altered  by  the~sai3  Act,  which  provides(y) — 

When  a  proprietor  has  died  or  shall  have  died  infeft  in  lands,  and 
the  heir  of  the  investiture  has  expede,  or  shall  have  expede,  a  general 
service  as  heir  of  such  proprietor,  the  decree  of  general  service  in 
favour  of  such  heir  shall  be  equivalent  to  a  mortis  causa  general  dis- 
position of  the  lands  by  such  proprietor  in  favour  of  such  heir,  to  the 
effect  of  enabling  such  heir,  or  those  deriving  right  from  or  by  suc- 
cession to  him,  to  expede  and  record  in  the  appropriate  register  of 
sasines  all  notarial  instruments  applicable  to  such  lands  which  a 


(r)  31  &  32  Vict.  c.  1(»1,  §  30. 

(«)  Ibid,  §  33. 

(0  JMei  §  36. 

(u)  IbO,  §§  37,  46, 

\v)  Ibid.  §  43 ;  Act  1617,  c.  13 ; 


M'Lean,    28th    Feb.    1849,    11    D. 
880. 

(w)  31  &  32  Vict  c.  101,  §  49. 

{X)  §  12. 

(y)  §  31. 
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general  disponee  or  those  deriving  right  from  him  may  ezpede  and 
record  under  or  in  terms  of  "The  Titles  to  Land  Consolidation 
(Scotland)  Act,  1868,"  or  of  this  Act,  and  that  notwithstandlDg  that 
such  proprietor  may  have  died  in  nonage,  or  been  of  insane  mind,  or 
laboured  under  any  other  disability  whatever ;  provided  always,  that 
no  general  service  shall  have  such  effect  in  any  case  where  the  heir 
so  served  shaU  have  died  before  the  commencement  of  this  Act ;  and 
a  general  service  expede  by  the  heir  of  any  person  so  served,  and 
dying  after  the  commencement  of  this  Act,  or  by  any  of  the  successive 
heirs  of  the  investiture,  or  by  the  heir  of  any  general  disponee,  shall 
have  the  like  effect  as  a  transmission  of  the  right  to  the  lands ;  and 
any  such  services  shall  be  sufficient  links  in  the  series  of  titles  for  the 
connection  of  the  person  expeding  such  instrument  with  the  person 
last  infeft,  in  the  same  manner  as  is  herein-before  provided  with 
reference  to  two  or  more  general  dispositions  forming  links  in  such 
seriea 

273.  Procedure  in  expeding  a  Special  Service.— The  claimant 
presents  a  petition  to  the  Sheriff  within  whose  jurisdiction  the 
lands,  or  the  burgh  containing  the  lands,  in  which  the  deceased 
died  last  vest  and  seised  are  situated,  or  in  the  option  of  the 
petitioner,  to  the  Sheriff  of  Chancery ;  and  should  the  lands  be 
situated  in  more  counties  than  one,  or  in  more  burghs  than  one,  if 
such  burghs  are  in  different  counties,  then  in  every  such  case  to 
the  Sheriff  of  ChanceryC^),  setting  forth  the  particulars  embodied 
in  Schedule  0  in  the  Appendix  to  the  Lands  Consolidation  Act, 
1868,  which  schedule  is  in  the  following  form  : — 

Unto  the  Honourable  the  Sheriff  of  [specify  the  county^  or  eay 
"  of  Chancery,"]  the  petition  of  A  B.  \here  name  and  design 
the  petitioner]. 

Humbly  sheweth. 

That  the  late  C.  D.  [here  name  and  design 
the  ancestor]  died  on  or  about  the  day  of  [state 

the  month  ami  the  year  at  full  length]^  last  vest  and  seised  in  [Acre 
describe  or  refer  as  in  scJisdtUe  (E)  or  schediUe  (G)  to  the  lands  with 
reference  to  which  the  service  is  sov^hi]  conform  to  disposition  [or 
other  deed  or  conveyance]  dated  the  day  of  and  along 

with  warrant  of  registration  thereon,  on  behalf  of  the  said  C.  D., 
recorded  in  the  register  of  sasines  [specify  register]  on 

the  day  of  [or  conform  to  disposition,  or  whatever 

{%)  31  &  32  Vict.  c.  101,  §  28. 
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eUe  toaa  the  deed  or  eonveycmce  on  which  the  ancestor* 8  infiifhnerU  pro- 
ceeded, here  specify  it],  dated  the  day  of  ,  and  to 
instmment  of  sasine  following  thereon,  recorded  in  the 
register  of  saaines  [specify  register]  on  the  day  of 
or  otherwise  specify  the  title  of  deceased  as  recorded  in  the 
register  of  sasvnes ;  and  when  the  lands  are  held  under  a  deed  of 
entail,  here  insert  the  conditions,  dsc,  atfyU  lengtli,  or  refer  to  them  in 
or  as  nearly  as  may  he  in  the  form  of  schedule  {(J),  or,  if  desired,  refer 
to  them  cts  follows,  but  always  with  and  under  the  conditions,  provi- 
sions, and  prohibitory,  irritant,  and  resolutive  clauses  \or  clause 
authorising  r^istration  in  the  register  of  tailzies,  a^  the  case  may  he], 
contained  in  a  deed  of  entail  granted  by  G.  H.  \here  name  and  design 
the  grantor]  dated  the  day  of  ,  in  favour  of  I.  EL  [here 
set  forth  the  destincUion,  or  such  part  thereof  as  may  he  deemed  neces- 
sary, or  say,  and  the  heirs  therein  specified],  and  which  conditions, 
provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  [or  clause 
authorising  registration  in  the  register  of  tailzies,  as  the  ecus  may  he], 
are  herein  referred  to,  as  at  length  set  forth  in  the  said  deed  of 
entail,  which  is  recorded  in  the  register  of  tailzies  on  the  day  of 
[or  as  at  length  set  forth  in  the  above-mentioned  recorded 
disposition,  or  other  deed  or  conveyance  in  favovr  of  the  deceased,  or 
as  at  length  set  forth  in  am,y  other  recorded  deed  or  conveyance.  And 
in  every  case  where  there  are  any  real  hvrdens,  conditions,  provisions, 
or  limitations,  proper  to  he  inserted  or  referred  to,  insert  them  here,  or 
refer  to  them  in  or  as  nearly  as  may  he  in  the  form  of  schedule  (2>). 

That  the  petitioner  is  the  eldest  son  [or  state(a)  what  other  relation- 
ship or  character  the  petitioner  hears],  and  nearest  lawful  heir  in  special 
of  the  said  C.  D.  in  the  lands  and  others  foresaid.  [If  the  service  is 
as  heir  of  provision,  say,  that  the  petitioner  is  the  eldest  son  [or  state 
what  other  relationship  or  character  the  petitioner  hears]  and  nearest 
lawful  heir  of  provision  in  special  of  the  said  C.  D.  in  the  lands  and 
others  foresaid,  under  and  by  virtue  of  a  deed  [or  other  conveyance] 
executed  by  E.  F.,  dated  [here  descrihe  tJie  deed  or  eonveycmce  hy  date, 
or  otherwise  descrihe  it  so  as  clearly  to  identify  it].  And  if  the  service 
is  as  heir  of  entail,  say,  that  the  petitioner  is  the  eldest  son  {or  state 
what  other  relationship  or  character  the  petitioner  hears),  and  nearest 
and  lawful  heir  of  tailzie  and  provision  in  special  of  the  said  C.  D.  in 
the  lands  and  others  foresaid,  under  and  by  virtue  of  the  said  deed 
of  entail. 

[If  it  is  wished  to  embrace  a  service  in  general  in  the  same  character 
as  that  in  which  special  service  is  sought,  say.  That  the  petitioner  is 
likewise  heir  in  general,  or  of  provision  in  general,  or  of  tailzie  and 

(a)  See  note  (n),  p.  261  as  to  character  of  heir. 
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provision  in  general,  or  otherwise,  as  the  caee  may  be,  of  the  said 

CD.] 

May  it  therefore  please  jour  Lordship  to  serve  the  petitioner 
nearest  and  lawful  heir  [or  heir  of  provision^  or  heir  of 
taiMe  and  provision,  or  otherwise  as  the  case  may  he)  in 
special  of  the  said  deceased  0.  D.  in  the  lands  and  others 
above  described  \afnd  where  a  general  service  is  wished,  add, 
and  likewise  nearest  and  lawfal  heir  {or  heir  of  provision, 
or  heir  of  tailzie  and  provision)  in  general  of  the  said  C.  D., 
or  whatever  else  is  the  character  of  heir  sought  to  be  estab- 
lished, here  set  it  forth  as  above].  And  where  the  service  is 
as  heir  of  tailzie  and  provision,  say  here,  but  always  with 
and  under  the  conditions,  provisions,  prohibitory,  irritant, 
and  resolutive  clauses  \or  clause  authorising  registration  in 
the  register  of  tailzies]  above  referred  to  \or  above  written] ; 
and  where  there  are  real  burdens,  ike,  say,  but  always  with 
and  under  the  real  burdens,  Ac,  above  referred  to  \or 
above  written].  And  where  there  are  several  parcels  of  land 
or  separate  estates,  here  add,  if  desired,  and  to  grant  warrant 
to  the  Director  of  Chancery  to  issue  separate  extract  decrees 
applicable  to  one  or  more  of  such  parcels  of  land  or  separate 
estates. 

According  to  justice,  <bc. 
[Signed  by  the  petitioner  or  his  mandatory^] 

The  rest  of  the  procedure  in  this  case  is  the  same  as  in  the  case 
of  a  general  service,  excepting  that  the  evidence  to  be  submitted 
to  the  Sheriff  regards  only  the  ancestor's  death  and  infeftment,  and 
the  clidmant's  own  propinquity. 

The  extract  decree  of  service  operates  as  a  retour,  and  has  also 
the  same  operation  and  effect  as  a  disposition  from  the  ancestor  to 
the  heir  and  his  assignees.(&) 

A  special  service  does  not  infer  a  general  representation,  either 
active  or  passive  of  the  deceased,  but  only  a  representation  to  the 
extent  or  value  of  the  lands  embraced  in  it.(c) 

274.  Investment  by  Clare  Constat.— Precepts  orjwrits  frojn 
chancery,  or  of  dare  constat,  and  writs  ol  acknowledgmfint  are 
excepted  from  the  general  abolition  of  charters  and  writs  by  pro- 
gress, contained  in  the  Conveyancing  Act,  1874?.(d)    A  precept  of 

(6)  31  &  32  Vict.  c.  101,  §§  37, 46.   I       {d)  37  &  38  Vict.  c.  94,  §  4  (1). 
(c)  Ibid.  §  47.       •  I 
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dare  constat  is  a  writ  granted  by  a  subject  superior  to  the  heir  of 
the  last-entered  proprietor,  under  which,  when  registered  in  the 
appropriate  register  of  sasines,  the  heir  obtains  a  feudal  investiture, 
without  either  a  general  or  special^jendfie. .  The  deed  proceeds  on 
the  narrative  of  the  death  of  the  proprietor,  and  of  the  superior's 
belief  that  the  person  in  whose  favour  it  is  granted  is  the  lawful 
heir  to  the  property.  To  make  the  deed  eflfectual,  the  superior 
granting  it  must  be  infeft  in  his  superiority. 

A  precept  from  chancery  is  a  writ  granted  by  the  Crown  to  the 
heir  of  the  last-entered  vassal  in  Grown  holdings,  and  is  similar  in 
its  nature  to  a  precept  of  clare  constat. 

In  all  cases  where  precepts  of  clare  constat  were  according  to 
the  former  law  and  practice  competent,  writs  of  clare  constat; 
may  now  be  granted.(e) 

An  heir  in  burgage  subjects  may  now  make  up  a  title  by  writ 
of  clare  constat^/)  . 

The  following  sCre  the  forms  of  such  precepts  and  writs  as  given 
in  the  Appendix  to  the  said  Conveyancing  Act,  1868 : — 

1.  Crown  Writ  of  Clare  Constat 

Victoria,  <fec.  .  Whereas  by  decree  of  general  service  \ot  of  special 
service,  aa  the  case  may  he\  of  A.  B.  \here  insert  the  name  and  desig- 
nation of  the  Aeir],  dated  \Jiere  insert  the  date  of  the  decree]^  and 
recorded  in  chancery  [here  insert  the  date  of  registration],  and  other 
authentic  instruments  and  documents,  it  clearly  appears  that  C.  D. 
[here  insert  the  name  and  designation  of  the  ancestor]  died  last  vest 
and  seised  as  of  fee  in  [here  describe  the  lands,  or  refer  to  them  as  in 
scIiediUe  (E)  or  schedvXe  (G),  as  the  case  may  be] ;  and  that  in  virtue 
of  [here  describe  the  Croum  charter  or  Crown  precept  and  sasine,  or 
recorded  Croum  charter  or  Croum  precept,  or  other  Crown  writ  or 
writs  forming  the  last  investiture,  by  dates,  and  dates  of  registration 
in  the  register  of  sasines  and  register  of  Croum  torits,  and  w^ien  the 
lands  are  lield  under  a  deed  of  entail,  here  insert  the  destination,  con- 
ditions, dsc,  at  full  length,  or  refer  to  them  in,  07*  cw  nearly  as  may  be 
in,  the  form  of  schedule  (G),  or  if  desired,  refer  to  them  as  follows, 
but  always  with  and  under  the  conditions,  provisions,  and  prohibi- 
tory, irritant,  and  resolutive  clauses  (or  clause  authorising  registra- 
tion in  the  register  of  tailzies,  as  ilie  case  may  be)  contained  in  a  deed 
of  entail  granted  by  G.  H.  {here  name  and  design  the  grantor)  dated 
the  day  of  in  favour  of  I.  K  {here  set  forth  the  desti- 

(e)  31  &  32  Vict  c.  101,  §  101.        |       (/)  Ibid,  §  102. 
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nation  or  such  part  thereof  as  may  he  deemed  necessary,  or  say,  and 
the  heirs  therein  specified],  and  which  conditions,  provisions,  and 
prohibitory,  irritant,  and  resolutive  clauses  [or  clause  authorising 
registration  in  the  register  of  tailzies,  as  the  case  may  he\  are  herein 
referred  to  as  at  length  set  forth  in  the  said  deed  of  entail  which  is 
recorded  in  the  register  of  tailzies  on  the  day  of  \or 

as  at  length  set  forth  in  the  above-mentioned  recorded  charter,  <kc., 
forming  the  last  investiture,  or  as  at  length  set  forth  in  any  other 
recorded  deed  or  conveyance.  And  in  every  case  'Cohere  there  are  real 
burdens,  conditions,  provisions,  or  limitations  proper  to  be  inserted  or 
referred  to,  insert  them  here  or  refer  to  them  in,  or  cu  nearly  as  may 
be  in,  the  form  of  schedule  (i))] ;  and  that  the  said  A-  B.  is  eldest  son 
and  nearest  and  lawful  heir  of  the  said  C.  I).(^)  [or  wliatever  relation- 
ship and  character  of  heir  the  party  holds,  here  state  it\  Therefore 
we  hereby  declare  the  said  A.  B.  to  be  the  heir  entitled  to  succeed 
to  the  said  C.  D.  in  the  said  lands  to  be  holden  of  us  and  our  royal 
successors  in  manner  and  for  payment  of  the  duties  specified  in  the 
[here  specify,  or  refer  to,  if  previously  specified,  a  *Crown  charter  or 
other  Crown  ^irrit  containing  the  tenendas  and  reddendo.  Jf  tJie 
reddendo  is  different  from  that  in  tlie  Crovm  charter  or  other  Crown 
torit  specified  or  referred  to,  or  if  the  vassal  should  desire,  specifiy  th^ 
reddendo  here].     Given  at  Edinburgh,  the  day  of  in 

the  year 

[Signed  by  the  ^Director  of  Chancery  or  his  depute  or  substituted] 

2.  Precept  from  Chancery, 

Victoria,  &c.  Whereas  by  decree  of  general  service  [or  of  special 
service,  as  the  case  may  be],  of  A.  B.  [here  insert  the  name  and  desig- 
nation of  the  heir],  dated  [here  insert  the  date  of  the  decree],  and 
recorded  in  chancery  [here  insert  the  date  of  registration],  and  other 
authentic  instruments  and  documents,  it  clearly  appears  that  C.  D. 
[here  insert  the  name  and  designation  of  the  ancestor]  died  last  vest 
and  seised  as  of  fee  in,  &c.  [as  in  No  1  of  this  schedule  doum  to  and 
including  the  statement  of  the  relationship  and  character  of  heir  which 
the  party  holds,  then  say],  and  that  the  said  lands  and  others  are 
holden  of  us  and  our  royal  successors  [here  state  the  tenure,  blench, 
feu,  or  other],  for  payment  [here  state  the  reddendo  from  the  last 
charter  or  other  writ,  as  the  case  may  be].  Therefore  we  hereby 
deeire  any  notary-public  to  whom  these  presents  may  be  presented 
to  give  to  the  said  A.  B.  as  heir  foresaid  sasine  of  the  lands  and 
others  before  described ;  [if  there  are  conditions  of  entail,  <ke,,  or  real 

(^)  See  note  (n),  p.  261. 
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burdens^  here  add]  but  always  with  and  under  the  conditLons,  provi- 
eiouBy  and  prohibitory,  irritant,  and  resolutive  clauses  [or  clause 
authorising  registration  in  the  register  of  tailzies,  as  the  ease  may  he]t 
[or  with  and  under  the  burdens^  conditions,  provisions,  and  limita- 
tions, as  the  case  may  be],  above  specified  or  referred  tOy  as  the  case 
may  be.     Given  at  Edinburgh,  the  day  of  in  the 

year. 

[Signed  by  the  Director  of  Chancery,  or  his  depute  or  suhstitiUe.] 

Note. — When  the  writ  or  precept  is  to  be  granted  by  or  on  behalf 
of  the  Prince  and  Steward  of  Scotland,  they  will  be  in  similar 
form,  but  will  run  in  name  of  the  Prince  and  Steward  of  Scot- 
land, without  adding  His  Highness'  other  titles;  and  the 
lands,  instead  of  being  described  as  holding  of  Her  Majesty 
and  her  royal  successors,  will  be  described  as  holding  of  the 
Prince  and  Steward  of  Scotland. 

3.    Writ  of  Clare  Constat  by  a  Subject  Superior, 

I,  A.  B.  [insert  name  and  designation  of  superior]  :  Whereas  by 
decree  of  general  service  [or  of  special  service,  as  the  case  may  be],  of 
C.  D.  [here  insert  the  name  and  designation  of  the  heir],  dated  [here 
insert  the  date  of  the  decree],  and  recorded  in  chancery  [here  insert  tJie 
date  of  registration],  and  other  authentic  instruments  and  documents 
[or  by  authentic  instruments  and  documents],  it  clearly  appears  that 
E.  F.  [here  insert  the  name  and  designation  of  the  ancestor]  died  last 
vest  and  seised  as  of  fee  in  [here  describe  the  lands  or  refer  to  them  as 
in  schedule  {E)  or  schedule  (G),  as  the  case  may  be],  and  that  in  virtue 
of  [here  describe  the  charter  or  precept  and  sasine,  or  recorded  charter 
or  precept,  or  other  uyrit  or  other  deed  or  conveyance  forming  the  last 
investiture,  by  dates,  and  dates  of  registration  in  the  register  of 
sasines,  and  where  the  lands  are  held  under  a  deed  of  entail  here 
insert  the  destination^  conditions,  Ac,  at  full  length,  or  refer  to  them 
in  or  as  nearly  as  may  be  in  the  form  of  schedule  (C),  or,  if  desired, 
refer  to  them  as  follows,  but  always  with  and  under  the  conditious, 
provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  {or  clause 
authorising  registration  in  the  register  of  tailzies,  as  the  case  may  be), 
contained  in  a  deed  of  entail  granted  by  G.  H.  (here  name  and  design 
the  grantor),  dated  the  day  of  ,  in  favour  of  I.  K.  (here 

set  forth  the  destination  or  such  part  thereof  as  may  be  deemed  neces- 
sary, or  say,  and  the  heirs  therein  specified),  and  which  conditions, 
provisions,  and  prohibitory,  irritant,  and  resolutive  clauses  (or  clause 
authorisiug  registration  in  the  register  of  tailzies,  as  the  case  may  be) 
are  herein  referred  to  as  at  length  set  forth  in  the  said  deed  of  entail. 
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which  is  recorded  in  the  register  of  tailzies  on  the  day  of 

(or  oi  (U  length  set  forth  in  the  above-mentioned  recorded  charter^  <ke,j 
/orming  the  last  investiture,  or  as  at  length  set  forth  in  amy  other 
recorded  deed  or  conveyance.  And  in  every  case  where  there  are  any 
real  burdens,  conditions,  provisions,  or  limitations  proper  to  be  inserted 
or  referred  to,  insert  them  here,  or  refer  to  them  in  or  as  nearly  as  may 
be  in  tlkeform  of  schedule  (Z>)]  j  and  that  the  said  C.  D.  [or  if  the  heir 
has  not  been  previously  Tumied,  here  say\  and  that  C.  D.  \here  insert 
his  name  and  designation]  is  eldest  son  and  nearest  lawful  heir(A) 
of  the  said  £.  F.  [or  whate'ver  relationship  and  character  of  heir  the 
party  holds,  here  state  it\  Therefore  I  hereby  declare  the  said  C.  D. 
to  be  the  heir  entitled  to  succeed  to  the  said  £.  F.  in  the  said  lands, 
to  be  holden  of  me  and  my  successors  in  manner  aud  for  payment  of 
the  duties  specified  in  the  [here  specify  or  refer  to  if  previously  speci- 
fied a  charter  or  other  writ  containing  the  tenendas  and  reddendo.  If 
the  reddendo  is  different  from  that  in  the  charter  or  other  unit  specie 
fled  or  referred  to,  or  if  the  vassal  should  desire,  specify  the  reddendo 
here"]'     In  witness  whereof  [insert  a  testing  clause  in  usual  form\. 

4.  Precept  of  Clare  Constat  by  a  Subject  Superior, 

I,  A,  B.  [here  insert  name  and  designation  of  superior"]  :  Whereas, 
&c.  [as  in  No,  1  of  this  schedule],  it  clearly  appears  that  E.  F.  [here 
insert  the  name  and  designation  of  the  ancestor]  died  last  test  and 
seised  as  of  fee  in,  &c  [as  in  No,  1  of  this  schedule,  down  to  and 
including  the  statement  of  the  relationship  and  character  of  heir  which 
the  party  holds] ;  and  that  the  said  lands  and  others  are  holden  of  me 
and  my  successors,  as  superiors  thereof,  in  free  blench  farm  [or  feu 
farm,  as  the  case  may  be],  for  eyer,  for  payment  of  [here  specify  the 
reddendo].  Therefore  I  desire  any  notary-public  to  whom  these  pre- 
sents may  be  presented  to  give  to  the  said  C.  D.,  as  heir  aforesaid, 
sasine  of  the  lands  and  others  above  described.  [If  there  are  condi- 
tions of  entail,  tkc,  or  other  burdens  or  qualifications,  here  add,  but 
always  with  and  under  the  conditions,  provisions,  and  prohibitory, 
irritant,  and  resolutive  clauses  {or  clause  authorising  registration  in 
the  register  of  tailzies),  {or  with  and  under  the  real  burdens,  condi- 
tions, provisions,  and  limitations,  as  the  ease  may  be),  above  specified 
or  referred  to,  as  the  ccue  may  be].  In  witness  whereof  [insert  a  test- 
ing clause  in  u^sualform], 

5,   Writ  of  Clare  Constat  in  Burgage  Subjects, 

We,  the  provost  and  bailies  of  the  burgh  of  [insert  name],  being 
the  magistrates  of  said  burgh,  acting  under  and  in  terms  of  "The 

(h)  See  note  (n),  p.  261. 
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Titles  to  Land  Gonsolidatiozi  (Scotland)  Act,  1868":  Whereas  it 
clearly  appears  that  C.  D.  [insert  name  and  desigruUion  of  the  ancestor] 
died  last  vest  and  seised  as  of  fee  in,  &c,  [as  in  No,  1  of  this  schediUe, 
down  to  and  including  the  statement  of  the  relationship  and  character 
of  heir  which  the  party  holds]  :  Therefore  we  hereby  declare  the  said 
A.  B.  to  have  right  to  the  said  lands  as  heir  foresaid.  In  witness 
whereof  [to  be  signed  by  the  provost  or  acting  chief  magistrate  for  the 
time,  and  t/ie  townrclerk  (or  by  one  of  tlie  town-clerks  where  there  are 
more  than  one)y  and  tested  in  usual  form.] 

It  is  no  objection  now  to  any  precept  or  writ  from  Chancery, 
or  of  clare  constaty  that  the  character  in  which  an  heir  is  entitled 
to  succeed  is  erroneously  stated  therein,  provided  such  heir  was  in 
truth  entitled  to  succeed  to  the  lands  specified  therein.(t) 

A  precept  or  writ  of  dare  constat  may  be  challenged  at  any 
time  within  twenty  years,  (j) 

276.  Subjects  which  formerly  vested  at  common  law.— 

Previous  to  the  passing  of  the  Conveyancing  Act,  1874,  the  follow- 
ing subjects  vested  in  the  person  of  an  apparent  heir  by  survivance 
without  service  :  The  udal  lands  of  Orkney  and  Shetland(A;),  allodial 
lands(i),  unregistered  leasesCm),  titles  of  honour  and  hereditary 
oflBces(n),"~moveables  made  heritable  by  destination(o),  rights  to 
rents  and  proceeds  of  heritage(p),  and  all  rights  having  a  tract  of 
future  time,  as  usufructuary  interests  in  personal  property,  pen- 
sions, &c,{q),  also  jvs  crediti  under  marriage-contracts(r) ;  but 
where  the  beneficiary  entitled  to  heritage  under  marriage-contracts 
or  trust  settlement  died  intestate  after  the  period  of  vesting  and 
before  obtaining  a  conveyance  from  the  trustees,  a  general  service 
was  necessary  to  vest  the  right  in  his  heir-at-law,  although  the 
feudal  title  was  vested  in  the  trustees.  («) 


(t)  37  &  38  Vict.  0.  94,  §  11. 

(j)  37  &  38  Vict  c.  94,  §  34. 

{k)  M'Loren,  §  181  ;  BelPs  Prin. 
§  1825. 

(0  Bell's  Lect.  p.  999. 

(m)  Murdoch,  27th  Jan.  1863,  2 
Ma<;ph.  330. 


(n)  Ersk.  3,  8,  77. 
(o)  Veitck,  26th  May,  1808,  F.  C. 
(p)  Beirs  Prin.  §  1682. 
(q)  Beirs  Prm.  §  1681. 
(r)  Ogilvicj  16th  Dec.  1817,  F.  C. 
(a)  Bttchanan,  15th  May,  1862,  22 
D.  979  ;  McLaren,  §  183. 
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KEAL  ESTATE  IN  ENGLAND. 

276.  Gtoverniiig  Statutefl.— The  statutes  goveming  the  present 
law  of  inheritance  in  England  are  3  &  4  Will.  IV.  c.  106,  and 
22  &  23  Vict.  c.  35 — the  former  passed  in  the  year  1833,  and 
the  latter  in  1859. 

For  the  rules  of  descent  prior  to  1833  the  reader  is  referred  to 
the  "Commentaries  of  Blackstone,"(a)  and  to  Watkin's  '* Essay  on 
the  Law  of  Descent." 

The  following  is  a  summary  of  the  present  rales  of  descent(6): — 

277.  First  Eule.— That  inheritances  shall,  in  the  first  place, 
lineally  descend  to  the  issue  of  the  last  purchaser  in  infinitum. 

The  term  "  purchaser "  implies  every  person  who  takes  other- 
wise than  by  descent ;  and  descent  is  in  every  case  traced  from 
the  iBisX  pwrckaser  or  the  last  person  entitled  who  did  not  inherit 

Where  there  is  a  total  feilure  of  heirs  of  the  purchaser,  or  where 
any  land  is  descendible  as  if  an  ancestor  had  been  the  purchaser 
thereof,  and  there  is  a  total  fiEulure  of  the  heirs  of  such  ancestor, 
the  descent  is  traced  from  the  person  last  entitled  to  the  land  as  if 
he  had  been  the  purchaser.(c)  Thus,  the  purchaser  may  die  intestate, 
leaving  an  only  child  and  no  other  relation  :  on  the  child's  death 
also  intestate  there  would  be  a  total  failure  of  the  heirs  of  the  pur- 
chaser; but  if  the  child  should  have  relations  on  the  side  of  his 
mother,  or  if  his  mother  should  be  living,  they  would  succeed  in 
the  order  mentioned  in  the  Sixth  Bule. 

278.  Second  Rule. —That  the  male  issue  shall  be  admitted 
before  the  female. 

279.  Third  Rule.— That  where  two  or  more  of  the  male  issue 
are  in  equal  degree  of  consanguinity  to  the  purchaser,  the  eldest 
only  shall  inherit,  but  the  females  shall  inherit  all  together.    Thus, 

(a)  2,  14.  I  Real  Property,  7th  Ed.  pp.  92-107. 

(6)  Abridged    from    Williams  on  I       (c)  Paterson's  Comp.  §  755. 
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if  a  man  has  two  sons,  A.  and  B.,  and  two  daughters,  C.  and  D.,  A. 
excludes  B.  according  to  the  Third  Rule,  and  he  excludes  C.  and  D. 
according  to  the  Second  Rule,  even  if  C.  and  D.  should  be  his 
seniors  in  years.  If,  however,  A.  should  be  dead  without  issue,  B. 
would  exclude  C.  and  D.  by  the  Second  Rule ;  but  if  B.  also  should 
be  dead  without  issue,  C.  and  D.  would  succeed  in  equal  shares 
by  the  Third  Rule. 

Females  or  their  heirs  taking  equal  shares  as  co-heirs  in  the 
inheritance  are  called  in  law  coparceners  or  parceners,  a  term 
derived  from  the  circumstance  that  the  law  will  constrain  them 
to  make  partition.  The  eldest  daughter  or  parcener,  unlike  the 
eldest  heir  female  in  the  law  of  Scotland,(c{)  is  not  exclusively 
entitled  to  the  whole  of  the  mansion-house  on  the  country  estate, 
nor  to  the  custody  of  the  title-deeds,  nor  to  a  peerage  dignity 
or  title  of  honour,  the  latter  'being  in  abeyance  until  the  Crown 
prefer  one  of  the  sisters.(e) 

Coparceners  do  not  by  partition  become  purchasers,  but  continue 
to  be  entitled  by  descent 

280.  Fourth  Rule.— That  all  the  lineal  descendants  in  infinitum 
of  any  person  deceased  shall  represent  their  ancestor ;  that  is,  shall 
stand  in  the  same  place  as  the  person  himself  would  have  done  had 
he  been  living.  Thus,  in  the  case  above  mentioned,  if  A.  the  eldest 
son  was  dead  leaving  a  son,  that  son  would  exclude  his  uncle  B. 
and  his  aunts  C.  and  D. ;  or  if  A.  left  a  son  and  daughter,  such 
daughter,  affcer  the  death  of  her  brother  without  issue,  would 
exclude  B.,  C,  and  D. 

281.  Fifth  Bnle. — ^That  on  failure  of  lineal  descendants  or 
issue  of  the  purchaser,  the  inheritance  shall  descend  to  bis  nearest 
lineal  ancestor. 

282.  Sixth  Bnle.— That  the  father  and  all  the  male  paternal 
ancestors  of  the  purchaser,  and  their  descendants,  shall  be  admitted 
before  any  of  the  female  paternal  ancestors  or  their  heirs ;  all  the 
female  paternal  ancestors  and  their  heirs,  before  the  mother  or  any 
of  the  maternal  ancestors,  or  her  or  their  descendants ;  and  the 
mother  and  all  the  male  maternal  ancestors,  and  her  and  their 
descendants,  before  any  of  the  female  maternal  ancestors  or  their 
heirs.  Thus,  the  father  takes  first  where  the  issue  of  the  purchaser 
has  failed.    If  the  father  be  dead,  his  sons,  other  than  the  purchaser, 

(d)  §  247  tupra.  |      (e)  Puterson's  Comp.  §  777. 
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and  being  the  brothers  of  the  purchaser,  take  in  the  place  of  the 
father  according  to  the  Fourth  Bule,  unless  they  are  of  the  half 
blood  to  the  purchaser,  which  case  is  provided  for  by  the  next  rule. 

283.  Seventh  Rule.— That  a  kinsman  of  the  half  blood  shall 
be  capable  of  being  heir;  and  that  such  kinsman  shall  inherit  next 
after  a  kinsman  in  the  same  degree  of  the  whole  blood,  and  after 
the  issue  of  such  kinsman,  when  the  common  ancestor  is  a  male ; 
and  next  after  the  common  ancestor,  when  such  ancestor  is  a 
female. 

284.  Eighth  Rule. — ^That  in  the  admission  of  female  paternal 
ancestors,  the  mother  of  the  more  remote  male  paternal  ancestor, 
and  her  heirs,  shall  be  preferred  to  the  mother  of  a  less  remote  male 
paternal  ancestor,  and  her  heirs ;  and  in  the  admission  of  female 
maternal  ancestors,  the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother  of  a  less 
remote  male  maternal  ancestor,  and  her  heirs. 

The  first  four  of  the  preceding  Rules  apply  as  well  to  the  descent 
of  an  estate  tail,(/)  if  not  duly  barred,  as  to  that  of  an  estate  in  fee- 
simple.  The  remaining  Rules  apply  exclusively  to  the  descent  of 
an  estate  in  fee-simple. 

286.  Vesting  of  Real  Estate.— When  a  possessor  of  real  estate 
dies  intestate,  the  estate  vests  in  the  heir-at-law  without  any 
process  or  form  of  law,  subject  to  the  debts  of  the  ancestor;  but 
the  heir  is  not  liable  for  these  debts  beyond  the  value  of  the  estate 
to  which  he  succeeds. 

if)  See  §  209  for  definitions  of  estates  in  English  law. 
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TAXES   ON    SUCCESSION. 

286,  Generally. — For  purposes  of  revenue  certain  duties  have 
been  imposed  by  the  Legislature  on  the  property  of  every  deceased 
person  in  passing  to  his  next-of-kin  or  successors. 

These  duties  consist  of — (1.)  The  duty  on  inventories  of  personal 
property ;  (2.)  The  duty  on  legacies  a"1  rfflidllPfl  of  p^^^nul 
property ;  and  (3.)  The  duty  on  heritable  or  real  property. 

Tne  duty  on  inventories  Laving  been  already  noticed,(a)  we 
shall  here  note  very  briefly  the  leading  principles  governing  the 
imposition  and  collection  of  the  other  two  duties. 

In  successions  to  personal  property,  the  duty  is  payable  at  the 
legacy-duty  office  of  the  county  or  district  within  which  the 
deceased  died  domiciled,  irrespective  of  the  situation  of  the  pro- 
perty ;  and  in  successions  to  heritable  property,  at  the  office  within 
whose  bounds  the  estate  is  situated,  irrespective  of  the  domicile  of 
the  deceased  proprietor ;  or  in  both  cases,  as  regards  Scotch  sucoes- 
sions,  at  the  Inland  Revenue  Office  in  Edinburgh. 

The  manner  of  imposing  the  duty  on  personal  estate  is  different 
from  the  manner  of  imposing  it  on  heritable  estate. 

Upon  personal  estate  there  is  imposed,  as  a  general  rule,(6)  in_ 
addition  to  the  inventory  duty  already  mgptinnq^^^  a  legacy  duty, 
regulated  in  amount  by  a  scale  adjusted  to  the  compound  ratio  of 
the  distance  of  the  relationship  between  the  deceased  and  his 
successors  and  the  totality  of  the  succession. 

Upon  heritable  estate  no  inventory  duty  is  imposed;  but  a 
succession  duty  is  imposed  in  this  way :  The  interest  of  the  suc- 
cessor is  considered  as  in  the  nature  of  an  annuity  for  his  or  her 
own  life,  and  the  rule  is  to  capitalise  that  annuity  according  to  the 
tables  annexed  to  the  Succession  Duty  Act  of  18o3,(c)  and  to  pay 
duty  on  such  capitalised  value  at  the  same  rates  as  are  imposed 
on  personal  estate. 

Legacy  duty  is  thus  distinct  in  character  from  succession  duty. 
Each  attaches  to  different  property;  consequently  no  person  is 
liable  to  be  charged  with  both  duties  in  respect  of  the  same  property. 

Qenerally,  legacy  duty  is  payable  upon  legacies  and  clear  residues 


(a)  §  156.  I  following  section. 

(6)  See  exceptions  stated  in  the  I      (c)  16  &  17  Vict  c.  61;  printed  if^vk 
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of  personcd  estate  accruing  either  by  wiU,  or  upon  intestacy,  and 
upon  moneys  arising  from  the  sale  of  heritable  property. 

Succession  duty,  ag&iD>  is  charged  in  the  case  of  persons  dying 
after  19th  May,  1853,  in  the  manner  of  legacy  duty  upon  all 
heritable  property  devolving  by  wiU,  and  upon  heritable  or  personal 
property  devolving  by  reason  of  death  wnder  any  deed,  other  than 
by  will  or  intestacy.(d) 

In  other  words,  succession  duty  is  imposed  upon  all  property, 
heritable  and  personal,  passing  by  death,  which  is  not  liable  to  the 
duty  imposed  by  the  Legacy  Duty  Acts. 

Annuities  are  taxed  somewhat  after  the  manner  of  the  taxation 
of  heritable  property ;  in  the  case  of  those  commencing  to  be  pay- 
able on  the  death  of  persons  dying  after  19th  May,  1853,  the  rule 
is  to  value  the  annuity  for  duty  according  to  the  tables  annexed  to 
the  Succession  Duty  Act. 

These  general  principles  will  be  better  understood  if  we  briefly 
advert  to  the  provisions,  firstly,  of  the  Legacy  Duty  Acts,  and 
secondly,  of  the  Succession  Duty  Act ;  and  as  the  rates,  conditions, 
and  exceptions  of  the  several  Acts  are  the  same  in  regard  to  both 
testate  and  intestate  successions,  it  mil  be  convenient  and  perhaps 
useful  to  treat  the  subject  in  its  entirety. 

L  The  Legacy  and  Residue  Duties. 

287.  The  Legacy  Duty  Acts.— Originally  the  duties  on  personal 
property  devolving  under  a  will  or  an  intestacy  were  imposed  in 
the  year  1780,  by  the  Act  20  Geo.  IIL  c.  28. 

The  duties  so  imposed  were  accumulated  and  increased  in  the 
year  1783  by  the  Act  23  Geo.  IIL  c.  58,  and  again  in  the  year  1789 
by  the  Act  29  Geo.  IIL  c.  61. 

The  principle  of  taxation  under  these  Acts  was  a  stamp  duty  on 
receipts  for  legacies  according  to  the  value  of  the  legacies. 

As  this  principle  admitted  of  the  payment  being  evaded,  the 
duties  were  transferred  in  the  year  1796  from  the  receipts  to  the 
property  itself  by  the  Act  36  Geo.  III.  c.  52. 

This  last  Act  first  introduced  rates  of  duties  varying  according 
to  the  degree  of  relationship  between  the  deceased  and  his  legatee 
or  next-of-kin,  but  continued  in  force  the  powers  of  the  former 
Acts  relating  to  stamps.(6) 

(d)  16  &  17  Vict  c.  51.  |       (e)  36  Geo.  III.  c.  52,  §  42.     . 
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The  new  duties  were  imposed  on  every  legBucy  of  the  value  of 
£20,  and  dear  residue  of  £100,  out  of  the  personal  estate  of  persons 
dying  after  the  passing  of  the  Act  The  words  of  the  Act  are : 
"  Upon  every  legacy,  specific  or  pecuniary,  or  of  any  other  description 
of  Uie  amount  or  value  of  £20  or  more,  given  by  any  will  or  testa- 
mentary instrument  of  any  person  who  shall  die  after  the  passing 
of  this  Act  out  of  the  personal  estate  of  the  person  so  dying,  and 
also  upon  the  clear  residue,  and  upon  every  part  of  the  clear 
residue  of  the  personal  estate  of  every  person  who  shall  so  die, 
whether  testate  or  intestate,  and  leave  personal  estate  of  the  clear 
value  of  £100  or  upwards  which  shall  remain  after  deducting  debts, 
funeral  expenses,  and  other  charges,  and  specific  and  pecuniary 
l^acies  (if  any)  whether  the  title  to  such  residue,  or  to  any  part 
thereof,  shall  accrue  by  virtue  of  any  testamentary  disposition  or 
upon  intestacy."(/) 

This  Act  was  not  therefore  retrospective  in  its  operation,  but 
the  liability  to  duty  under  the  former  Acts  remained  as  to  estates 
passing  previous  to  27th  April,  1796. 

The  rates  of  duty  imposed  by  this  last  Act  were  as  follows : — 
Where  the  legacy  or  residue  should  pass — 
To  a  brother  or  sister  of  the  deceased,  or  any  of 

their  descendants, 2  per  cent 

To  a  brother  or  sister  of  a  father  or  mother,  or 

any  of  their  descendants,  .      3       „ 

To  a  brother  or  sister  of  a  grandfather  or  grand- 
mother, or  any  of  their  descendants,     .        .      4      „ 
To  persons  in  any  other  degree  of  collateral 
consanguinity,  or  strangers  in  blood,    .        .      6      „ 
These  duties  were  increased  by  the  Act  44  Geo.  III.  c.  98  (^ 
2^,  4, 5,  and  8  per  cent  respectively,  as  to  all  legacies  and  residues 
of  the  aforesaid  amounts  which  should  be  paid  or  otherwise  satis- 
fied after  10th  October,  1806. 

By  the  45  Geo.  III.  c  28,  which  was  passed  in  the  year  1803, 
a  duty  at  the  rate  of  1  per  cent  was  imposed  on  legacies  and 
residues  passing  to  lineal  descendants,  and  an  additional  duty  of 
2  per  cent  upon  legacies  and  residues  previously  liable  to  the  rate 
of  8  per  cent  It  also  extended  (he  liability  to  duty  to  legacies 
respectively  amounting  to  £20  or  upwards,  charged  upon  or 
made  payable  oat  of  any  real  estate,  or  out  of  any  monies  to  arise 

(f)  §2  of  Act. 
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from  the  sale  or  mortgage  of  real  estate,  and  the  residue  of  monies 
arising  from  the  sale  or  mortgage  of  real  estate  directed  by  the  will, 
or  other  testamentary  instrument  of  any  person  dying  after  the  pass- 
ing of  the  Act  (5th  April,  1805),  to  be  sold  or  mortgaged,  provided 
the  real  estate  so  directed  to  be  sold  should  be  of  the  clear  value  of 
£100  in  the  whole  after  deducting  debts  and  other  charges.(jr) 

The  Act  48  Qeo.  III.  c.  149,  which  was  passed  in  the  year  1808, 
continues  the  rates  of  duties  on  legacies  imposed  by  the  44  Geo. 
III.  c.  98,  and  the  45  Geo.  III.  c.  28,  but  made  every  share  of 
residue  of  the  value  of  £20  or  upwards  liable  to  the  du^  without 
regard  to  the  aggregate  amount  of  the  estate. 

The  Act  55  Geo.  III.  c.  184,  which  was  passed  in  the  year  1816, 
regulates  in  part  the  existing  duties ;  it  preserves,  as  to  property 
derived  &om  persons  who  have  died  previous  to  5th  April,  1805, 
the  rates  of  duty  imposed  by  the  44  Geo.  III.  c.  98 ;  and  as  to 
property  derived  from  persons  dying  subsequent  to  that  date,  it 
increases  the  three  intermediate  rates  to  3,  5,  and  6  per  cent 
respectively,  leaving  the  lowest  and  highest  rates  as  they  pre- 
viously stood  at  1  and  10  per  cent. 

The  48  Geo.  III.  c.  149  and  55  Geo.  III.  c.  184  repealed  the 
existing  duties  merely,  leaving  in  force  the  machinery  for  regulat- 
ing the  mode  of  collecting  the  duties,  and  the  time  and  manner  of 
payment  provided  by  the  previous  Acts  of  36  Geo.  IIL  c.  52  and 
45  Geo.  III.  c.  28.(A) 

These  last  five  Acts  have  been  affected  by  subsequent  legislation 
to  the  extent  and  effect  shown  in  the  following  tabular  view : — 


Act  Affected. 

How  Affected. 

Affecting  Act. 

36  Geo.  ni.  c.  62 

(1796), 

44  Geo.  in.  c.  9S 
(1804), 

§§1,2,  3,  7,  86  repealed,        . 

§  40  repealed, 

§42  repealed, 

§  48  repealed  in  effect,   . 

§§  46,  46,  and  the  Schedule  of 
TableBforvaluing  Annuities, 
&a,  as  specified  on  page  488 
below,         .... 

The  whole  Act  repealed  ex> 
oept  80  far  aa  it  relates  to 
duties    on  'medicines    and 
licenses  for  vending  same,  . 

36  &'86  Vict.  0.63(1872). 

34  &  36  Vict  a  116  (1871). 

35  &  36  Vict  c  63  (1872). 
31&82Vioto.l24(1868).(a) 

84  &  86  Viet  a  116(1871). 

88  &  84  Vict  c.  99  (1870). 
86  h  86  T^ct.  c.  68  (1872). 

ig)  §  5  of  Act.  I      (^)  §  8  of  each  Act. 

(a)  §§  10, 11,  and  12  of  this  Act  repealed  by  33  &  34  Vict.  c.  99  (1870). 
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Act  Affected. 

How  Affected. 

Affecting  Act 

45  Geo.  III.  c.  28 
(1806), 

48Geo.  ni.c.  149 
(1808), 

55  Geo.  III.  c.  184 
(1816), 

The  whole  Act  repealed,  ex- 
cepting §5,  §  7,  "from  aU 
the  proTisioDs,"  to  the  end 
of  it,  and  §  12,  . 

§§  1  to  84,  both  inclusive,  and 

45,  48,  49,  repealed,   . 
§§  43,  46,  47  repealed,    . 

§  1,  also  §  2  except  as  far  as  it 
relates  to  legacy  and  residue 
duties,  and  §§  3  to  20  both 
inclusive  repealed, 

§23  repealed, 

§§  26,  26  repealed, 

§§  29,  80,  31  repealed,    . 

§§  32,  33,  34,  36,  36  repealed. 

The  words  "ordinary  or'*  in 
§  52  and  §  56  repealed, 

Part  1  of  Schedule  as  regards 
legacy,  &c.,  duties,  and  Part 
2  repealed,  .... 

36  &  86  Yict.  a  63  (1872). 

38  &  34  Vict,  c  99  (1870). 
36  &  36  Vict  c  97  (1872). 

33  &  34  Vict  c.  99  (1870). 
87  &  38  Vict  c.  35  (1874). 
36  &  37  Vict,  c  91  (1873). 
33  &  34  Vict  c  99  (1870). 
82  &  33  Vict.  c.  14  (1869). 

36  k  37  Vict  c  91  (1873). 
33  &  34  Vict  c  99  (1870). 

The  43  Vict  c.  14(t)  exempts  from  legacy-duty  the  personal 
estate  of  any  person  dying  after  24th  March,  1880,  which  does 
not  amount  to  the  sum  of  £100. 

The  44  Vict.  c.  12(j)  provides  that  the  1  per  cent,  legacy  and 
succession  duty  payable  by  children  and  others,  under  the  Legacy 
and  Succession  Duty  Acts,  shall  not,  in  cases  where  the  original 
inventory  was  recorded  subsequent  to  1st  June,  1881,  be  payable  out 
oTMypersonal^proper^^cmded  in  l^e  inventory^  "and  on  which 
the  stamp  duty  has  been  paid.  This  does  not  apply  to  legacies 
or  successions  out  of  heritable  property,  or  out  of  foreign  assets^ 
or  to  heritable  property ;  nor  does  it  apply  to  the  duties  payable 
by  the  other  relatives  of  the  deceased  or  strangers  in  blood.  The 
same  Act(k)  also  charges  pecuniary  legacies  and  shares  of  residue 
below  £20  in  value  where  the  deceased  died  on  or  after  Ist  June^ 
1881,  with  the  duty  imposed  by  the  Legacy  Duty  Acts,  subject  to 
the  relief  granted  by  the  above  Act  43  Vict.  c.  14,  as  to  personal 
estate  not  exceeding  in  value  £100,  as  modified  by  §  36  of  the 
44  Vict.  c.  12,  which  section  affords  relief  from  legacy  duty  in 


(*)  §  13  of  Act 
(i)  §  41  of  Act 


I  printed  infra, 
(k)  §  42  of  Act. 
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cases  where  the  gross  personal  estate  does  not  exceed  £300  in 
valne. 

288.  Application  of  Legacy  Acta— The  Acts  apply  only  to 
persons  who  are  British  subjects  with  reference  to  their  place  of 
domicile.  As  explained  in  a  previous  part  of  this  work,  the  dis- 
tribution of  personal  estate  is  governed  by  the  law  of  the  owner's 
domicile,  while  the  succession  to  heritable  estate  is  governed  by 
the  law  of  the  situation  of  the  estate.  It  follows  that  the  personal 
property  of  British  subjects,  wherever  the  property  is  situated,  is 
liable  to  legacy-duty.  The  duty,  however,  does  not  affect  legacies 
given  out  of  heritable  estate  situated  abroad,  notwithstanding  that 
the  owner  dies  domiciled  in  this  country ;  but  legacies  given  out 
of  heritable  estate  in  this  country  are  liable  to  the  duty  notwith- 
standing that  the  owner  dies  domiciled  abroad. 

289.  What  deemed  a  Legacy  within  meaning  of  Legacy 
Dnty  Acts. — At  common  law  a  legacj^  is  a  benefit  under  a  will, 
the  person  benefited  being  styled  the  legatee.  Legacies  are  of 
two  kinds — specific  and  general.  The  former  is  a  bequest  of  a 
particular  thing,  specifically  described,  as  certain  articles  of  plate, 
furniture,  jewellery,  &c.;  while  the  latter  is  a  mere  bequest  of 
quantity,  as  a  legacy  or  annuity  to  be  paid  out  of  the  general 
estate.  Specific  legacies  have  this  advantage  over  general  legacies, 
that,  in  case  of  deficiency  of  assets,  they  are  to  be  satisfied  in  pre- 
ference to  the  general  legacies,  but  they  suffer  a  proportionable 
abatement  where  the  assets  are  insuflScient  to  pay  the  debta 

By  the  36  Geo.  III.  c.  52(1),  a  legacy  was  in  substance  defined  as 
any  gift  by  will  which  should  be  satisfied  out  of  the  personal  estate 
of  any  person  dying  after  the  passing  of  the  Act,  or  out  of  the 
personal  estate  which  such  person  should  have  power  to  dispose 
of,  whether  given  by  way  of  annuity  or  in  any  other  form,  and 
whether  charged  on  personal  estate  only,  or  charged  also  on  real 
estate  (ese^-so^fu^  as>  the  sam»  ehotdd  be  satisfied  out  of  the  real 
estate).    A  donatio  mortis  cau8a(m)  was  also  a  legacy. 

Under  this  section  it  has  been  held  that  a  legacy  was  created 
by  the  forgiveness  of  a  debt ;  by  a  gift  to  an  executor  for  his 


(J)  §  7  of  Act,  afterwards  repealed 
as  above. 

(m)  This  means  a  gift  in  contem- 
plation or  anticipation  of  death,  there 


being  an  implied  trust  that  if  the 
donor  recovers,  the  property  shall 
revert  to  him. 
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personal  trouble ;  by  a  direction  to  pay  another  person's  debts ; 
by  a  direction  to  pay  interest  on  debts ;  by  a  gift  of  maintenance, 
bnt  not  by  a  direction  to  pay  the  testatoi^s  own  debts,  nor  by  a 
mere  authority  in  a  will  to  make  professional  charges.(n) 

By  45  Qeo.  IIL  c.  28(o),  a  legacy  was  substantially  defined  as  a 
gift,  by  any  will  or  testamentary  instrument,  of  any  person  dying 
after  the  passing  of  the  Act,  which  should  have  effect,  or  be  satis- 
fied, out  of  the  personal  estate  of  any  such  person,  or  out  of  the 
personal  estate  which  any  such  person  should  have  power  to  dispose 
of  as  he  or  she  should  think  fit,  or  which  should  be  charged  upon, 
or  made  payable  out  of  any  real  estate,  or  out  of  any  moneys  to 
arise  from  the  sale  of  real  estate,  whether  the  same  should  be  given 
by  way  of  annuity,  or  in  any  other  form*  Provided  always,  that 
nothing  therein  contained  should  be  construed  to  extend  to  the 
charging  with  the  duties  by  this  Act  granted,  any  specific  sum  or 
sums  of  money,  or  any  share  or  proportion  thereof,  charged  by 
any  marriage  settlement^  or  deed  upon  real  estate,  in  any  case  in 
which  such  specific  sum  or  share,  or  proportion  thereof,  should  be 
appointed  or  apportioned,  by  any  wiU  or  testamentary  instrument, 
under  any  power  given  for  that  purpose  by  such  marriage  settle- 
ment or  deed. 

It  will  be  observed  that  this  section  rendered  ineffectual  the 
above-bracketed  passage  in  36  Geo.  III.  c.  52. 

The  operation  of  the  above  proviso  in  regard  to  marriage 
settlements  may  be  illustrated  thus :  The  proprietor  of  an  heritable 
estate,  charges  it  under  his  marriage  settlement  with  the  sum  of 
£1000  in  trust  for  his  wife  in  liferent  and  his  children  in  fee,  but 
giving  the  wife  power  to  apportion  the  fee  among  the  children  as 
she  thinks  fit.  The  £1000  is  not  liable  to  legacy  duty  under  the 
wife's  will,  as  it  faUs  to  the  children  under  the  marriage  settle- 
ment^ the  wife  having  only  power  to  apportion ;  had  she  power  to 
bequeath  to  whom  she  might  choose,  duty  would  be  exigible. 

Under  this  last  section  it  has  been  held  that  a  legacy  was 
created  by  the  gift  of  an  annuity  or  clear  yearly  rent  charge  out 
of  a  real  estate;  by  a  perpetual  legal  rent  charge  out  of  real 
estate  to  the  first  taker,  subsequent  takers  paying  succession  duty; 
and  by  a  gift  of  the  next  presentation  to  a  church  living. 

The  above  terms  of  definition  of  a  legacy  were  extended  by  8  & 

(n)  Hanson,  pp.  61-66.  |       (o)  §  4  of  Act,  afterwards  repealed 

as  above. 
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9  Vict.  c.  76(  j>),  which  provides  in  substance  that,  after  the  passing 
of  the  Act,  every  gift  by  any  will  or  testamentary  instrument  of 
any  person  which  shall  have  effect  or  be  satisfied  out  of  the 
personal  or  moveable  estate  or  effects  of  such  person,  or  out  of  any 
personal  or  moveable  estate  or  effects  which  such  person  hath,  had, 
or  shall  have  had  power  to  dispose  of,  or  which  gift  is,  or  shall  be 
payable,  or  shall  have  effect,  or  be  satisfied  out  of,  or  is  or  shall  be 
charged  or  rendered  a  burden  upon,  the  real  or  heritable  estate  of 
such  person,  or  any  real  or  heritable  estate,  or  the  rents  or  profits 
thereof,  which  such  person  hath,  had,  or  shall  have  had  any  right 
or  power  to  charge,  burden  or  affect  with  the  payment  of  money, 
or  out  of  or  upon  any  moneys  to  arise  by  the  sale,  burden, 
mortgage,  or  other  disposition  of  any  such  real  or  heritable  estate, 
or  any  part  thereof,  whether  such  gift  shall  be  by  way  of  annuity 
or  in  any  other  form,  and  also  every  gift  which  shall  have  effect 
as  a  donation  mortia  cauaa^  shall  be  deemed  a  legacy.  Provided 
always  that  no  sum  of  money  which,  by  any  marriage  settlement, 
is  subjected  to  any  limited  power  of  appointment  to  or  for  the 
benefit  of  any  person  or  persons  therein  specially  named  or 
described  as  the  object  or  objects  of  such  power,  or  to  or  for  the 
benefit  of  the  issue  of  any  such  person  or  persons,  shall  be  liable 
to  the  duties  on  legacies  under  the  will  in  which  such  sum  is 
appointed  or  apportioned  in  exercise  of  such  limited  power. 

The  sum  of  these  definitions  is  that  all  gifts  by  will,  whether  out 
of  heritable  or  personal  estate,  and  whether  gifts  of  annuities,  or 
of  specified  sums  of  money,  which  are  made  by  way  of  appoint- 
ment in  exercise  of  any  general  power  for  that  purpose,  however 
created,  are  legacies,  under  the  will  of  the  person  by  whom  the 
power  is  exercised.  And  the  exercise  of  a  limited  power  created 
by  will,  confers  also  a  legacy  under  thxit  will,  whatever  may  be  the 
nature  of  the  deed  by  which  the  appointment  is  made.  It  is  the 
deed  by  which  the  power  is  created,  and  not  the  deed  by  which  it 
is  exercised,  that  governs  the  exercise  of  such  limited  power.(j) 

290.  Description  of  Property  Liable  to  Legacy  Duty.— 
Previous  to  the  year  1805,  legacy  duty  affected  only  property  of  a 
purely  personal  character.(r)  But  in  that  year(9)  the  area  of  taxation 
was  extended  to  the  proceeds  of  heritable  estate  directed  under  a 


(j>)  §  4  of  Act  §§  2  and  3  of  thlB 
Act  repealed  by  33  &  34  Vict  c  99 
(1870),  and  §  1  from  "from"  to 
"  thereof,"  and  §  6,  repealed  by  38  & 
39  Vict  c.  96  (1875). 


(9)  Hanson,  p.  19. 

(r)  36  Geo.  IIL  c.  52,  §  2,  now 
repealed  as  above. 

(«)  45  Geo.  III.  c.  28,  §  1,  now 
repealed  afl  above. 
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will  to  be  sold,  and  to  gifts  by  will  made  chargeable  upon  or 
taking  effect  ovt  of  heritable  estate,  as  distinguished  from  gifts  of 
the  heritable  estate  itself.  At  this  time,  every  legacy  of  the  value 
of  £20  or  upwards,  whether  payable  out  of  heritable  or  personal 
estate,  was  liable  to  duty  without  regard  to  the  total  value  of  the 
deceased's  estate ;  but  in  order  to  render  personal  estate,  or  the  pro- 
ceeds of  sale  of  heritable  estate  directed  to  be  sold,  liable  to  duty  as 
reddtie,  the  whole  residue  required  to  amonnt  to  not  less  than 
£100,  and  if  it  amounted  to  or  exceeded  that  sum,  duty  was 
payable  in  respect  of  the  amount,  without  regard  to  the  individual 
shares  in  which  it  was  distributed.(^) 

Thereafter,  by  48  Qeo.  III.  c.  149,  legacies  and  shares  of  legacies 
were  put  upon  the  same  footing  as  respects  the  liability  to  duty,  such 
being  chargeable  for  every  legacy  of  the  amount  or  value  of  £20 
or  upwards,  and  for  every  residue,  or  share  of  residue,  amounting 
to  £20  or  upwards. 

Again,  whilst  by  the  55  Geo.  III.  c.  184  the  rates  of  duty 
imposed  by  the  last-mentioned  Act  were  increased,  no  alteration 
was  made  in  the  description  of  the  property  taxable,  beyond  this» 
that  each  of  two  or  more  distinct  legacies  to  the  same  person,  if 
collectively  of  the  value  of  £20,  are  chargeable  with  duty,  though 
separately  under  that  amount. 

In  a  schedule  annexed  to  the  last-mentioned  Act,  the  property 
belonging  to  a  person  dying  after  5th  April,  1805,  liable  to  legacy 
duty,  is  described  as  follows : — 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other  description, 
of  the  amount  or  value  of  £20  or  upwards,  given  by  any  will  or 
testamentary  instrument  of  any  person  who  shall  have  died  after  the 
5th  day  of  April,  1805,  either  out  of  his  or  her  personal  or  moveable 
estate,  or  out  of  or  charged  upon  his  or  her  real  or  heritable  estate,  or 
out  of  any  moneys  to  arise  by  the  sale,  mortgage,  or  other  disposition 
of  his  or  her  real  or  heritable  estate,  or  any  part  thereof,  and  which 
shall  be  paid,  delivered,  retained,  satisfied,  or  discharged  after  the 
3l8t  day  of  August,  1815  : 

Also  for  the  clear  residue  (when  devolving  to  one  person),  and  for 
every  share  of  the  clear  residue  (when  devolving  to  two  or  more 
persons),  of  the  personal  or  moveable  estate  of  any  person  who  shall 
have  died  after  the  5th  day  of  April,  1805  (afber  deducting  debts, 
funeral  expenses,  legacies,  and  other  charges  first  payable  thereout), 
whether  the  title  to  such  residue  or  any  share  thereof  shall  accrue  by 
virtue  of  any  testamentary  disposition,  or  upon  a  partial  or  total 

(t)  HaDson,  p.  12. 
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intestaqy;  where  such  reddue  or  share  of  residne  shall  be  of  the 
amount  or  yalue  of  £20  or  upwards,  aud  where  the  same  shall  be 
paid,  delivered,  retained,  satisfied,  or  discharged  after  the  31st  day 
of  August,  1815: 

And  also  for  the  clear  residue  (when  given  to  one  person),  and  for 
every  share  of  the  clear  residue  (when  given  to  two  or  more  persons), 
of  the  moneys  to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  any  real  or  heritable  estate  directed  to  be  sold,  mortgaged,  or 
otherwise  disposed  of  by  any  will  or  testamentary  instrument  of  any 
person  who  shall  have  died  after  the  5th  day  of  April,  1805,  (after 
deducting  debts,  funeral  expenses,  legacies,  and  other  charges  first 
made  payable  thereout,  if  any),  where  such  residue  or  share  of 
residue  shall  amount  to  £20  or  upwards,  and  where  the  same  shall 
be  paid,  retained,  or  discharged  after  the  3l8t  day  of  August,  1815. 

By  the  Customs  and  Inland  Bevenue  Act,  1880,(i£)  personal  estates 
of  persons  dying  after  24th  March,  1880,  whose  gross  value  does  not 
exceed  £100,  are  exempted  from  legacy  duty ;  and  by  the  Customs 
Act,  1881,(i;)  estates  of  persons  dying  after  1st  June,  1881,  not 
exceeding  £300  in  gross  value,  are  relieved  from  legacy  or  succes- 
sion duty  on  payment  of  a  stamp  duty  of  30s.,  on  the  inventory  of 
the  personal  estate ;  but  it  imposes  duty  on  legacies  under  £20. 

291.  Mode  of  Oalcnlating  Duty.— The  48  Geo.  IIL  c.  149, 
and  the  55  Oeo.  III.  c.  lS4i,(w)  repealed  the  existing  duties  merely, 
leaving  the  other  provisions  of  the  previous  Acts  in  force ;  conse- 
quently the  mode  of  calculating  the  legacy  duty  is  regulated  by 
the  previous  Acts. 

The  leading  Act  in  this  respect  is  the  36  Geo.  III.  c.  52,  and  it 
provides  for  the  calculation  of  the  duty  in  the  following  cases : — 

1.  Gifts  of  CapUal. — ^The  duty  is  calculated  on  the  amount  or 
value  of  the  legacy  or  succession,  and  is  payable  at  once,(ww) 

2.  Oifts  by  way  of  an  Annuity, — 

(1.)  Annuity  for  Life  or  Years. — ^The  value  of  any  legacy  given 
by  way  of  annuity,  whether  for  any  life  or  lives,  or  for  any 
term  of  years,  shall  be  calculated  according  to  the  tables 
provided  for  that  purpose  by  the  Succession  Duty  Aet,(x) 
and  the  duty  thereon  paid  by  four  equal  payments  out  of 
the  annuity,  the  first  of  which  shall  be  made  on  completing 
the  first  year's  annuity,  and  in  like  manner  with  the  three 
succeeding  years  respectively ;   and  the  value  of  such 

(tt)  43  Vict  C.14,  §  13.  I       (ww)  §§  6,  17  of  Act. 

{v)  44  Vict  c  12,  §§  36,  42.  (x)  16  &  17  Vict  a  61,  §  31. 

(v)  §8  of  each  Act  > 
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annuity  shall  be  calculated  mthout  regard  to  any  con- 
tingency besides  death.  But  if  any  such  annuity  shall 
determine  by  death  before  four  years'  payments  become  due, 
then  the  duty  shall  be  payable  in  proportion  only  to  such 
payments  of  the  annuity  as  may  be  actually  due;  and  where 
any  annuity  shall  determine  upon  any  other  contingency, 
then  not  only  all  payments  of  duty  which  would  otherwise  - 
become  due  shall  cease,  but  a  return  may  be  obtained  of  so 
much  of  the  duty  previously  paid  as  will  reduce  it  to  the 
amount  of  duty  payable  for  such  annuity  calculated  (accord- 
ing to  the  said  tables)  for  the  term  it  shall  have  endured:(y) 
(2.)  Annuity  Payable  out  of  a  Legacy. — ^The  value  of  any 
legacy  given  by  way  of  annuity,  and  payable  out  of  anbther 
l^acy,  shall  be  valued,  and  the  duty  charged  thereon  in 
the  same  manner  as  any  other  annuity ;  apd  the  .duty  on 
such  legacy  shall  be  payable  on  the  amount  thereof  after 
deducting  the  value  of  the  annuity.(2^) 
(3.)  Sum  Bequeathed  to  Purchase  an  Annuity. — ^The  duty  on 
a  legacy  given  by  directing  executors  to  purchase  .  an 
annuity  of  a  certain  amount  shall  be  calculated  upon  the 
sum  necessary  to  purchase  such  annuity,  according  to  the  said 
tables,  and  shall  be  deducted  from  such  sum,  and  paid  as  on 
an  absolute  bequest,  and  the  annuity  to  be  purchased  shall 
be  reduced  in  proportion  to  the  duty  payable  thereon,  (a) 
(4.)  Benefits  Incapable  of  Valuation. — ^Where  any  benefits  shall 
be  so  given  that  the  amount  or  value  can  only  be  ascer- 
tained from  time  to  time  by  the  actual  application  of  the 
allotted  fund;  or  where  the  amount  or  value  of  such 
benefit  cannot,  by  reason  of  the  form  or  manner  of  the 
gift,  be  immediately  ascertained — the  duty  shall  be  charged 
on  the  sums  which  shall  be  applied  from  time  to  time,  as 
separate  and  distinct  legacies,  and  shall  be  paid  out  of  the 
fond  applicable  for  such  purposes,  or  charged  with  answer- 
ing the  same.(&) 
3.  Oifta  to  Several  Persona  in  Siiccession. — The  duty  on  a 
legacy  or  residue  given  to  be  enjoyed  by  difierent  persons  in  suc- 
cession, all  of  whom  shall  be  chargeable  with  the  same  rate  of 
duty,  shall  be  paid  as  in  the  case  of  an  absolute  bequest  X  but 


(y)  36  Geo.  III.  c.  52,  §  8.  See  pp. 
414-426  infra  for  examples  of  the 
various  cases  of  the  imposition  of 
dnty  noted  in  this  section. 


(a)  Ibid.  §  10.       I       .    ,   ^' 

(6)  Ibid.  §  11.        lyvA>  Umx^sj^Iu)S^ 
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where  a  legacy  shall  be  given  to  be  enjoyed  in  succession  by 
persons  chargeable  with  different  rates  of  duty,  those  who  shall 
be  entitled  for  life,  or  for  any  other  temporary  interest,  shall  be 
charged  with  duty  by  way  of  annuity,  as  the  parties  respectively 
become  entitled,  and  those  who  first  become  absolutely  entitled, 
or  who  take  when  all  the  successions  shall  first. become  liable  to 
the  same  rate  of  duty,  shall  pay  duty  for  the  same  in  the  same 
manner  as  if  it  had  been  given  immediately. 

Where  any  partial  interest  shall  arise  out  of  such  property  so  to 
be  enjoyed  in  succession,  the  duty  thereon  shall  be  charged  and 
paid  as  before  stated  in  the  case  of  an  annuity  payable  out  of  a 
legacy,  and  in  like  cases  of  partial  interests.(c) 

Nq  duty  shall  be  paid  on  plate,  furniture,  or  other  effects  not 
yielding  income,  given  to  be  enjoyed  by  different  persons  in  succes- 
sion, till  the  same  shall  be  sold,  or  shall  come  to  some  person  having 
power  to  sell  or  dispose  thereof,  or  having  an  absolute  interest 
therein ;  and  shall  be  then  charged  on  that  person  only,  who  shall 
be  responsible  for  the  duty  instead  of  the  executors.  (cQ 

Where  a  l^acy  shall  be  so  given  by  any  will  or  testamentary 
instrument,  that  different  persons  shall  become  entitled  thereto  in 
succession,  the  duty  shall  be  charged  thereon  as  if  given  to  be 
enjoyed  in  succession,  whether  such  person  shall  take  under  such 
will  or  testamentary  instrument,  and  its  dispositions,  or  in  default 
of  such  dispositions,  and  as  entitled  by  intestacy.(e) 

4.  Legadea  in  Joi/nt-tenancy. — Where  a  legacy  shall  be  given 
to  persons  in  joint-tenancy,  some  or  one  of  whom  may  be  charge- 
able, and  any  other  or  others  not  chargeable  with  duty,  those  who 
may  be  chargeable  shall  pay  duty  in  proportion  to  their  respective 
interests ;  and  should  the  persons  so  chargeable  afterwards  become 
entitled  by  survivorship,  or  by  severance  of  the  tenancy,  toa  krger 
interest,  they  shall  then  pay  duty  on  such  increased  interest(/) 

5.  Legadea  mbject  to  Contingendea, — ^Where  a  legacy  shall 
be  given  subject  to  a  contingency  which  may  defeat  the  gift,  and 
whereupon  the  same  may  go  to  another  person,  such  legacy,  unless 
chargeable  as  an  annuity,  shall  be  charged  with  duty  as  an  abso- 
lute bequest,  notwithstanding  the  same  may,  on  such  contingency 
happening,  go  to  a  person  not  chargeable  with  the  same  duty,  or 
with  any  duty.  And  shoidd  the  legacy,  on  such  contingency  hap- 
pening, go  to  a  person  liable  to  a  higher  rate  of  duty,  such  person 

(r)  36  Geo.  III.  c.  52,  §  12.  I       (e)  Ibid,  §  15. 

(d)  Ibid.  ^14,  I    .(/)  IbUl^  16. 
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shall  pay  the  difference  between  the  duty  before  paid,  and  such 
higher  rate  of  duty.(gr) 

6.  Legadea  subject  to  Power  of  Appointment. — Where  legacies 
shall  be  subject  to  a  power  of  appointment  in  favour  of  persons 
specially  named,  such  legacies  shall  be  charged  with  duty  as  if  given 
in  succession ;  and  where  any  limited  interest  shall  be  given  in  any 
property,  with  a  general  and  absolute  power  of  appointment  to  per- 
sons to  whom  the  same  wovld  not  belong  in  deSftult  of  appointment, 
such  property,  on  the  execution  of  the  power,  shall  be  charged  with 
the  same  duty  as  if  the  same  had  been  immediately  given  to  the 
person  executing  such  power,  after  allowing  any  duty  before  paid 
in  respect  of  the  limited  interest  And  where  property  shall  be 
given  with  a  general  and  absolute  power  of  appointment  to  persons 
to  whom  the  same  would  belong  in  default  of  appointment,  such 
persons  shall  be  charged  with  duty  as  if  the  same  had  been 
bequeathed  to  them  absoluteIy.(^) 

7.  Upon  Money  directed  to  be  laid  out  in  Land, — Money,  or 
other  personal  estate,  directed  to  be  laid  out  in  the  purchase  of 
real  estate,  shall  pay  duty  as  an  absolute  bequest  of  personal  estate, 
unless  the  same  shall  be  given  so  as  to  be  enjoyed  by  different 
persons  in  succession;  and  then  each  person  in  succession  shall 
pay  duty  as  if  the  same  had  not  been  directed  to  be  laid  out  in 
the  purchase  of  real  estate,  unless  the  same  shall  be  applied  in  the 
purchase  of  real  estate  before  such  duty  accrued ;  but  if  before  the 
same,  or  some  part  thereof,  shall  be  so  laid  out,  any  person  shall 
become  entitled  to  an  estate  of  inheritance  in  possession  in  the 
real  estate  to  be  purchased  therewith,  or  with  so  much  thereof  as 
shall  not  have  been  previously  applied,  the  same  duty  which  ought 
to  have  been  paid  by  such  person,  if  absolutely  entitled  thereto 
as  personal  estate,  shall  be  raised  and  paid  out  of  the  fund  remain- 
ing to  be  applieA(i) 

8.  Estates  pur  autre  vie. — An  estate  pvr  autre  vie  signifies  an 
estate  for  another's  life.  If  such  estate  be  limited  to  testator  and 
his  heirs,  it  is  heritable  estate,  and  if  not  disponed  to  others  would 
descend  to  the  heir-at-law ;  but  if  limited  to  executors,  it  is  per- 
sonal property,  and  shall  be  chargeable  with  duty  accordingly.(  j) 

The  45  Geo.  III.  c.  2S{k)  makes  the  above  provisions  applicable 
to  legacies  and  moneys  arising  by  the  sale  of  heritable  estate. 

(g)  36  Gea  III.  c  52,  §  17.  I      (j)  Bid.  §  20.  ' 

(fc)JWd.  §18.  (A;)  §5  of  Act, 

(i)  IM.  §  19.  I 
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292.  Mode  of  ascertainiiig  Duty  on  Property  not  reduced 
into  Money. — The  duty  on  specific  legacies,  as  furniture,  ships, 
jewellery,  or  other  property  handed  over  or  assigned  to  the 
legatees  without  being  converted  into  money,  is  by  Statute(Q 
levied  by  a  very  complex  method;  but  the  practice  now  is  to 
require  production  of  an  appraisement  or  valuation,  which  is  filed 
in  the  Legacy  Duty  Office  along  with  the  residue  account ;  such 
appraisements  are  exempted  from  stamp  duty.(m) 

293.  Rates  of  Duty.— Where  the  deceased  died  after  5th 
April,  1805,  whether  testate  or  intestate,  the  duty  on  the  amount 
of  every  legacy,  annuity,  residue,  &c.,  is  as  follows  (n) : — 

To  children  of  the  deceased(o),  and  their  descen- 
dants, or  to  the  father  or  mother,  or  any  lineal 
ancestor  of  the  deceased,  or  to  the  husbands 
or  wives  of  any  such  persons,  .    £1  per  cent. 

To  brothers  and  sisters  of  the  deceased,  and 
their  descendants,  or  to  the  husbands  or 
wives  of  any  such  persons,  .  .    £3       „ 

To  brothers  and  sisters  of  the  father  or  mother 
of  the  deceased,  and  their  descendants,  or  to 
the  husbands  or  wives  of  any  such  persons,  .  £5  „ 
To  brothers  and  sisters  of  a  grandfather  or 
grandmother  of  the  deceased,  and  their 
descendants,  or  to  the  husbands  or  wives  of 

any  such  persons £6       „ 

To  any  person  in  any  other  degree  of  collateral 
consanguinity,  or  to  strangers  in  blood  to  the 

deceased, £10 

^e  husband  or  wif^  ^f  t.Via  Ac^a^^aA  ig  r\^\^  anbject  to  duty. 
The  44  Vict.  c.  12,  §  41,  provides  that  the  one  per  cent.  Legacy 
and  Succession  Duty  payable  by  children  and  others,  under  the 
Legacy  and  Succession  Duty  Act,  is  not  payable  in  respect  of  any 
personal  property  included  in  an  original  inventory  recorded  sub- 
sequent  to  1st  June,  1881,  and  on  which  the  stamp  duty  has  been 
ptSoI  This  does  not  apply  to  legacies  or  successions  out  of  herit- 
able property  or  out  of  foreign  assets,  or  to  heritable  property ; 


(0  36  Geo.  III.  c.  52,  §  22. 
(to)  34  &  35  Vict,  c  103,  §  26. 
(n)  55  Geo.  III.  c.  184. 
(o)  This  applies    only  to   Uiwful 


children  of  the  deceased,  illegitimate 
children  being  subject  to  duty  at  the 
rate  of  10  per  cent. 


U 
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nor  does  it  apply  to  the  duties  payable  by  the  other  relatives  of 
the  deceased  or  strangers  in  blood;  the  legacy  and  succession  duties 
payable  by  these  persons  remain  the  same. 

Sec.  42  of  the  above  Act  charges  pecuniary  legacies  and  shares 
of  residue  below  £20  in  value,  where  the  deceased  died  on  or  after 
1st  June,  1881,  with  the  duty  imposed  by  the  Legacy  Duty  Acts, 
subject  to  the  reliefs  mentioned  above  (§  287). 

294.  Mode  of  Oollecting  Duty.— The  collecting  of  the  duty 
upon  legacies  and  residues  is  mainly  regulated  by  the  36  Geo.  III. 
C.52. 

The  Commissioners  of  Inland  Bevenue  fall  to  prepare  proper 
stamps,  denoting  the  different  rates  of  duty  payable ;  and  to  do  all 
things  necessary  for  carrying  the  Act  into  execution.(j))  They  also 
appoint  proper  persons  in  the  different  counties  to  collect  and 
receive  the  duties  imposed ;  which  duties  are  to  be  transmitted  to 
the  head  office,  and  duly  entered  in  their  books,  in  which  shall 
be  kept  proper  accounts,  so  that  it  may  at  all  times  appear  what 
duties  shall  have  been  paid.(9)  They  are  also  to  provide  forms  of 
receipts  for  legacies  and  residues(r),  which,  when  filled  up,  shall 
express  (s) — (1)  the  date  of  the  receipt ;  (2)  the  name  of  the 
testator  or  intestate ;  (3)  the  name  of  the  person  to  whom  the 
receipt  is  given;  (4)  the  name  of  the  person  receiving  the  legacy,  &c. ; 
(5)  the  amount  of  the  legacy ;  and  (6)  the  amount  and  rate  of  the 
duty  payable  thereon.  The  accountable  persons  are  prohibited 
from  distributing  any  part  of  the  property  without  taking  a 
receipt  containing  these  several  particulars.(Q  And  they  are 
required  to  bring  the  receipt  to  the  Commissioners  within  twenty- 
one  days  after  its  date,  in  order  that  it  may  be  stamped  and  the 
duty  paid(t^) ;  and  in  default  they  are  subjected  to  a  penalty  of  ten 
per  cent  upon  the  amount  of  the  property  distributed ;  and  the 
person  to  whom  they  hand  over  the  property  is  also  made  liable  to 
a  similar  penalty  if  he  omits  to  give  a  receipt  in  the  form  required. 

The  Commissioners  may  stamp  the  receipt  after  the  expiration 
of  twenty-one  days,  and  within  three  calendar  months  from  its 
date,  upon  payment  of  a  penalty  of  10  per  cent,  on  the  amount  of 
the  duty ;   but  they  are  absolutely  prohibited  from  stamping  a 


(p)  44  Vict  c.  12,  §  26. 
(q)  36  Geo.  III.  c.  n2,  §  4. 
(r)  Ibid.  §  5.     See  also  §§304-306 
infrcu 


(«)  Ibid.  §  27. 
(0  Ibid,  §  27. 
(tt)  Ibid.  §  29. 
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receipt  after  the  expiration  of  the  said  three  months.(^t;)  But  the 
stringency  of  this  enactment  is  relaxed  by  a  subsequent  statute(t(;); 
and  tiie  result  now  is,  that  within  twenty-one  days  from  the  date 
of  a  receipt,  it  may  be  stamped  on  payment  of  the  duty  only; 
after  twenty-one  days,  and  within  three  calendar  months,  it  may 
be  stamped  on  payment  of  the  duty  and  ten  per  cent,  thereon  by 
way  of  penalty ;  but  after  the  expiration  of  the  three  calendar 
months,  it  can  only  be  stamped  on  payment  of  the  duty,  and  of 
ten  per  cent  on  the  amount  of  the  property  for  which  the  receipt 
is  given.(a?) 

Where  too  little  duty  has  been  paid  for  any  legacy  or  residue 
by  mistake,  if  application  be  made  to  the  Commissioners  within 
three  calendar  months  after  such  duty  was  paid  by  mistake 
the  Commissioners  may  receive  the  difference  with  ten  per  cent, 
thereon  by  way  of  penalty,  and  cause  the  receipt  to  be  properly 
stamped  as  if  the  fall  duty  had  been  originally  paid.(y) 

Where,  by  reason  of  infancy,  or  absence  beyond  sea,  of  the 
party  entitled  thereto,  the  executor  cannot  pay  any  legacy  or 
residue,  although  he  may  have  assets,  he  may  pay  the  same, 
deducting  the  duty,  into  the  Bank  of  England  to  the  credit  of  the 
Accountant-General  of  the  Court  of  Chancery,  whose  certificate 
of  such  payment  is  a  sufficient  discharge  for  the  money  so  paid  in. 
If  too  much  duty  has  been  paid,  the  Commissioners  shall  return 
the  excess.(^) 

Where  the  executor  shall  be  entitled  to  any  legacy,  residue  or 
share  thereof,  he  shall  be  chargeable  with  duty  on  retaining  the 
same,  and  shall  before  retaining  transmit  the  particulars  and  value 
thereof,  and  the  duty  offered  thereon,  to  the  Commissioners,  who 
shall  assess  the  proper  duty  thereon,  which  shall  be  paid  within 
fourteen  days  after  such  assessment,  under  a  penalty  of  treble  the 
amount  of  the  duty.(a) 

Where  the  executor  is  entitled  to  retain  property  in  trust  for 
other  persons,  it  is  the  practice  of  the  Commissioners  to  require 
the  delivery  of  a  general  residue  account  of  the  deceased  for  the 
purpose  of  ascertaining  whether  any,  and  what  duty  is  payable 
thereon,  and  to  assess  and  accept  the  duty  upon  the  footing  of 
such  account,  as  well  in  cases  where  the  residue  is  stated  to  be 


(v)  36  Geo.  III.  c.  52,  §  29. 
(w)  48  Geo.  III.  c.  149,  §  44. 
(x)  HansoD,  p.  35. 


(y)  36  Geo.  III.  o.  52,  §  30. 
(z)  iW.  §  32. 
(a)  Ibid,  §  35. 
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retained  for  the  benefit  of  third  persons,  as  in  those  where  it  is 
retained  for  the  case  of  the  executor  himself.(6) 

295.  By  whom  Duties  rnnst  be  PaicL—In  all  cases,  with  the 
exceptions  to  be  immediately  noticed,  the  daty  must  be  paid  upon 
the  executor  retaining  any  legacy  or  residue,  or  any  part  thereof, 
either  to  his  own  use  or  for  the  benefit  of  others ;  and  if  any 
executor  shall  retain  any  part  of  any  such  legacy  or  residue  with- 
out having  first  paid  the  duty  thereon,  or  shall  pay  or  otherwise 
satisfy  any  part  thereof,  having  first  deducted  the  duty  thereon, 
the  duty  which  shall  not  have  been  paid  shall  be  a  debt  from  such 
executor  to  Her  Majesty ;  but  if  any  such  person  shall  pay  or 
otherwise  satisfy  any  part  of  any  legacy  or  residue  without  having 
first  deducted  the  duty,  such  duty  shall  be  a  debt  to  Her  Majesty, 
both  from  the  executor  and  the  party  entitled.(c) 

The  exceptions  referred  to  are  those  to  which  an  executor  is  not 
accountable  for  the  duty — ^vi2.  (1),  upon  an  annuity  which  is  made 
payable  out  of  some  other  legacy,  the  person  entitled  to  the 
annuity  being  responsible  therefor((i) ;  (2)  upon  a  legacy  to  differ- 
ent persons  in  succession  which  is  handed  over  by  him,  before  the 
duty  has  become  due,  to  trustees  under  the  will^  the  trustees  being 
responsible  therefor(e) ;  (3)  upon  a  gift  of  articles  of  plate,  &a, 
not  yielding  income,  to  different  persons  in  succession,  the  person 
having  power  to  sell  or  dispose  thereof,  or  having  an  absolute 
interest  therein,  being  responsible  therefor,  instead  of  the  exec- 
utor.(/) 

The  duty  continues  so  long  as  the  claim  of  the  Commissioners 
remains  unsatisfied,  although  the  accountable  person  may  have 
paid  over,  or  parted  with,  the  property  without  deducting  or 
receiving  the  duty ;  in  which  case,  however,  the  Act  makes  the 
unpaid  duty  a  debt  of  the  person  to  whom,  as  well  as  of  the 
person  by  whom,  such  payment  or  delivery  is  made.  Moreover, 
the  13  &  14  Vict  c.  97(y)  provides  that  any  person  who  receives 
money  for  the  duty  upon  any  legacy  or  residue  shall  be  account- 
able for  the  amount  as  a  debt  due  to  the  Crown,  and  empowers 
the  Court  of  Exchequer  to  require  such  person  to  account  and 
pay  such  money  accordingly.(A) 


(6)  28  &  29  Vict  c  104 ;  Hanson, 
p.  36. 

(c)  36  Geo.  III.  c.  52,  §  6. 

(d)  Ibid,  §  9 


(e)  Ibid,  §  13. 
(/)  JWd  §  14. 
(g)  §8  of  Act. 
(h)  Hau&OD,  p.  50. 
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A.  legatee  who  becomes  liable  to  pay  the  duty  by  reason  of  his 
having  been  paid  his  legacy  without  deduction  is  equally  with  the 
executor  liable  to  pay  such  duty  with  interest,  and  this  rule  is 
equally  applicable  to  the  duty  chargeable  on  gifts  by  way  of 
annuity,  and  on  successions  in  real  property,  which  "is  payable  by 
periodical  instalments.  The  right  of  the  Crown  to  interest  at 
4  per  cent,  in  these  cases  is  expressly  affirmed  by  statute.(i) 

Where  legacies  are  charged  upon  or  made  payable  out  of 
heritable  estate,  the  djities  are  to  be  paid  by  the  trustees  or  the 
persons  entitled  to  the  heritable  estate  which  is  subject  to  the 
legacy,  and  must  be  retained  by  the  person  paying  the  legacy.(j) 

296.  Where  Duty  is  Payable.— All  legacy  duties  must  be 
paid  personally  at  the  Inland  Revenue  Office  in  Edinburgh,  or  to 
a  stamp  distributor  in  the  country ;  and  the  receipt,  or  account,  in 
the  officially-printed  form,  properly  filled  up  for  the  legacy  or 
residue  to  which  such  duty  belongs,  must  at  the  same  time  be 
presented  to  be  registered  and  stamped.(A;) 

297.  When  Duty  must  be  Paid.— The  duty  must  be  paid 
at  the  time  when  the  legacy  or  residue  is  transferred  to  or  retained 
for  the  benefit  of  the  person  entitled.(2) 

If  the  person  entitled  to  the  legacy  or  residue  is  an  infant,  or 
absent  beyond  the  seas,  the  payment  of  the  duty  is  not  to  be 
deferred  till  such  legacy  or  residue  is  actually  paid,  but  the  duty 
is  to  be  accounted  for  when  the  legacy  or  residue  is  so  retained.(?/i) 

In  the  case  of  a  reversionary  interest  in  personal  estate  subject 
to  legacy  duty,  the  duty  is  not  payable  until  the  property  falls  into 
possession,  unless  indeed  by  actual  sale  or  in  some  other  way,  the 
value  of  it  is  sooner  realised,  so  as  to  be  capable  of  being  handed 
over  immediately  to  the  person  entitled,  in  which  case  the  duty 
is  payable  at  once  for  the  amount  which  he  actually  receives.(n) 

298.  Interest  payable  on  Arrears  of  Duty.— It  has  been  the 
practice  for  a  long  time  for  the  Legacy-Duty  Office  to  require  the 
accountable  persons  to  include  in  their  accounts,  as  well  in  respect 
of  legacies  as  residue,  interest  upon  the  duty  from  the  time  when 
it  fell  due  up  to  the  date  of  payment ;  and  by  a  recent  statute(o) 


(t)  31  &  32  Vict  c.   124,  §  9 ; 
Hanson,  p.  57. 

0")  46  Geo,  III.  c  28,  §  6. 
(k)  36  Geo.  III.  c.  52,  §  4. 


(J)  Ibid.  §  6. 

(m)  Ibid.  §  32. 

(n)  Hanson,  p.  24. 

(o)  31  &  32  Vict  c.  124,  §  9. 
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the  Commissioners  are  expressly  authorised  to  charge  interest  at 
the  rate  of  4  per  cent,  per  annum  upon  all  arrears  of  legacy  and 
succession  duties,  and  to  recover  it  as  part  of  the  duty  itself. 

299.  Olaiins  for  Duty  nnder  a  Will  may  be  compoiinded.— 

If  at  the  end  of  two  years  after  the  death  of  the  deceased,  it  shall 
appear  to  the  satisfaction  of  the  Revenue  Commissioners  that  it  will 
require  time  to  collect  the  debts  or  effects,  or  that  it  will  be 
difficult  to  ascertain  and  adjust  the  amount  of  the  residue,  and 
the  parties  interested  shall  be  desirous  of  compounding  for  the 
duties,  the  Commissioners  may  compound  the  duties  if  they  think 
that  the  circumstances  are  such  as  to  render  it  expedient  to  do  so.(p) 
The  Commissioners  may  commute  legacy  or  succession  duty 
payable  in  respect  of  any  interest  in  expectancy,  upon  the  deter- 
mination of  a  life  or  other  temporary  intei'est  in  possession,  fn  a 
legacy  or  residue,  or  in  personal  property  comprised  in  a  succes- 
sion, and  the  duty  (if  any)  payable  upon  the  life  or  other  temporary 
interest  shall  have  been  fully  paid  and  satisfied ;  and  they  may 
also  assess  and  compound  for  the  legacy  duty  under  a  will  at  any 
time,  upon  the  delivery  to  them  of  an  account  showing  the  amount 
of  the  estate  subject  to  duty,  the  names  and  descriptions  of  the 
persons  entitled  tiiereto,  and  their  consanguinity  to  the  testator.((;) 

300.  Exemptions  from  Legacy  Duty. — These  are  (1)  a  legacy 
to  the  husband  or  wife  of  the  deceased  ;  (2)  to  any  of  the  Royal 
Family(r) ;  (3)  a  legacy  of  specific  articles,  such  as  books,  prints, 
pictures,  statues,  gems,  coin^  medals,  specimens  of  natural  history, 
given  to  any  body  corporate  for  the  purpose  of  preservation  and  not 
for  sale(«) ;  (4)  any  fund  set  apart  for  the  payment  of  duty(0 ;  (5)  any. 
legacy  given  by  a  testator  in  Ireland  for  the  education  and  main- 
tenance of  poor  children  in  Ireland,  or  for  any  purpose  merely 
charitable  in  Ireland(tt)  ;  (6)  or  any  legacy  or  residue  bequeathed 
out  of  the  estate  of  a  deceased  depositor  in  any  savings-bank  not 
exceeding  the  value  of  £oO,(v)  It  is  not  usual  in  practice  to 
require  payment  of  legacy  duty  upon  any  sum  not  exceeding  £100, 
which,  under  the  authority  of  the  Eegimeutal  Debts  Act,  1863,  or 

(p)  36  Geo.  III.  c.  62,  §  33  ;  16  &  I  («)  39  Geo.  III.  c.  73,  §  1,  infra. 

17  Vict.  c.  61,  §  39.  (0  36  Geo.  III.  c.  62,  §  21. 

(q)  43  Vict.  c.  14,  §  11  ;  44  Vict.  I  (u)  Hanson,  p  2ia 

c.  12,  §  43.  :  (v)  26  &  27  Vict  a  87,  §  41. 

(r)  56  Geo.  III.  c.  184,  Schedule. 
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the  Navy  and  Marines  Property  of  Deceased  Act,  1865,  or  the 
Acts  rekting  to  prize-money  and  civil  pay  and  pensions,  are  paid 
over  to  the  persons  claiming  to  represent  the  deceased  owners 
without  confirmation  being  required.(ii;) 

Children  are  now  exempted  from  legacy  and  succession  duty  in 
respect  of  any  personal  property  included  in  an  inventory  recorded 
after  1st  June,  1881,  and  relief  from  duty  is  aflfbrded  in  all  cases 
where  the  gross  value  of  the  personal  estate  does  not  exceed  £300.(^) 

301.  Kepayment  of  Overpaid  Duty.— If  any  legacy  or 
resdue  of  personal  estate,  or  any  part  thereof,  have  been  paid  in 
error  or  otherwise,  and  shall  be  refunded,  the  duty  will,  upon  due 
proof  made  on  oath,  be  repaid.(y) 

302.  Penalties. — Any  executor  or  other  person  responsible  for 
the 'duties,  paying  or  receiving  any  legacy,  residue,  or  share  of 
residue  liable  to  duty,  without  taking  or  signing  the  proper 
receipt  for  the  same,  shall  be  subject  to  a  penalty  of  10  per  cent. 
on  the  value  of  the  legacy  or  residue.(^) 

Every  legacy  receipt  must  be  dated  on  the  day  of  signing,  and 
the  duty  paid  within  twenty-one  days  from  its  date,  under  a  penalty 
of  10  per  cent,  on  the  amount  of  the  duty ;  but  if  the  duty  be  not 
paid  within  three  months  from  the  date  of  the  receipt,  a  penalty 
will  then  be  incurred  of  10  per  cent,  on  the  amount  or  value  of 
the  l^acy.  Where  the  receipt  is  signed  out  of  Great  Britain,  and 
is  brought  to  be  stamped  within  twenty-one  days  after  it  is  received 
in  this  country,  the  penalty  may  be  remitted.(a) 

Executors,  previous  to  retaining  legacies  payable  to  themselves, 
must  send  particulars  thereof  and  pay  th^^  duty  to  the  Commis- 
sioners witiiin  fourteen  days  after  the  same  ought  to  be  paid, 
under  a  penalty  of  treble  the  value  of  the  duty.  (6) 

Any  person  who  shall  alter  any  receipt  for  the  duties  after  the 
same  shall  have  been  signed  by  the  ofBcer,  or  shall  utter  or  publish 
as  true  an  altered  receipt,  shaU  be  liable  in  a  penalty  of  £500.(c) 

In  practice,  however,  interest  is  received  on  the  unpaid  duties  in 
all  but  very  exceptional  cases,  under  the  Act  31  &  32  Vict  a  124. 
Section  9  of  that  Act  provides  that  in  any  case  in  which  duty 
payable  in  respect  of  any  legacy  or  residue  under  the  Legacy 


(v>)  Hansoo,  p.  217. 
(x)  See  §  293  supra, 
(y)  36Geo.  III.  0.52,  §34. 
(2)  Ibid.  §  28. 


(a)  Ibid.  §  29 ;  48  Geo.  III.  c.  149, 
§44. 
(6)  36  Geo.  III.  c.  52,  §  3.*). 
(c)  Ibid.  §  39. 
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Duty  Acts  now  in  force,  or  in  respect  of  any  succession  under 
the  Succession  Duty  Act,  1853,  is  in  arrear,  the  person  by  whom 
the  arrears  of  duty  may  be  payable  shall  be  liable  to  pay  interest 
thereon  at  the  rate  of  4  per  cent,  per  annum ;  and  such  interest 
shall  be  recoverable  in  the  same  manner  as  the  arrears  of  duty 
and  as  part  thereof :  provided  always  that  the  acceptance  or 
recovery  by  the  Commissioners  of  arrears  of  duty,  with  interest 
thereon,  shall  be  an  absolute  waiver  of  the  penalties  (if  any)  which 
may  have  been  incurred  under  the  Legacy  Duty  Acts  or  the 
Succession  Duty  Act. 

303.  Discharge  of  E»cntor  from  Claim  to  Duty.— Where 
an  executor  shall  give  written  notice  to  the  (commissioners  for  any 
claim  to  legacy  or  succession  duty  in  respect  of  any  funds  in  his 
hands  which  he  intends  to  distribute,  and  shall  have  delivered  to 
them  all  particulars  which  they  may  require  in  order  to  ascertain 
the  existence  and  extent  of  any  such  claim,  he  shall  be  at  liberty 
to  distribute  the  fund  amongst  the  parties  entitled  thereto  after 
satisflEUition  of  any  claims  to  duty  made  by  the  Commissioners, 
and  shall  be  entitled  to  receive  from  them  a  discharge  from  his 
liability  to  duty  in  respect  of  the  fund.((2) 

304.  Legacy  Receipt. — Subject  to  the  provision  in  the  pre- 
ceding section,  no  legacy  liable  to  duty  is  to  be  paid  without  a 
receipt  containing  certain  particulars,  and  no  receipt  shall  be 
available  unless  duly  stamped.(e)  Every  legacy  receipt  must.be 
dated  on  the  day  of  signing,  and  the  duty  thereon  paid  within 
twenty-one  days  from  the  date  thereof,  under  a  penalty  of  10  per 
cent,  on  the  amount  of  the  duty;  and  if  the  duty  shall  not  be  paid 
within  three  months  from  the  date  of  the  receipt,  a  penalty  will 
then  be  incurred  of  10  per  cent  on  the  amount  or  value  of  the 
legacy.(/)  The  following  is  the  form  of  receipt  required  at  the 
stamp-office  upon  tendering  the  duty  on  legacies : — 

Form  No  L* — Inland  Revenue,  Edinbubgh. — Receipt  and  Discharge 

for  any  Specific^  Pecuniary  ^  or  other  Lega^  given  out  of  Personal 

'^^  ^-^state,  or  out  of  or  cha/rgeable  upon  Real  EsttUe,  or  out  of 

Monies  arising  by  the  Sale  or  Burdening  of  Real  Estate^  and 

for  the  Residue,  or  amy  Share  of  Residue  of  Personal  EsUUe,  or 

*  This  fonn  is  for  property  chaigeable  under  the  Legacy  Daty  Acta.  A  separate 
form  is  supplied  for  property  chargeable  under  the  Succession  Duty  Ack 

{d)  43  Vict,  c  14,  §  12.  |      (/)  See  §  302  as  to  penaltie 

(e)  36  Geo.  III.  c.  52,  §  27 
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the  EeHduef  or  any  Share  of  Residue  of  Monies  arising  by  the 
Sale  or  Burdening  of  Real  Ustate,  and  given  or  devolving  to,  or 
/or  the  ben^  of  any  ChUd,  or  Deacendant  of  any  Child,  or  the 
Father  or  Mother,  or  any  Lineal  Ancestor,  or  to  Collateral  Rela- 
tions, or  Strangers  in  Blood  to  the  Deceased,  pursuant  to  Acts  36 
Geo.  IlL  c.  52,  45  Geo.  III.  c.  28,  and  55  Geo.  III.  c.  184. 
An  inyentory  of  the  deceased's  estate  was  recorded  in  the  Sheriff- 
Court  Books  of  on  the  day  of  18 

Scotch  Register,        No.         18         Folio. 
An  Account  of  the  Personal  t  Estate  of  late  of 

who  died  on  the  day  of  One  thousand  eight  htmdred 

and 
This  Legacy  became  payable  on  the  death  of  I 

who  died  the  ,  between  : — 


Names  of  the  Bxecnton-Nominftte 
or  DBtire.  Tnutees.  or 


Their  Reai- 


andProfes- 


I   State  whether  Ex- 
ecutors-Nominate or 


Acting  under  trust-deed  of  settlement  or  will,  executed  by  the 

deceased,  or  decree-dative  by  the  Sheriflf-Clerk  of  dated  the 

day  of  One  thousand  eight  hundred  and  ,  and  : — 


Name  of 

the  Legatee 

orNezt-ofo 

Kin. 


if  any,  to  be  ««< 

stated  as  on  the 

other  side. 


]>e8cribethe 

Nature  of  the 

Beaaest,  and  if 

Residae,  ear  what 

Part  or  Share. 


11 


Value. 


1^1 


Amount  of 
Duty. 


^'J 


t  If  a  legacy  be  Batisfied  out  of  real  estate,  the  word  "real  **  mtiit  be  subetituted 
for  "  penonaL" 

^  If  the  legacy  became  payable  on  the  death  of  any  person  other  than  the 
testator,  please  insert  the  particulars  here. 
.    §  In  ca»es  of  legacies  given  in  trust  for  infants,  then  state,  in  the  space  above, 
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ReceivedjH  the  day  of  18  the  ttu^- ^3,/5*''" 

being  ^^u  a^^^  ^  legacy  oc ohoro  of  xesidtte  out  of  personal  \\ 

—       -  estate  above  mentioned,  having  fint  aUowed  or  paid  <fcU  >^—  ^  -^^ 
for  the  duty  thereon. 

Exam^-  Ent<*  No. 

Receipt  for  Doty. 

Inland  Revenue  Office,  . — Received  the 

day  of  18         the  sum  of  for  duty  on 

account  of  the  personal  estate  within  mentioned. 

£ 
Registered 
Duty  charged  Comptrolled 

CorUrol  Clerk,  9  Comptroller  of  Stamps  and  Taaxs. 

PBNALTIE& 

The  receipt  must  be  dated  on  the  day  of  signing,  and  the  duty  paid 
ufithm  twenty-one  days  after y  under  a  penalty  of  £10  per  cent  on  the 
amount  of  the  duty ;  and  if  the  duty  is  not  paid  within  three  motUhs 
from  the  date  of  the  receipt,  a  penalty  will  be  incurred  of  £10  per  cent 
on  the  a/mourU  or  value  of  the  legacy 

All  rents,  interests,  or  dividends  of  legacies  down  to  the  date  of 
the  receipt  must  be  added  to  the  legacy  and  duty  paid  thereon. 

This  form  is  frequently  signed  by  %h9,  erp^ntor  only,  aa  retaining 
the  legacy,  and  therefore  cannot,  dthough  stamped,  be  a  sufficient 
discharge  for  the  payment  by  him  of  anything  but  the  duty. 

"  In  tnist  for  the  said  legatee,  a  minor ; "  or  if  given  to  be  enjoyed  by  different 
persons  in  sucoession,  all  chargeable  with  the  tame  rate  of  duty,  or  subjected  to  any 
contingency,  or  power  of  appointmenti  or  bequeathed  in  any  other  special  manner 
to  or  for  more  than  one  person,  then  state  the  particulars  of  such  bequest 

IF  If  the  legacy  be"retained  in  trust,"  substitute  those  words  for  the  word  ''received.'* 

On  legacies  given  in  succession  to  persons  ohaigeable  with  diferenit  rates  of  duty, 
the  persons  entitled  for  life  only  are  to  pay  duty  as  annuitants,  and  must  thecefore 
give  their  receipt  in  the  form  to  be  used  for  annuities,  Na  II. 

In  cases  of  residues,  or  shares  of  residues  of  personal  estate,  retained  by  ezecofton 
or  administrators,  either  to  their  own  use,  as  residuary  legatees,  or  next^-kin,  dr 
as  trustees  for  the  use  and  benefit  of  others,  and  in  cases  of  residues,  or  shares 
of  residues  of  monies  arising  from  real  estate,  retained  by  executors  or  trustees  in 
like  manner,  a  particular  account  must  be  given  of  the  property,  according  to  a 
printed  form,  Na  III.,  provided  for  the  purpose,  and  to  be  had  at  the  Inland 
Revenue  Office,  or  of  the  distributors  of  stamps. 

II  If  a  legacy  be  satisfied  out  of  real  estate,  the  word  "  real  *'  o^ust  be  substituted 
for  "personal*' 
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Where  this  is  the  case,  he  should,  upon  paying  the  legacy,  get  a 
receipt  from  the  legatee,  stamped  with  an  ordinary  receipt  stamp. 
But  if  the  legatee  signs  the  above  form  of  receipt  before  it  has 
been  stamped,  no  receipt  stamp  is  required.(^) 

305.  Ammity  Keceipt.— The  following  is  the  form  of  receipt 
required  at  the  stamp-ofiSce : — 

Form  No.  IL* — Inland  Kevbnue,  Edinburgh. — Eeceipt  and  Dis- 
charge for  any  G\ft  or  Legacy  by  way  of  Annuity,  payable  out 
of  Real  or  Personal  Estate,  to  a/ny  ChUdy  or  Descendant  of  amy 
ChUd,  or  to  the  Father  or  Mother,  or  any  Lmeal  Ancestor,  or 
to  Collateral  ReUuions  or  Strangers  in  Blood  to  the  Deceased, 
pwrsvumt  to  Acts  36  Geo,  III.  c.  52,  45  Geo.  III.  c.  28,  and 
55  Geo.  IIL  c.  184. 

An  inventory  of  the  deceased's  estate  was  recorded  in  the  Com- 
missary-Court Books  of  the  day  of  18 

^oee.— By  Stat.  16  &  17  Vict  c.  51,  §  31,  the  values  of  annuities,  whether 
for  life  or  years,  are  to  be  calculated  by  the  tables  annexed  to  that  Act,  and 
the  duty  chargeable  thereon,  to  be  paid  by  four  equal  instalments,  out  of  the 
first  four  annual  payments  of  the  annuity. 

Interest  at  the  rate  of  four  per  centum  per  annum  is  payable,  in  all  cases, 
from  the  time  when  each  instalment  falls  due  (31  ^  32  Vict.  c.  124,  §  9). 

Register  No.  18  Folio. 

An  Account  of  Uis  Heritable  f  Estate  of 

late  of  ,  who  died  on  the        day  of       One  thousand  eight 

hundred  and  .     This  Annuity  became  payable  on  the 

death  of  t,  who  died  the  ,  between  : — 


Names  of  the  Ezecaton-Nom- 

inate  or  Daiire,  Tnutees,  or 

Heir^t-Law. 

Their  Residenoe 

and  Profeaaion. 

inate  or  Datire,  Diapooees 
in  Truat,  or  Heir-at-Law. 

Acting  under  trus 
deceased,  or  decree-dc 
the       day  of             ( 

t-deed  of  se 
itive  by  the 
}ne  thousanc 

ttlement  or 
Commissar 
i  eight  hvmd 

will  executed  by  the 

of             ,  dated 

red  cmd         ,  and  : — 

*  This  form  is  for  property  chargeable  under  the  Legacy  Duty  Acts.  A  separate 
form  18  sappUed  for  property  chaigeable  under  the  Succession  Duty  Act. 

t  Or  personal,  if  payable  oat  of  the  moveable  estate. 

t  If  the  annuity  became  payable  on  the  death  of  any  person  other  than  the 
testator,  please  insert  the  particolars  here. 

(g)  36  Geo.  III.  c  52,  §  41. 
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Name  of  the  Annuitant, 
with  the  Name  and  Age 
of  the  life  or  Lires,  or 
the  Number  of  Yean 
for  which  the  Annoitj 
is  to  endare. 

Degree  of  Bel&- 

tionship.ifany, 

to  be  here 

sUtedason 

the  other 

side. 

Amount  of  the 
Annuity. 

II 

Value  of  the 
Annuity. 

Amount  of 
Duty. 

who  was  bom  on 
the              day  of 
18      . 

InBtalment 
of  Duty  now  paid. 

Interest  or  Disconnt  at  the  Rate 
of  £i  per  Centum  per  Annum 
from  date  when  due  to  thia  date. 

Insert  in  thu»  space  \ 
when     the    Annuity 
commenced,   and  in 
what   manner  it  is 
payable.      The  first 
Instalment  of  Duty 
is  payable  when  the 
Annuitant  shall  haye 
received  a  full  year's 
Annuity.                   / 

Amount  of  the    Tear*8  Annuity 
Allowed  the      Payment  of  Duty 

Balance  received,  £ 

— 

Beceived§                          the  day  of                      18 

the                                     in  full  of  years'  payment  of  my 

annuity,  out  of  the  heritable  f  estate  above  mentioned,  due 

the                day  of                  18  ,  having  first  allowed  or  paid  the 
duty  thereon. 

Kboeift  for  Duty. 

Inland  Rbvbnub  Oppicb,  . — ^Received  the 

day  of  18        ,  the  sum  of  for  duty  on 

account  of  the  annuity  ahove  mentioned 

£  :  : 

Registered 
Duty  charged  ComptroUed 

Control  Clerk.  V  Comptroller  of  Stamps  and  Taxes. 

The  value  of  an  annuity  falls  to  be  computed  from  the  tables 
annexed  to  the  Succession  Duty  Act,  1853.(A)  For  example,  if 
the  annuity  amounts  to  £100,  and  the  annuitant  is  forty  years  of 
age,  the  value  of  the  annuity  is  £1487,  10s.,  1  per  cent  upon 
which  is  £14, 17s.  10s.,  which  is  the  duty  chargeable.    The  duty 

§  Or  retained  in  trust. 

t  Or  personal,  if  payable  out  of  the  moveable  estate. 

(h)  16  &  17  Vict  c  61.    See  also  §  272,  svpra. 
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is  payable  during  the  first  foar  years  by  equal  annual  instalments 
from  the  commencement  of  the  annuity,  and  a  penalty  will  be 
incurred  if  any  of  the  instalments  be  not  regularly  paid.  Should 
the  annuitant  die  before  the  four  years  have  expired,  the  date  of 
death  must  be  communicated  in  writing  to  the  Controller  of  Legacy 
Duties.(t) 

306.  Besidnary  Acconnt— The  rendering  of  this  account  is 
sometimes  attended  with  considerable  trouble  to  agents  ;  but  this 
we  apprehend  mainly  arises  from  inattention  to  the  instructions 
that  have  been  issued  by  the  Board  of  Inland  Revenue,  which  are 
as  follows : — 

1.  Executors  and  trustees,  before  retaining  any  part  of  the 
property  to  their  own  use,  are  to  deliver  the  particulars  thereof  to 
the  Commissioners  of  Inland  Revenue,  or  to  the  stamp  distributor  in 
whose  district  they  reside,  and  pay  the  duty  thereon,  within  fourteen 
days  after,  under  a  penalty  of  treble  the  value  of  the  duty. 

2.  TuM  copies  must  be  rendered  by  executors  of  each  ctccaimt  of 
residue  of  a  deceased  person's  estate,  lodged  by  them  for  the  purpose 
of  paying  the  duty. 

3.  All  rents  of  heritable  estates  directed  to  be  sold,  and  all  divi- 
dends, interest,  and  profits  arising  from  the  personal  estate  of  the 
deceased  subsequent  to  the  time  of  his  or  her  death,  and  all  accumu- 
lations thereof  down  to  the  time  of  the  executor's  or  trustee's 
delivering  the  account,  and  offering  to  pay  the  duty  on  the  residue, 
must  be  considered  as  part  of  the  deceasecPs  personal  estate,  and  must 
be  accounted  for  accordingly  (under  one  or  other  of  the  foregoing 
heads),  pursuant  to  a  decision  of  the  Court  of  Exchequer  in  Trinity 
Term,  1810,  in  the  case  of  the  Attorney-General  v.  Lord  Geo.  Hen. 
Cavendish. 

4.  Effects  not  consisting  of  money  or  securities  for  money  are  to  be 
valued  at  the  time  the  account  is  rendered,  when  inventories  and 
proper  valuations  thereof  will  be  required  to  be  produced.  The  stocks 
are  to  be  valued  at  the  medium  price  of  that  day. 

5.  The  values  of  amvuities  must  be  calculated  by  the  tables 
annexed  to  the  Act  of  16  &  17  Yict.  a  51. 

6.  In  cases  attended  with  special  circumstances,  to  which  the 
official  form  of  account  may  not  be  exactly  suited,  they  may  be 
introduced  into  the  account,  or  stated  in  a  separate  paper  and 
annexed. 

7.  Where  the  residue  of  the  personal  estate  is  given  to  one  for  life, 

(t)  36  Geo.  III.  c.  52,  §  8  ;  16  &  17  Vict  c.  51,  §  31. 
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and  afterwards  to  others,  a  diHind  account  must  be  given  of  the 
rents,  dividends,  and  interests  aocraed  subsequent  to  the  death  of 
the  testator,  and  of  the  payments  thereout  for  interest  of  legacies, 
and  for  interest  of  the  testator's  debts  accrued  after  his  decease^  ao 
that  the  balance  due  to  the  residuary  legatee  for  life  may  appear,  and 
the  proper  duty  be  charged  thereon. 

8.  The  distributor  is  to  require  evidence  to  be  produced  to  him  of 
the  payments  taken  deduction  for  in  the  account^  and  to  certify  on 
account  that  such  evidence  has  been  so  exhibited. 

9.  Even  in  cases  where  it  appears  to  executors  that  no  legacy  duty 
is  exigible  from  them,  by  reason  of  the  deceased's  personal  estate 
having  proved  insufficient  to  discharge  his  personal  debts,  it  is  still 
requisite  that  they  should  render  a  residue  account  of  the  estate,  and 
produce  the  corresponding  vouchers,  in  order  that  it  may  be  ascer- 
tained in  how  far  they  are  entitled  to  exemption  from  duty  on  this 
score. 

The  following  is  the  form  of  the  residuary  account  issued  by 
the  Inland  Revenue  Office : — 

Form  No.  III. — ^Rbsiduary  Account,*  Inland  Rbvknttb. — Form  of 
Account  of  Personal  Estate^  and  of  Momes  arising  from  the 
saky  charge^  or  other  disposition  of  Heritable  Estate  direeled  by 
Will  or  Testamentary  Deed  to  be  soldy  dsc,^  for  the  purpose  of 
having  the  legacy  and  residue  duties  charged  and  assessed 
pursuant  to  the  Acts  of  36  Geo.  III.  e.  52,  and  45  Geo.  III. 
c.  28,  and  55  Geo.  III.  c.  184. 


Directions. 

1.  Executors  and  trustees,  before  the  retainer  of  any  part  of  the 
property  to  their  own  use,  are  to  deliver  the  particulars  thereof  at  the 
Legacy  Duty  Office  in  Edinburgh,  or  to  the  distributor  in  whose 
district  they  reside,  and  pay  the  duty  thereon  within  fourteen  days 
after,  under  the  penalty  of  treble  the  value  of  the  duty.(A;) 

2.  All  rents,  dividends,  interest,  and  profits  arising  from  the  personal 
estate  of  the  deceased,  or  from  the  heritable  estate  directed  by  will  to 

*  Hub  aooount  Bhonld  be  deUvered  in  duplicate,  either  pexvonally  or  by  An  agent 
at  the  head  office  in  Edinboigh,  or  at  a  stamp-office  in  the  oonntiy,  and  not  aent 
by  po0t(/)  This  fonn  is  for  property  ohaigeable  under  the  Legacy  Duty  Acta.  A 
separate  form  is  snpplied  for  property  chargeable  under  the  Suooession  Duty  Act 


( j)  It  Ib  imperative  that  the  account 
be  delivered  in  duplicate  in  manner 
stated. 


(h)  The  duty  here  falls  to  be  paid 
upon  the  form  of  l^;acy  receipt  given 
above. 
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be  sold,  &c.y  subsequently  to  the  time  of  the  death,  and  all  accumula- 
tions thereof  down  to  the  time  of  delivering  the  account  and  offering 
to  pay  the  duty  on  the  residue,  must  be  considered  as  part  of  the 
estate,  and  be  accounted  for  accordingly.  (Z) 

3.  In  cases  of  insolvency,  or  when  the  shares  of  the  residuary 
legatees  shall  not  be  of  the  value  of  £20  each,  an  account  must 
nevertheless  be  rendered  by  the  executors  in  the  manner  before 
directed,  in  order  that  the  commissioners  may  satisfactorily  ascertain 
that  the  estate  is  not  chargeable  with  duty. 

An  inventory  of  the  deceased's  estate  was  recorded  in  the  Sheriff- 
Court  Books  of  the  day  of  18 

Scotch  Begister,  No.         18        Folio  {m) 

An  Account  of  the  Personal  Estate,  and  of  Monies  arising  out  of  state  these 
the  Real  Estate  of  ,  who  died  t  on  the  P*rticulara 

day  of  One  thousand  eight  hundred  ^^^  strike 

exhibited  by  ,  the  executor  out  sach 

or  trustee  acting  under  the  will  or  deed  of  settlement  of  the^^  "j|^ 
deceased,  recorded  in,  or  as  executor-dative,  nominated  by  the  able  to  the 
Sheriff  of  ^«- 

The  duty  on  the  property  comprised  in  this  account  became  payable  if  the  Duty 

on  the  death  of  ,  who  died  the  became 

payable  on  the 
death  of  any 
[This  account  should  include  aU  the  personal  estate  of  the  deceased,  person  other 

at  home  or  abroad,  and  any  property  over  which  the  deceased  had  a  l^^'jj^® 
general  power  of  appointment,  and  also  the  proceeds  or  value  of  any  (or  Intestate) 
heritage  or  real  property  which  the  deceased  directed  to  be  sold,  Pj««*e  insert 
and  also  any  heritage  whicbjthe  executors  or  trustees  have^sold^  or  ticuUms  here, 
intend  to  sell,  under  the  power  conferred  by  the  testamentary  deed ; 
with  all  acciimulations  to  the  date  of  the  account,  (n)] 


t  State  here  whether  the  deceased  died  tatate  or  inUskOe, 

blanks  are  fanuBhed  by  the  letter 
which  is  usually  sent  by  the  Board 
to  the  executor, 
(n)  See  §§  153, 160. 


(0  The  several  items  of  accumula- 
tion are  detailed  in  the  end  of  the 
form. 

(m)  The  particulars  for  filling  these 


[Description  op  Property. 
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Money,  and 
Property 
converted 
into  Money, 
are  to  be 
inserted 
in  Column 
No.  1,  and 
the  date 
when  oon- 
verted 
affixed. 

NOTl.— If 
there  should 
not  be  room 
in  this 
Form  for 
the  par- 
ticuUrs  of 
any  descrip- 
tion of 

the  Property, 
the  total 
only  of  the 
Amount  or 
Value  of 
such  Pro- 
perty is  to 
be  inserted 
here,  and 
the  par- 
ticulars are 
to  be  stated 
on  a 
separate 

The  shares 
unconverted 
are  to  be 
valued  at 
the  medium 
price  of  the 
day  on 
wMch  the 
Account 
is  dated.(9) 


DEscKipnosr  of  pjeioferty. 


Cash  in  the  house,  ftv**^  .^#  ^ 
Cash  at  the  banker's,  Cu^jt  va«.(  CA 
t  Fumiture,  plate,  linen,  china,  J 

books,   pictures,   wearing   ap-  > 

parel,  jewels,  and  ornaments, (r)  j 
I  Wine  and  other  liquors,      . 
I  Horses  and  carriages,  farming  | 

stock,     and     implements     of  I 

husbandry,(«)  .  .  .  j 
J  Stock  in  trade,  .... 
t  Good-will,    &c.,    of    trade  or  I 

business,  .         .         .         .       j 
Life  Assurance  policies, 
Rents     and    feu-duties     falling ) 

under  executry,         .         .       j 
Bonds,  bills,  notes,  and  interest  ) 

due  at  the  death,                       j 
Book  and  other  debts,  . 
Bank  shares, — viz 

Eailway  shares, — viz.,  . 

Other  shares, — viz.. 

Carried  forward, 


Di^eof 
Sales,  if 
8old.(o) 


Ko.1. 


Money  Beoelred 

andPropertj 

Oonrertea  into 

Monoy. 


ti!£^ 


JH.WJ. 


NolS. 
Viloe  of  riu|iottj 


MOD^. 


'1^. 


h 


d. 


X  Property  not  converted  into  money  is  to  be  valned  at  the  time  the  aooount 
is  rendered  and  inserted  in  Column  No.  2,  and  inventories  and  proper  valuatioiis 
must  be  produced. (|>) 


(o)  These  particolars  are  necessary  ' 
to  admit  of  the  figures  being  checked. 

{p)  This  means  the  value  at  the 
date  the  account  is  signed.  As 
regards  stocks  or  shares  quoted  on 
the  Stock  Exchange,  the  value  may  be 
taken  from  the  Stock  Exchange  list, 
the  account  in  that  case  being  dated 
to  correspond  with  the  date  of  the 
quotations.  The  value  of  other  stocks 
or  shares  may  be  instructed  by  letters 
from  the  secretaries  of  the  oom- 
panies. 

As    regards    heritable     property 


directed  to  be  sold,  but  not  sold  at 
the  date  of  the  account,  it  is  not  jwfi- 
tivdy  neceasaiy  to  produce  a  valnation 
by  a  licensed  appraiser.  A  detailed 
statement  of  the  rent  and  deduction 
from  it  may  suffice. 

(q)  This  means  the  average  price 
when  the  prices  of  the  day  vaiy. 

(f )  The  appraisement  of  fumitoie 
need  not  be  stamped. 

(«)  Where  the  deceased  was  a 
partner  in  a  business,  a  balance  sheet 
showing  the  proportion  of  his  ; 
and  liabilities  must  be  produced. 
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Date  of 
Sales, 
if  Soli 


Brought  forward, 
The  stocks  or  other  securities  of  ] 
British     colonies,     and     any 
money      invested      in      the  I 
colonies — viz.,  . 


Ships^  or  shares  of  ships, 
Dividends  on  the  above  shares  ) 
and  stocks  due  at  the  death,     j 


ii 

Exchequer  hills,  .  £ 
Bank  stock,  .  .  £ 
East  India  stock,  £ 
East  India  bonds,  £ 
3  per  cents,  consols,  £ 
3  per  cents,  reduced,  £ 
New  3  per  cents,  .  £ 
Dividends  on  the  above  stocks  |^ 

due  at  the  death,  .         .         .  j 
The  stocks  or  public  securities  of 

Foreign     States,     and 

money  invested  abroad- 


•  ) 
arities  of  ] 
id  any  > 
i — ^viz.,  j 


Property  which  the  testator  had  ) 
power  to  appoint  as  he  thought  > 
fit — viz.,  .         .         .         .       j 


Property  not  comprised  within  ) 
the  above  description,  viz.,  §     J 


Carried  forward. 


No.1. 

Money  Received 

and  Property 

Oonverted  into 

Money. 


8,    d. 


No.  2. 

Value  of  Property 

not 

Converted  into 

Money. 


£      8.\d. 


§  ParticnlArs  should  be  given  of  any  legacy,  residae,  or  other  property  which 
has  vested  in  the  deceased,  but  which  may  not  at  present  be  available  for  division,  in 
oonseqaeHoe  of  its  being  liferented  by  persons  now  liying,  or  from  any  other  cause, 

X 


Note.— If 
there  shonld 
not  be  room 
in  this  Form 
for  the  par- 
ticulars of 
any  descrip- 
tion of  the 
Property, 
the  total 
only  of  the 
Amount  or 
Value  of 
such  Pro- 
perty is  to 
be  inserted 
here,  and 
the  par- 
ticulars are 
to  be  stated 
on  a 
separate 
paper. 
The  stocks 
unconverted 
are  to  be 
valued  at  the 
medium 
price  of  the 
day  on 
which  the 
Account 
Is  dated. 
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^' 


'iiio 


V^. 


^ 


H  Heritable  estate,  including  feu- 
duties,  tacks  and  heritable  bonds 
excluding  executors,  directed  to 
be  sold,  as  per  statement  of 
particulars  annexed,(^) 
Carried  forward 


1 

£ 

(((. 

* 

- 

IF  When  directed  by  the  will  or  deed  of  settlement  to  be  sold  or  uplifted. 
Heritable  estate,  if  not  directed  to  be  sold,  is  chargeable  with  suooeesion  duty. 

(t)  The  statement  may  be  in  this  form : — 

I.  Propbrtt  Actually  Sold. 


Description. 

Tenitze. 

Date  of  Side. 

SunReaUMd. 

House  and  Premises,  No.  100 
Gladstone  Hill,  Edinburgh, 
occupied  by  JLB., 

Landed  Estate  called  Tipton, 
County  of  Linlithgow,  occupied 
byA-R,       .        .        .        . 

House  and  Garden,  Corstorphine, 
occupied  by  A.  B., 

Burgage. 

Crown. 

Long  Lease, 

expiring 
Mart  1900. 

Ist  Oct  1883. 

Do. 
Do. 

^£2000 

£10,000 
£1000 

£13,000 

And  then  there  will  be  carried  into  the  account  the  following : — 
Burgage  property  sold  as  per  statement^  ....  £2000    0    0 
And  so  with  the  other  items. 

II.  Propbrtt  Still  Unsold: 
House  and  Garden  at  Corstorphine  called  Tipton,  occupied  by 

A.  B.  at  the  yearly  rent  of, £50    0    0 

Deduct — 

Feu-duty, £2  10    0 

Repairs  at  10  per  cent,  .500 

Insurance, 0  10    0 

8    0    0 


£42    0    0 

Worth  15  years*  purchase, 15 


Value, 


£630    0    0 
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(Insert  the  Toted  of  Column  No.  1  vn  Column  No.  2), 
Total  of  property, 


PAYMENTS. 

Fees  of  the  confinnation  and  inventory  ) 
or  stamp  duty,      .         .         .         .      / 

Sickbed  and  funeral  expenses,  . 

Expenses  attending  the  executorship  or  ) 
administration,      .         .         .         .      j 

Debts  on  open  account,  rent  and  taxes,  ] 
wages,  &c.,  due  at  the  death  of  the  de-  > 
ceased, j 

Debts  on  personal  bond  and  other  se- ) 
curities,  ditto,        .         .         .        .      j 

II  Pecuniary  legacies  already  paid,  per ) 
schedule  annexed,         .        .^      .      j 


(Deduct  the  Total  of  the  paymenia  from  the 
Total  of  the  property)^ 

Nett  amount  of  Property  carried  doTm, 
To  show  the  balance  of  cash,  if  any.(t£) 
Total  of  Column  No.  1,      .        .  £        :      ; 
Total  of  payments,     .         .        .  £        :      : 


Cash  account. 


.  £ 


(ti)  The  object  of  this  balance  is  to 
enable  the  Board  to  charge  interest 
from  the  time  of  the  conyendon  of 


11  SUt«  when  duty  p^id. 


Note  FOB 
THB  Dis- 
tributor OF 

^TAMPa — 
The  Dis- 
tributor to 
certify  that 
legal  evidence 
has  been  pro- 
duced to  him 
of  theee 
Payments ; 
and  a 
Schedule 
of  these 
Deductions, 
signed  by  the 
IVnstee  or 
Executor  is 
to  be 
annexed. 


the  various  inyestments  until  the 
rendering  of  the  account^  if  that 
erent  be  long  deferred. 


Digitized  by  LjOOQIC 


308 


TAXES  ON  SXrCOBSSIOK. 


Nett  amotmt  of  property  brought  forward,     .  £ 

ACCUMULATIONS  OF  INTEREST,  DIVIDENDS, 
BENTS,  &a 

Bents  of  heritable  estate  directed  to  be  sold,  to  the  ) 
time  of  sale,  if  sold ;  if  not  to  the  date  of  this  account,  J 

Dividends  on  the  stocks  and  funds  sold,  to  the  time  | 
of  sale ;  and  of  those  lemaining  unsold,  including  J^ 
the  last  dividends, j 

Profits  of  f  ann  or  business,  to  the  date  of  this  account, ) 
or  whilst  carried  on, I 

Interest  on  bonds  and  other  securities  paid  of^  to  the  ] 
day  of  payment ;  and  of  those  outstanding  to  the  > 
date  of  this  account, j 

Interest  at  4  per  cent  on  £  being  the  balance  | 
of  cash  in  hand,  as  on  the  other  side,  to  the  date  > 
of  this  account,  .  x ) 

Income  of  bank,  canal,  railway,  and  other  shares,  to  the  \ 
time  of  sale,  and  of  those  remaining  unsold,  and  on  ( 
other  property  yielding  an  income  not  included  in  ^ 
any  of  the  above  items,  to  the  date  of  this  account, } 

The  value  of  the  benefit  accruing  to  the  executor  or 
other  person  entitled  to  the  residue,  from  the  interest 
of  money  or  dividends  of  stock  retained  to  answer 
vested  or  contingent  legacies,  payable  at  a  future  day 
without  the  intermediate  interest  or  dividends,     . 


Total, 


.    £ 


PAYMENTS  OUT  OF  INTEREST,  &o.(t;) 

Interest  on  bonds,  and  other  securities, 
due  from  the  estate,    .... 
Interest  on  pecuniary  legacies, 
Payments  on  account  of  annuities,  . 
Other  payments,  if  any — viz., 


*.    d. 


{Deduct  the  total  amount  of  these  paymente  from  Hie 
preceding  total), £ 

Balance,      •    £ 


Ko.8. 


(v)  As  all  interests  and  monies  dne  I  account,  so  inversely  all  such  due 
to  the  estate  must  be  included  in  the  |  from  it  must  be  deducted. 
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DEDUCTIONS  FEOM  EESIDU£ 

Betained  to  pay  debts  still  due  from  the 

estate,(ti7)  .        .         .         . 
Betained  to  pay  outstanding  legacie8,(a;)  • 
Yalne  of  specific  legacies,  per  schedule 

annexed,    ..,••• 


£     8.   cL      £ 


Total  deductions, 
Kett  Residue, 


«.   d. 


TbeDiB- 
tributor  to 
oertifytluit 
ovidoDOO 
has  been 
prodaoed  to 
tiimof  the 
exifltenoo 
of  these 
Debts;  and 
a  Schedule, 
signed  by 
the  Trustee 
or  Executor, 
is  to  be 
annexed. 
A  Schedule 
of  Partieulan 
of  these 
Deductions 
to  be 
annexed. 


Deduct  any  portion  of  the  Residue  not  liable  to  duty, 
or  for  which  duty  is  paid  on  separate  receipts — viz.,(y) 
Residue  on  which  duty  is  chaigeable,(2)     •         .         .£ 

Declaration,  (a) 

do  declare  that  the  foregoing  is  a  just  and  true  account.     And  ^^^ 
offer  to  pay  the  sum  of  £  for  the  duty,  after  the  rate  ^^  g^ 

of  £         per  cent,  upon  the  sum  of  £  being  of  the  said  is  the  whole 

residue  and  moneys  to  which  entitled  and  intend  to  retain  to  ^^^  ^^ 

own  use,  or  for  the  use  of  being  of  the  deceased.  Residue. 

Dated  this  day  of  18    .  S^!^ 

{Here  sign  the  accou7U)(b)  .        Smee'^fthe 

Reslduaiy 


(w)  Debts  may  be  unpaid  for 
various  reasons :  they  may  be  dis- 
puted ;  the  creditor  may  have  recently 
died,  and  so  forth. 

(x)  The  legatee  may  be  an  inficmt, 
or  be  resident  abroad^  or  have  mort- 
gaged his  legacy  to  one  and  sold  the 
remainder  of  his  interest  to  another, 
or  other  circumstances  may  render  it 
inexpedient  to  pay  the  legacy  at  the 
time.  In  such  cases,  the  board  insist 
on  the  duty  on  the  legacies  being 
paid  before  permitting  them  to  be 
claimed  as  deductions  from  the  estate. 

(y)  The  widow's  portion  falh  to  be 
deducted,  '^ere^  alsq^  legatees  are 
in  different  degree  of  kin  to  the  de- 
ceased, they  must  not  all  be  inserted 
in  the  declaration,  as  the  Board  will 
not  stamp  one  document  with  several 
rates  of  duty. 


Where  the  executor  is  not  one  of  Le^tees 
the  residuary  legatees,  it  is  preferable  y.^^^^' 
to  transfer  the  whole  of  the  residue  their 
to  legacy  receipts,  and  get  the  legatee's  Relation- 
signature  thereto.    This  will  save  a  ?J"P  <^' 
special  receipt  ity°^^^ 

(z)  The  duty  must  be  paid  at  the  woids  of  the 
time  the  account  is  passed.  Act,  as  set 

(a)  The  whole  of  the  beneficiaries'  ^^^h  in  §  298 
names  must  be  inserted  in  the  declare  ^^^^^^ 
ation.     Where   any  who   acquired 

vested  interests  have  died,  the  names 
of  the  representatives  of  such  must 
be  given.  In  such  cases  two  duties 
may  be  payable. 

(b)  The  executor  must  himself  date 
and  sign  the  account,  or  one  executor 
may  sign  for  himself  and  the  others. 
The  signature  of  an  agent  is  not 
sufficient 
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ASSBSSMEKT. 

The  duty  on  the  within-mentioned  sum  of  £  ,  at  the  rate  of 

£  per  cent,  is  assessed  at  £ 

By  the  CommissionerB  , 

Legacy  Duty  DeparttnerUj  Edwhurgh^  ,18    • 

Sboeipt  F09  Duty. 

Inland  Beyenub  Office,         • — Received  the         day  of 
18     ,  the  sum  of  for  Duty. 

£        :        : 
Begistered  , 

Duty  charged  ,  ComptroUed  , 

Control  Clerk  9  Comptroller  of  Stamps  and  Taxes, 

807.  Time  for  rendering  the  Sesiduary  Acconnt— There 
is  no  time  fixed  witiiin  which  the  account  requires  to  be  rendered, 
but  it  should  be  rendered  as  soon  as  possible  after  the  death,  as 
duty  is  payable  on  the  accumulation  of  the  property,  and  interest 
is  also  chargeable  at  4  per  ceut.  on  the  balance  of  cash  in  the 
hands  of  the  executor. 

808.  The  rendering  of  the  Acconnt  Oompnlsory.— Excepting 
in  the  case  of  a  widow,  where  she  is  the  sole  residuary  legatee,  an 
account  must  be  lodged  in  evexy  case,  even  in  cases  of  insolvency, 
or  where  the  residuary  legatees  receive  less  than  £20  each,  in 
order  that  the  Commissioners  may  satisfy  themselves  as  to  the 
liability  of  the  estate  to  duty. 

309.  Accounts  deliyered  in  the  Oonntry.— Executors  may 
render  the  account  and  pay  the  duty  thereon  to  the  stamp-dis- 
tributor of  the  county  or  district  in  which  they  reside.  Each 
distributor  transmits  the  receipts  and  residuary  accounts  left  with 
him  to  the  head-office  at  stated  times,  and  these  are  afterwards 
returned  didy  stamped  and  registered,  to  be  redelivered  to  the 
persons  to  whom  they  belong. 

II.  The  Succession  Duty. 

810.  The  Succession  Duty  Act— This  Act  came  into  opera- 
tion on  19th  May,  1853(c),  and  it  is  retrospective  in  its  operation 
as  to  the  property  chargeable  with  duty,  and  as  to  the  mode  of 

(c)  16  &  17  Vict.  c.  61,  §  64. 
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taxing  leasehold  prop6rty.(c2)    There  are  also  specially  incorporated 
into  it  the  provisions  of  the  36  Qeo,  IIL  c-  62  which  relate  (e) — 

1.  To  the  mode  of  paying  duty  on  gifts  by  way  of  annuity.(/) ' 

2.  To  money  to  be  laid  out  in  the  purchase  of  an  annuity.(^ 

3.  To  legacies  whose  value  can  only  be  ascertained  by  appUca- 

tion  of  the  allotted  fund.(A) 

4.  To  legacies  to  be  enjoyed  by  different  persons  in  succession, 

or  having  partial  interests  therein.(t) 
6.  To  the  persons  by  whom  the  duty  in  such  cases  is  to  be 
paid.(j) 

6.  To  the  mode  of  charging  duty  on  unproductive  articles  to  be 

enjoyed  in  specie.(A;) 

7.  To  gifts  satisfied  otherwise  than  in  money.(2) 

311.  Object  of  Act — The  object  of  the  Act  is  to  impose  upon 
real  property  and  personal  property  conveyed  by  deed  other  than 
a  will  accruing  to  ^ny  person  by  reason  of  death,  the  same 
liability  to  duty  which  the  Legacy  Duty  Acts  had  previously 
imposed  upon  personal  property  derived  under  a  wiU  or  intestacy. 

312.  What  is  "Real  Property''  within  the  Act.— The  term 
real  property  includes  all  freehold,  copyhold(m),  customary,  lease- 
hold, and  hereditaments,  and  heritable  property,  whether  corporeal 
or  incorporeal(7i),  in  Great  Britain  and  Ireland,  except  money 
secured  on  heritable  property  in  Scotland,  and  all  estates  in  any 
such  hereditaments.(o) 

Previous  to  the  passing  of  the  Succession  Duty  Act,  leasehold 
property  was  subject  to  the  operation  of  the  Legacy  Duty  Acts, 
but  the  former  Act  expressly  exempts  such  property  from  legacy 
duty,  and  makes  it  chargeable  with  succession  duty  in  the  same 
way  as  heritable  estates.(p) 

Formerly,  money  secured  on  heritable  property  in  Scotland  was 
considered  heritable,  but  by  an  Act  passed  on  31st  December, 
1868(9),  all  heritable  securities  are  made  moveable  property 
(whether  they  shall  have  been  granted  before  or  after  that  date)i 


(d)  16  &  17  Vict  c.  61,  §§  15,  19. 

{e)  Ibid.  §  32. 

(/)  36  Geo.  III.  c.  52,  §  8. 

(g)  Ibid.  §  10. 

{h)  Ibid.  §  11. 

(i)  Ibid  §  12. 

(j)  Ibid  §  13. 


(k)  Ibid  §  14. 

(0  Ibid  §  23. 

(m)  See  deflnitions  in  §  209. 

(n)  See  §§  83,  235. 

(o)  16  &  17  Vict  c.  51,  §  1. 

(p)  Ibid  §  19. 

(q)  31  &  32  Vict  c.  101,  §  117. 
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80  as  to  devolve  to  the  personal  representatives  of  the  deceased 
owner,  except  where  they  are  expressly  conceived  in  favour  of  heirs 
easclAiding  executors. 

313.  What  is  "Personal  Property''  within  the  Act— The 
term  personal  property  does  not  include  leaseholds,  but  includes 
money  payable  under  any  eugagement,  and  money  secured  on 
heritable  property  in  Scotland,  and  all  other  property  not  com- 
prised in  the  preceding  definitions  of  ''  real  property."(^) 

'  The  term  ''  money  payable  under  any  engagement "  includes  an 
annuity  under  a  deed,  also  money  secured  by  bond.(s) 

Within  the  Act,  the  term  property  includes  real  and  personal 
property.(^) 

The  liability  to  duty  on  personal  property  is  governed  by  the 
domicile  of  the  owner  at  the  time  of  death.  Consequently  the 
whole  personal  property  of  a  person,  dying  domiciled  within 
the  United  Kingdom  is  liable  to  duty,  wherever  such  property 
may  be  actually  situated  at  the  time  of  death ;  and  conversely,  the 
personal  property  of  a  person  dying  domiciled  out  of  the  United 
Kingdom  is  not  liable  to  duty,  though  the  property  be  situated  in 
this  country  at  the  time  of  his  death.(t^) 

314.  What  the  term  ''Succession''  denotes.— This  term 
denotes  "  any  property  chargeable  with  duty  "  under  the  Act(t;) — 
%.e.,  the  actual  property  to  which  the  successor  is  entitled,  not  the 
mere  act  of  succeeding  to  it  This  distinction  between  property 
and  succession  must  be  kept  in  view  in  reading  the  Act  The 
Act  imposes  a  duty  on  a  succession ;  so  property,  by  passing  inter 
vivos,  may  under  it  escape  the  duty  altogether.(u;) 

A  succession  is  created  in  the  case  of  a  disposition  or  will  as 
soon  as  it  takes  effect,  and  in  the  case  of  intestacy,  at  the  death  of 
the  intestate ;  and  the  liability  of  the  successon  to  duty  attaches 
immediately  upon  its  being  created,  although  the  duty  is  not 
actually  payable  until  the  succession  falls  into  possession.(a;) 

The  property  chargeable  with  duty  under  the  Legacy  Duty 
Acts  is  exempt  from  Succession  Duty,  consequently  a  legacy  is  not 
a  succession.(y) 


(r)  16  &  17  Vict  c.  51,  §  1. 
(«)  Hanson,  p.  227. 
(0  16  &  17  Vict,  a  51,  §  1. 
(u)  Hanson,  pp.  67,  219. 
(v)  16  &  17  Vict  c.  61,  §  1. 


(to)  Hanson,  p.  22&  But  see  §  15 
of  16  &  17  Vict  c  51,  and  §  38  of 
44  Vict  c.  12. 

(x)  16  &  17  Vict  0.  62,  §  20. 

(y)  16  &  17  Vict  c.  51,  §  1. 
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815.  What  I)i8po8ition8  and  Devolutions  of  Property  confer 
SnocesBion.— The  words  of  the  Act  are(j?)  :—  A^.j  '^^f, 

Every  past  or  future  disposition  of  property,  by  reason  whereof      f^.i  .h^ 
any  person  has  or  shall  become  beneficially  entitled  to  any  property,       ^      v 
or  the  income  thereof,  upon  the  death  of  any  person  dying  after  the         —      ~ 
19th  day  of  May,  1853,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  and  either  originally^or  by  w^,y  of 
substitutive  limitation;  and  every  devolution  by  law  of  any  ben&- 
ficial  interest  in  property,  or  the  income  thereof,  upon  the  death  of 
any  person  dying  after  the  19th  day  of  May,  1853,  to  any  other 
person,  in  possession  or  expectancy,  shall  be  deemed  to  have  con- 
ferred or  to  confer  on  the  person  entitled  by  reason  of  any  such 
disposition,  or  devolution,  a  ''  succession  "  :  and  the  term  "  successor  " 
shall  denote  the  person  so  entitled;  and  the  term   "predecessor" 
shall  denote  the  settlor,  disponer,  testator,  obligor,  ancestor,  or  other 
person  from  whom  the  interest  of  the  successor  is  or  shall  be  derived. 

This  section  of  the  Act,  it  will  be  seen,  divides  property  into 
two  classes — ^viz.,  that  which  is  acquired  by  ''  disposition  "  and  that 
which  is  acquired  by  "  devolution  by  law.^' 

Under  a  disposition  is  included  every  interest  acquired  in  pro- 
perty by  means  of  any  act,  inter  vivos  or  testamentary  of  the 
owner,  and  which  interest  is  so  limited  as  to  accrue  either  in 
point  of  right  or  of  possession  upon  a  death  taking  place  after 
19th  May,  1853. 

Under  a  devolution  by  law  is  included  every  transmission  by 
act  of  law  of  the  interest  of  any  owner  dying  after  19th  May, 
1833,  to  his  real  or  personal  representative.(a) 

The  part  of  the  section  which  relates  to  devolutions  by  law  is 
not  retrospective,  but  the  part  which  relates  to  successions  by  dis- 
positions is  so. 

The  term  disposition,  as  here  used,  must  be  taken  to  signify 
every  act  or  obligation  other  than  by  way  of  sale,  whereby  one 
person  confers  on  another  any  beneficial  interest  in  property  or  the 
income  thereof.  Cases  of  bond  fide  sale  are  expressly  exempted 
from  the  operation  of  the  Act(&),  and  so  also,  in  certain  cases,  are 
"Bonds  or  Contracts  for  valuable  consideration  in  money  or 
money's  worth."(c) 

A  person  succeeding  under  an  entail  is  held  to  derive  his  title 

(«)  16  &  17  Vict  c.  61,  §  2.  I       (6)  16  &  17  Vict.  c.  67,  §  7. 

(a)  HansoD,  p.  228.  |       (c)  Ibid.  §  17. 
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by  devolntion  from  his  immediate  ance8tor(d)^  except  where 
called  nominatim,  when  he  is  held  to  take  by  disposition  from  the 
maker  of  the  entaU.(6) 

Under  the  Act  successions  are  conferred  in  the  following 
cases: — 

1.  By  any  person  taking  by  snirivorship  any  beneficial  interest 
in  any  property  held  jointly.  But  there  is  no  succession  by 
survivorship  as  between  husband  and  wife.(/) 

2.  By  general  powers  of  appointment  when  executed.(gr) 

3.  By  the  extinction  of  any  charge,  estate,  or  interest  determin- 
able by  the  death  of  any  person,  or  at  any  period  ascertainable 
only  by  reference  to  death,  such  as  terce,  annuities,  and  other 
burdens ;  also  the  increase  either  of  income  or  of  capital  at  the 
ending  of  the  burdens.(&) 

4.  By  dispositions,  not  being  bond  fide  sales,  and  not  conferring 
an  interest  expectant  on  death  on  the  person  in  whose  favour  the 
same  is  made,  accompanied  by  the  reservation  of  a  benefit  to  the 
granter,  &c.(i) 

5.  By  dispositions  to  take  effect  at  periods  dependent  on  death, 
or  made  with  an  engagement,  secret  trust,  or  arrangement,  or  made 
for  evading  duty.(j) 

But  persons  who  on  19th  May,  1853,  were  entitled  to  heritable 
property,  subject  to  leases  for  life,  are  not  liable  to  duty  in  the 
event  of  the  leases  determining  in  their  lifetime(A;) ;  and  a 
succession  derived  from  more  predecessors  than  one,  the  propor- 
tional interest  not  being  distinguishable,  shall  be  deemed  to  be 
derived  equally  from  each  predecessor,  unless  an  agreement  be 
made  with  the  commissioners.(Z) 

316.  Rates  of  Duty.— The  following  duties  are  levied  in  respect 
of  every  succession  chargeable  under  the  Act,  according  to  the 
value  thereof,  viz. : — 
Lineal  issue  or  lineal  ancestor  of  the  predecessor,  £1  per  cent  (m) 
Brothers  and  sisters  of  the  predecessor,  and  their 

descendants, £3    do. 


(d)  L(yrd  Adv.  v.  Zetland,  5th 
Dec.  1876,  4  R.  199,  H.  L.  12tli  Feb. 
1878. 

(e)  Lord  Adv.  v.  Drvmmond^  16th 
July,  1867,  40  Jar.  21.  i" 

(/)  16  &  17  Vict  c.  W,  §  3. 
(^)  iWrf.  §  4. 


{h)  Ibid.  §  6. 
(t)  Ibid.  §  7. 
( j)  Ibid.  §  a 
(k)  Ibid.  §  6. 
(0  Ibid.  §  13. 

(m)  See  §  324  as  to  exemption 
from  the  1  per  cent.  duty. 
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Brothers  and  sisters  of  the  father  or  mother  of  the 

predecessor,  and  their  descendants,     .        .    £5  per  cent 

Brothers  and  sisters  of  a  grand&ther  or  grand- 
mother of  the  predecessor,  and  their  descend- 
ants,          £6      do. 

Any  other  person^ £10    do. 

The  hnahftnd  or  wife  of  thfl  p7y^onoQqp|»  ]a  t^nt^Ti^j'gflftKlA  mf\ 
dnty,  and  a  successor  whose  husband  or  wife  is  of  r\Ptn^r  rftlfttiny- 
ship  to  the  predecessor,  is  chargeable  w^'^^  ^,Tity  »t-  ^^'^  loy<>r  rate. 

317.  Mode  of  Oalculating  the  Duty.— As  already  mentioned(n), 
the  mode  of  calculating  the  legacy^dnty  is  regulated  by  the  pro- 
visions of  the  36  Geo.  III.  c.  52,  which  are  by  45  Geo.  IIL 
c  2S(p),  made  applicable  to  legacies  and  shares  of  money  arising 
oat  of  heritable  estate. 

These  provisions  now  apply  for  the  most  part  to  the  duty 
imposed  by  the  Succession  Duty  Act  upon  successions  in  personal 
property.(p) 

Following  the  order  of  the  summary  of  the  rules  already  given 
with  regard  to  legacy  duty($),  the  rules  with  regard  to  the  calcula- 
tion of  the  duties  on  successions  may  be  stated  as  follows(r) : — 

1.  Immediate  Qifis  of  Capital. — The  value  of  the  succession  is 
to  be  calculated  without  regard  to  any  contingency  which  might 
pass  the  property  to  some  other  person ;  but  in  the  event  of  the 
same  so  passing  from  the  successor  by  the  happening  of  the  con- 
tingency, any  duty  which  may  appear  to  have  been  overpaid  is  to 
be  returned  to  him.(«)    The  duty  is  to  be  paid  all  at  once. 

2.  Qifts  hy  way  of  Annuity. — The  duty  is  to  be  charged  only 
on  the  value  of  the  annuitant's  interest,  calculated  according  to  the 
tables  annexed  to  the  Succession  Duty  Act,  and  payable  at  the 
times,  in  the  manner  and  subject  to  the  rules  already  stated  under 
this  heading.(Q    - 

3.  Qifts  to  Several  Persona  in  Succession. — If  the  several  per- 
sons succeeding  to  the  personal  property  be  all  chargeable  with 
the  same  rate  of  duty,  the  whole  duty  is  payable  at  once  for  the 
whole  property ;  but  if  they  are  liable  to  different  rates,  the  duty 


(n)  §  291  tw^ra. 

(o)  §7  of  Act. 

\p)  16  &  17  Vict.  c.  61,  §  32. 

(^)  §  291  tu^a. 


(r)  Summarised  from  Hanson,  pp. 
26-30. 
(»)  16  &  17  Vict.  c.  62,  §  36. 
(0  16  &  17  Vict.  c.  61,  §  32 ;  §  291 
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is  to  be  calculated  and  paid  according  to  the  valae  of  the  interest 
of  each  person  in  the  way  ah^eady  stated.(iz) 

4.  Oifts  in  Joint-Tenancy. — ^Duty  is  chargeable  in  proportion  to 
the  legatee's  respective  interest  in  the  succession  in  manner  already 
mentioned.(t;)  But  the  Succeesion  Act(w)  makes  all  joint 
tenants  liable  to  duty  in  respect  of  any  increase  of  benefit 
accruing  to  them  by  survivorship.  Therefore  legatees  in  joint- 
tenancy  are  now  chargeable  with  duty  in  respect  of  any  further 
interest  which  they  acquire  by  the  death  of  their  co-legatees,  as 
well  in  cases  where  the  latter  are  originally  chargeable  with  duty^ 
as  in  those  where  they  are  exempt.  In  the  case  of  a  gift  to 
husband  and  wife  jointly,  either  in  liferent  or  in  fee,  no  duty 
becomes  payable  on  the  death  of  the  one  who  dies  first  But 
if  the  gift  is  such  as  to  confer  on  them  a  succession  in  the  first 
instance,  duty  must  be  paid  on  the  value  of  an  annuity  for  the 
longest  of  the  two  lives.(a?) 

6.  Property  given  subject  to  Powers  of  Appointment, — ^The 
rules  are  the  same  as  those  already  stated ,  under  the  Legacy 
Acts(y),  with  this  addition  made  by  the  Succession  Duty  Act(2), 
that  property  appointed  in  execution  of  any  general  power  taking 
effect  upon  a  death  (including  a  power  created  by  will)  is  liable  to 
duty,  as  a  succession  derived  by  the  donee  of  the  power  from  the 
person  by  whom  it  was  created,  notwithstanding  that  there  is  no 
gift  of  any  previous  interest  in  the  property  subjected  to  the 
power. 

6.  Money  directed  to  he  laid  out  in  Land. — ^The  rules  here  are 
also  the  same  as  those  previously  stated  under  the  Legacy  Acts(a), 
with  this  addition  made  by  the  Succession  Duty  Act(&),  that  dl 
personal  property  which  is  subject  to  any  trust  for  investment  in  the 
purchase  of  heritable  estate,  is  to  be  charged  with  succession  duty, 
so  far  as  it  is  not  chargeable  under  the  Legacy  Duty  Acts,  either 
as  heritable  or  personal  property  according  to  the  circumstances. 
After  the  money  has  been  actually  laid  out,  the  duty  is  the  same 
as  on  heritable  property. 

7.  Successions  in  Personal  Property, — The  duty  is  to  be  assessed 
and  paid  in  the  same  manner  as  on  legacies.(c) 


(u)  See  §  291  supra  under  this 
heading: ;  16  &  17  Vict.  c.  51,  §  32. 
(v)  See  §  291  under  this  heading. 
(w)  16  &  17  Vict  c.  51,  §  3. 
(x)  Hanson,  p.  254 


(y)  §  291  supra, 
(z)  §  4  of  Act 

(a)  §  291. 

(b)  §30  of  Act 

(c)  §32  of  Act. 
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8.  Successions  in  Heritable  Property. — The  following  distinc- 
tions obtain—* 

(1.)  Where  the  Property  yields  an  Annual  Income.  —  The 
duty  is  charged  upon  the  value  of  the  successor's  life- 
interest  in  the  annual  value  of  the  property,  calculated 
according  to  the  tables  annexed  to  the  Succession  Duty 
Act,  and  is  payable  by  eight  equal  half-yearly  instalments^ 
commencing  at  the  expiration  of  twelve  months  from  his 
becoming  entitled  to  the  beneficial  enjoyment;  and  the 
seven  following  instalments  at  half-yearly  intervals  of  six 
months  each  firom  the  day  on  which  the  first  instalment 
shall  have  become  due.  The  difference  between  a  successor 
for  life  and  one  in  fee-simple  is,  that  if  the  former  dies 
before  all  the  instalments  are  due,  the  unpaid  instalments 
cease  to  be  payable,  while  in  the  case  of  a  successor  in  fee- 
simple,  they  are  a  continuing  charge  on  his  interest.((2)  A 
personal  right  to  heritable  property  now  vests  in  the 
successor  by  mere  survivance.(e) 

(2.)  Where  the  Property  is  not  productive  of  fixed  Annual  Value. 
— Such  as:  (1)  Orowing  Timber,  Upon  timber,  trees,  and 
wood,  not  being  coppice  or  underwood,  the  successor  is 
chargeable  with  duty  only  where  the  sales  for  the  year, 
after  deducting  all  necessary  outgoings,  exceed  £10(/); 
(2)  Advowson  or  Church  Patronage.  The  rule  here  was 
(patronage  being  now  abolished)  to  pay  duty  only  when 
the  patronage  was  sold,  on  the  purchase  money(y) ;  (3) 
Property  subject  to  Beneficial  Leases,  Duty  is  chargeable 
upon  the  successor's  interest  in  any  fine  or  grassum,  &c., 
which  is  received  for  the  renewal  of  the  lease  or  the  grant 
of  any  reversionary  lease  of  the  same  property(A) ;  (4) 
MaTior,  opened  Mine,  &c.  The  yearly  value  of  a  manor, 
opened  mine,  or  other  heritable  property  of  a  fluctuating 
yearly  income,  is  to  be  ascertained  with  reference  to  the 
average  yearly  clear  value  of  preceding  years,  or  to  the 
amount  of  interest  at  the  rate  of  3  per  cent,  which  the 
principal  value  of  the  property  would  be  sufficient  to  pro- 
duce.(i) 

(d)  16  &  17  Vict.  c.  61,  §  21.  I       {g)  Ibid,  §  24. 

(«)  37  &  38  Vict.  c.  94,  §  9.  {h)  Ibid,  §  25. 

(/)  Ibid,  §  23.  I      (i)  Ibid,  §  26. 
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A  succession  which  is  subject  to  a  trust  for  charitable  or  public 
purposes^  or  which  devolves  on  a  corporation,  is  in  either  case 
chargeable  with  duty  upon  the  principal  value ;  the  only  difference 
being  that  in  the  former  case  the  duty  is  to  be  raised  and  paid  at 
once,  while  in  the  latter  case  it  is  made  payable  by  instalments.^;') 

318.  What  Deductions  are  allowed  in  Valuing  Succes- 
sionB. — ^In  estimating  the  annual  value  of  lands,  houses  and  other 
property  yielding  or  capable  of  yielding  income  not  of  a  fluctuating 
nature,  an  allowance  is  to  be  made  of  all  necessary  outgoings,  as 
repairs,  poor-rates,  road  and  county  rates,  and  the  like,  payable  by 
the  proprietor,  but  not  of  income  tax  or  agent's  charges  for 
collecting  rent8.(£)  Where  heritable  property  is  let  below  full 
annual  value,  further  duty  is  to  be  chargeable  in  respect  of  the 
increase  of  benefit  accruing  to  the  successor  at  the  end  of  the 
lease(Q,  or  for  any  fine  or  premium  he  may  receive  for  a  renewaL(m) 

An  allowance  is  to  be  made  of  all  incumbrances  not  created  by 
the  successor  himself,  but  only  so  far  as  regards  heritable  property, 
by  reducing  the  annual  value  to  the  extent  of  the  yearly  interest 
payable  on  the  debt.(n)  An  allowance  is  also  to  be  made  in  the 
case  of  heritable  property  in  respect  of  monies  which  the  successor 
may  previously  to  his  possession  have  laid  out  in  substantial 
repairs  or  permanent  improvements.(o)  So  also  in  all  cases  in 
respect  of  property  which  the  successor,  upon  taking  his  succession, 
may  be  bound  to  relinquish.(p) 

But  no  allowance  is  to  be  made  in  ike  first  instance  for  any 
contingent  incumbrance  whereby  the  successor's  interest  is  liable 
to  be  burdened(9),  or  of  any  contingency  upon  the  happening  of 
which  the  property  may  pass  to  some  other  person(r) ;  but  when 
the  incumbrance  takes  effect,  or  the  contingency  happens^  the 
matter  is  to  be  readjusted,  and  the  overpaid  duty  retumed.(«) 

319.  Mode  of  Collecting  the  Duty. — ^The  provisions  bearing 
on  this  branch  of  our  subject  are  contained  in  §§  45-50  of  the 
Succession  Duty  Act.  The  accountable  persons  are  required,  in 
the  case  of  personal  property  at  the  time  pf  first  paying,  retaining, 
or  otherwise  disposing  of  it  to  the  successor,  or  any  person  in  his 


(J)  16  &  17  Vict.  c.  61,  §§  16,  27. 
See  §  322  infra. 

{k)  16  &  17  Vict  c  61,  §  22. 
Hanson,  p.  308. 

(Z)  16  &  17  Vict  c  61,  §  20, 

(m)  Ibid.  §  26. 


(n)  Ibid.  §  34. 
(o)  Ibid.  §  34. 
(p)  I6ui  §  38. 
(q)  Ibid.  §  36. 
(r)  Ibid.  §  38. 
(«)  Hanson,  p.  31. 
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right,  and  in  the  caae  of  heritable  property,  at  the  time  when  the 
duty  first  becomes  payable,  to  give  notice  to  the  Commissioners  of 
their  liability ;  and  at  the  same  time  to  deliver  to  the  Commis- 
sioners a  full  and  tme  account,  duly  verified  by  production  of 
books  and  documents,  of  the  property,  and  of  its  value,  and  of  the 
deductions  which  tiiey  claim,  together  with  the  names  of  the  sue* 
cesser  and  predecessor,  and  their  relations  to  each  other,  and  all 
other  particulars  necessary  to  enable  them  to  ascertain  the  duties 
payable.  If  satisfied  with  such  account  the  Commissioners  may 
assess  the  duty  on  the  footing  of  it,  but  if  dissatisfied  therewith, 
they  may  cause  an  account  to  be  taken  by  a  person  to  be  appointed 
by  themselves,  and  assess  the  duty  on  such  account.  In  such  case, 
however,  the  accountable  persons  may,  upon  giving  notice  in 
writing  within  twenty-one  days  after  the  date  of  the  assessment, 
appeal  to  the  Court  of  Exchequer(^),  or  where  the  duty  does  not 
exceed  £50,  to  the  Sheriff-Court.  The  proceedings  of  the  court 
may  be  reviewed  on  appeal.(u)  If,  however,  there  is  no  appeal, 
and  the  duty  assessed  exceeds  the  duty  assessable  according  to  the 
account  with  which  the  Commissioners  felt  dissatisfied,  the  Com- 
missioners may  in  their  discretion  charge  the  whole  or  any  part  of 
the  expenses  incident  to  the  taking  of  the  account  for  them  as 
an  increase  of  the  duty ;  and  if  it  is  an  appeal,  the  payment  of 
expenses  shall  be  in  the  discretion  of  the  court. 

If  any  accountable  person  makes  default  in  delivering  an  account, 
the  Commissioners  may  serve  him  with  a  summons  with  a  view  to 
enforce  delivery  of  the  account 

For  any  wilful  neglect  to  give  such  notice  of  succession,  or  to 
deliver  such  account  at  the  period  prescribed,  a  penalty  is  inflicted 
at  the  rate  of  10  per  cent,  on  the  duty  payable  on  the  succession, 
calculated  at  the  rate  of  1  per  cent,  and  a  like  penalty  for  every 
month  after  the  first  month  during  which  the  neglect  continues. 

A  similar  penalty  is  inflicted  upon  a  person  neglecting  to  pay 
the  duty  within  twenty-one  days  after  its  amount  has  been  finally 
ascertained. 

In  practice,  however,  these  penalties  are  never,  except  in  very 
exceptional  cases,  exacted ;  instead,  interest  is  charged  on  the  unpaid 
duty  under  the  provisions  of  the  Act  91  &  32  Vict  a  124.(t;) 

(0  The  Court  of  Session  constituted  ■  clay's  <<  Digest" 
Court  of  Exchequer  by  19  &  20  Vict         (u)  19  &  20  Vict  o.  56,  §§  17, 20. 


c  56.     See  '<  Exchequer"  in  Bar-  |      (v)  §  9  of  Act 
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320.  What  Persons  are  acconntable  for  the  Duty.— Besides 
the  successor,  every  person  who,  either  in  the  character  of  trustee 
(which  term  includes  an  executor),  guardian,  tutor,  or  curator,  or 
husband,  may  have  the  management  of  any  property  subject  to 
succession  duty,  and  also  every  person  in  whom  such  property  is 
vested  by  alienation  or  other  derivative  title  at  the  time  it  falls 
into  possession,  is  personally  accountable,  and  is  a  debtor  to  the 
Crown  for  the  duty  payable  in  respect  of  it,  to  the  extent  of  the 
property  he  may  actually  receive  or  dispose  ot(w) 

The  Act  requires  the  court  in  which  any  case  is  pending  for  the 
administration  of  property  chargeable  with  duty,  to  provide  for  pay- 
ment of  such  duty  out  of  any  property  in  its  possession  or  control  (a;) 

321.  Where  Duty  is  Pajrable.— All  duties  must  be  paid 
personally,  either  at  the  Inland  Bevenue  Office  in  Edinburgh,  or 
to  a  stamp-distributor  in  the  country.  At  the  same  time  the 
appropriate  account  must  be  presented  for  the  purpose  of  being 
examined  and  stamped. 

322.  When  Duty  mnst  be  Paid.— Generally  the  time  of  pay- 
ment of  the  duty  is  the  time  when  the  successor,  or  any  person  in 
his  right,  becomes  entitled  in  possession  to  his  succession,  or  to 
the  receipt  of  the  income  and  profits  thereof(y),  and  not  the  time 
of  the  accruer  of  the  right.(ir) 

Where  the  property  chargeable  with  duty  is  subject  to  a  prior 
charge  or  burden  not  created  by  the  successor  himself,  the  duty  in 
respect  of  the  increased  value  accruing  upon  the  determination  of 
such  charge  or  burden  is,  if  not  previously  paid,  compounded  (a) 
or  commuted(&),  to  be  paid  at  the  time  of  such  determination. 

In  the  case  of  an  annuity,  or  property  made  chargeable  as  an 
annuity,  the  duties  chargeable  thereon  are  to  be  paid  by  eight 
equal  half-yearly  instalments,  the  first  to  be  paid  twelve  months 
after  the  successor  becomes  entitled  to  the  beneficial  enjoy* 
ment,  and  the  seven  following  instalments  at  half-yearly  intervals 
of  six  months  each,  from  the  day  when  the  first  instalment 
becomes  due.  If  the  successor  die  before  all  such  instalments 
are  due,  the  remaining  payments  shall  cease,  except  the  successor 
has  the  heritable  property  absolutely,  and  then  all  the  instalments 
are  to  be  paid.(c) 


{w)  16  &  17  Vict.  c.  51,  §  44. 

(a)  See  §  326  infra. 

(x)  Ibid,  §  53. 

(b)  See  §  428  infra. 

(y)  Ibid.  §  20. 

(e)  §  21  of  16  &  17  Vict.  c.  51. 

(z)  Hanson,  p.  24. 
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The  interest  of  every  saccessor  in  heritable  property  is  considered 
as  an  annuity  equal  to  the  clear  annual  value  thereof,  and  the  duty 
Is  paid  thereon  as  above,  except  in  the  following  cases :  (1)  Pro- 
perty subject  to  a  trust  for  any  charitable  or  public  purpose,  the 
duty  upon  which  is  to  be  paid  at  once(d) ;  (2)  Timber,  &c.,  which 
is  not  taxable  until  it  is  actually  severed  from  the  land,  and  then 
only  upon  sales  exceeding  £10  yearly ;  it  ia  not  to  be  taken  into 
account  in  calculating  the  annual  value  of  the  succession(6) ;  (3) 
An  advowson  or  church  patronage  (now  abolished)  was  chargeable 
on  the  purchase  money  as  a  legacy  out  of  heritable  estate  within 
the  meaning  of  the  45  Geo.  Ill,  c.  28,  §  4(/) ;  (4)  Manors, 
casualty  of  superiority,  opened  mine  and  other  heritable  property 
of  a  fluctuating  yearly  income,  the  duty  upon  which  is  to  be  fixed 
with  reference  to  the  average  profits  of  such  preceding  years  as 
may  be  agreed  upon,  or  otherwise  upon  the  annual  value  calculated 
at  3  per  cent,  on  the  principal  value  of  the  property(^) ;  and 
(5)  successions  taken  by  corporations,  the  duty  on  which  is  payable 
by  instalments,  as  in  the  case  of  a  successor  in  fee-simple.(A) 

In  the  case  of  successions  in  personal  property,  the  duty  is  to 
be  paid  in  the  same  manner  as  if  the  successions  were  legacies 
bequeathed  by  the  predecessor  to  the  successor,  (i) 

In  the  case  of  a  reversionary  interest  in  personal  estate  be- 
queathed or  devolving  so  as  to  become  chargeable  with  legacy 
duty,  no  duty  is  payable  until  the  property  falls  into  possession, 
unless  by  sale  or  by  arrangement  with  the  liferenter,  or  otherwise, 
the  value  of  it  is  sooner  realised,  so  as  to  be  given  to  the  person 
entitled,  in  which  case  the  duty  is  payable  at  once  on  the  amount 
received.  Where  the  title  to  any  reversionary  property,  chargeable 
with  duty,  is  accelerated  by  the  surrender  or  extinction  of  the  prior 
interests,  the  duty,  unless  previously  commuted(  j),  is  payable  as  if 
no  such  acceleration  had  taken  place.(A;) 

Where  a  succession  before  falling  into  possession  passes  by 
reason  of  death  to  some  other  successor,  one  duty  only  is  payable, 
but  it  is  at  the  highest  rate  which  would  have  been  payable  if  each 
successor  has  been  subject  to  duty.(2) 


((i)  16  &  17  Vict  c  51,  §  16. 
(e)  Ibid,  §  23. 
(/)  Ibid.  §  24, 
(jg)  Ibid.  §  26. 
{h)  Ibid.  §  27. 


(i)  §  32  of  16  &  17  Vict  c.  61. 
( j)  See  §  299  supra, 
(k)  16  &  17  Vict.  c.  51,  §  16. 
(0  Ibid.  §  14. 
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823.  Interest  on  Arrears  of  Duty. — No  provision  is  made  in 
the  Act  with  regard  to  the  payment  of  interest  upon  arrears  of 
duty,  but  the  Act  31  &  32  Vict.  c.  124!(m),  provides  for  the  pay- 
ment of  such  interest  at  the  rate  of  4  per  cent,  and  enables  the 
commissioners  to  enforce  the  payment. 

824.  Exemptions  from  Duty. — ^In  the  following  cases  no  duty 
is  imposed  by  the  Succession  Duty  Act(n) : — 

1.  On  any  succession  or  successions  derived  from  the  same  pre- 

decessor under  £100  in  money  or  value. 

2.  On  any  succession  estimated  to  be  of  less  value  than  £20  in 

the  whole. 

3.  On  any  moneys  set  apart  in  trust  for  payment  of  the  duty  on 

any  succession. 

4.  On  any  interest  surrendered  or  extinguished  before  19th 

May,  1853. 

5.  On  legacies  and  shares  of  personal  estate  already  charged 

with  duty  under  the  Legacy  Duty  Acts.(o) 
The  Act  44  Vict.  c.  12{p),  exempts  from  the  1  per  cent 
legacy  and  succession  duty,  any  personal  property  in  respect  of 
which  stamp  duty  has  been  paid  on  the  affidavit  or  inventory  where 
recorded  after  1st  June,  1881.  This  does  not  apply  to  heritable 
property  chargeable  with  duty. 

325.  Return  of  Dnty. — ^Whenever  any  duty  shall  have  been 
paid  on  account  of  any  succession,  and  it  shall  afterwards  be  found 
that  the  same  was  paid  by  mistake,  or  in  respect  of  property  the 
successor  was  unable  to  recover,  or  from  which  he  has  been  evicted 
or  deprived,  or  otherwise,  the  commissioners  shall  refund  the  same.(9) 

326.  Duty  may  be  Compounded. — In  cases  of  hardship  and 
inequality  the  Commissioners  are  authorised  to  compound  the  duty 
payable  upon  such  terms  as  they  think  fit,  and  in  special  cases 
they  may  enlarge  the  time  for  payment  of  any  duty.(r) 

327.  Duty  may  be  Paid  in  Advance.— The  Commissioners 
may  receive  any  duty  tendered  to  them  in  advance,  and  aUow 
discount  thereon  at  the  rate  of  4  per  centC*)  If  after  the  duty 
has  been  paid  it  should  appear  that  overpayment  has  been  made, 
an  application  may  be  made  for -return  of  the  overpayment  (Q 


(m)  §  9. 

(n)  16  &  17  Vict  c.  61,  §  18. 
(o)  See  exemptions  under  Legacy 
Acte,§300. 
(p)  §  41.    See  also  §  293  supra. 


iq)  16  &  17  Vict  a  61,  §  37. 
(r)  Ibid.  §  39. 

(s)  Ibid.  §  40.   See  tables  showing 
how  discount  calculated,  p.  484^ 
(0  Ibid.  §  37. 
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328.  Duty  may  be  Commuted. — ^The  Commissioners  have 
power  by  the  Succession  Act  to  commute  the  duty  presumptively 
payable  in  respect  of  a  succession;  but  the  power  is  seldom 
exercised  except  in  cases  where,  for  instance,  the  property  com- 
prised in  the  succession  is  being  sold,  or  divided,  or  given  up  at 
once  to  the  expectant  successor  by  the  person  entitled  to  the 
previous  interest.(tt)  By  the  43  Vict,  c  14i(v),  the  powers  of  the 
Commissioners  have  been  extended  to  include  the  commutation  of 
legacy  as  well  as  succession  duty  presumptively  payable  on  rever- 
sionary and  contingent  daima 

329.  Duty  to  be  a  First  Charge  on  Property.— The  duty  is 
a  first  charge  on  the  interest  of  the  successor  in  heritable  property 
and  of  all  persons  claiming  in  his  right,  but  in  the  case  of  personal 
property,  the  charge  lasts  only  so  long  as  it  remains  in  the  owner- 
ship of  himself  or  of  a  trustee  for  lnm.(w)  Purchasers  of  heritable 
property  are  therefore  liable  for  the  duty  when  it  has  not  been 
previously  paid.(a?)  But  bonajide  purchasers  for  value  and  without 
notice  are  exonerated  if  a  receipt  is  produced  for  the  whole  duty,  not- 
withstanding any  invalidity  in  the  suc<;ession  account  or  insufficiency 
in  the  assessment ;  and  no  such  purchaser  is  to  be  subject  to  any 
duty,  the  liability  to  which  depends  upon  intrinsic  circumstances  not 
appearing  on  the  face  of  the  title  under  which  he  purchased,  (y) 

In  order  to  obviate  any  inconvenience  resulting  from  these  pro- 
visions, the  Commissioners  are  empowered  to  make  separate 
assessments  of  the  duty,  or  to  apportion  it  where  it  is  already 
assessed,  so  as  to  render  each  part  of  the  property  chargeable  only 
with  the  duty  payable  in  respect  of  it(z) 

The  Commissioners  are  required  to  deliver  to  any  person 
interested  in  any  property  affected  by  duty,  a  stamped  certificate 
of  its  payment.(a) 

330.  Official  Forms.— The  forms  of  accounts  prescribed  by  the 
Board  of  Inland  Bevenue  in  relation  to  succession  duties,  consist 
of  four,  and  are  numbered  4,  5,  6,  7  respectively ;  the  three  pre- 
ceding numbers,  1,  2,  3,  relating  to  legacy  duty,  have  been  already 
noticed.(&) 


(u)  16  &  17  Vict.  c.  61,  §  41. 

W  §  11. 

(w)  16&17Vict.  0.61,  §42. 

(x)  Nisbety  8  D.  69. 


(y)  16  &  17  Vict  c  61,  §  52. 

(a)  Ibid.  §  43. 

(a)  Ibid.  §  61. 

(6)  §§  304,  305,  306 
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Form  No.  IV. 
This  form  applies  to  property  which  comes  mder  a  deed  of  any 
kind,  other  than  a  wiU,^d^g^CTajlYjemhrfttiflfl  pfirfinnnl  p^r^^^^y 
only,  but  it  may  also  have  reference  to  heritahlfl  nr  Ipasfthnld 
property  if  it  be  directed  to  be  sold,  but  not  otherwisa  It  is  in 
the  following  terms : — 

Form  No.  IY.  Absolute. — ^Inland  Revbnub. — Stuxession  DiUyfor 
Property  not  chargeable  by  way  of  Annuity,* 
Register  of  the  year  18         .     Folio 

An  Account  of  the  Succession  to  Personal  Propertyt  of  of 

upon  the  death  of  who  died  on  the 

day  of  18        ,  derived  from  the  Predecessor 

imder.  X  delivered  by  § 


Descriptiok  ot  Property. 

Valuk. 

PrioeofStodH,&c 

£ 

8, 

d. 

3  per  cents,  consols,       £ 
3  per  cents,  reduced,      £, 
New  Z\  per  cents.,         £ 

[If  this  space  be  not  sufficient  for  all  the 
property  comprised  in  the  enccesaion    a 
schedule  should  be  annexed,  and  the  totids 
inserted  in  this  account.] 

Interest,  dividends,  &a,  which  have 
the  date  of  the  death  to  the  dai 
tendered,       .... 

accrued  from 
ke  when  duty 

Total,     £ 

declare.  That  this  is  a  just  and  trae  account  of  all  the  personal 

*  This  form  is  for  property  chargeable  under  the  Succession  Duty  Act,  and 
should  be  delivered  m  dufliccute.  A  separate  form  la  supplied  for  property 
chargeable  under  the  Legacy  Duty  Acta. 

t  Personal  property  indndes  money  charged  on  real  property  and  money  to 
arise  from  the  sale  of  real  property. 

X  Here  state  the  title,  whether  under  settlement,  by  sunrivorship,  or  in  any 
other  manner,  and  if  under  a  deed  or  document,  the  date  thereof,  and  the  names 
of  the  parties  thereta 

§  Here  state  whether  tmstee,  &c,  or  successor. 
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property  to  wliich  was  entitled  to  sncceed  beneficially  upon  tHe 

death  of  the  before-named  and  that  the  said  is  a 

of  the  predecessor,  from  whom  the  said  property  is  derived. 

Dated  this  day  of  18        « 

(Sere  sign  the  ckooutU) 

Assessment* 
The  duty  on  the  said  sum  of  £  at  the  rate  of  £ 

per  cent,  is  assessed  at  £  « 

By  the  Commiasionera  , 

Leg<Ky  Duty  Department  ^  ^dinburghf  18        • 

Bboeipt  fob  Dutt. 
Inland  Beyenub  Offiob,  . — ^Beceived  the  day 

of  18         ,  the  sum  of  for  duty  on  account  of  this 

succession. 

£        :        : 
Begistered 
Duty  Charged  ComptroUed 

Can^ol  Clerk  If  Comptroller  of  Stamps  and  Taxes. 

Where  a  succession  accrues  under  a  deed,  the  deed,  or  an 
extract,  or  a  certified  copy  of  it  must  be  lodged  with  the  Board 
for  perusal  at  the  time  the  account  is  lodged  with  them. 

All  dividends  accruing  from  the  date  of  death  must  be  include4 
in  the  account,  as  also  all  rents  derived  from  property  to  date  of 
sale  and  interest  on  prices  received  from  date  of  sale  to  date  of 
account 

The  description  of  the  successor  must  be  given  in  the  terms  of 
the  statute  as  given  above  under  *"  Bates  of  Duty."(c)  - 

Form  No.  V. 
This  form  applies  to  personal  property,  the  interest  of  which  is 
given  by  a  deed  other  than  a  will  (No.  II.  Form  should  be  used 
for  bequests  under  a  will)  to  some  person  for  life,  and  after  the 
decease  of  the  liferenter  the  principal  directed  to  be  paid  to  other 
patties.    It  is  in  the  following  terms : — 

PoBM  No.  V.  Annuity. — ^Inland  Bevenub. — Succession  Dviy  for 

Hfe  Interest  in  Persorud  Property.* 

{This  Account  to  he  delivered  in  Dtipllicate.) 

Register  of  the  year  18        •    Folio        • 

*  This  form  b  for  property  chargeable  under  the  Sncceflsion  Duty  Act.  A 
separate  form  \b  supplied  for  property  chargeable  under  the  Legacy  Duty  Acts* 
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An  Account  of  the  Succession  of  of  upon  the  death 

of  ,  who  died  on  the         day  of  j  18    ,  derived  from 

the  Predecessor  underf  deKvered  by  J 


• 

AroruAL  Valui. 

• 
• 

[If  this  ipaoe  be  not  soffident  for  all  the  property  com- 
prisea in theraoceedon,  a Bd^ednle should  be  annexed, 

£ 

8, 

d. 

declare,  That  this  is  a  just  and  true  account  of  all  the  property, 
not  being  real  estate  or  leasehold,  to  which  was  entitled  to  succeed 
beneficially  for  life  upon  the  death  of  the  before-named  ,  and  that 
the  said  was  bom  on  the        day  of  18    ,  and  is  a 

of  the  predecessor,  from  whom  the  said  property  is  derived. 

{Here  sign  the  acoourU) 

Assessment. 

No.        .    Year  18      . 
The  value  of  an  annuity  of  £  for  a  life  aged  is  £        ; 

and  the  duty  on  this  sum  at  the  rate  of  per  cent,  is  assessed 

at£  . 

By  the  CammUiianere 

Receipt  por  Duty. 
Inland  Bevenue  Office,  . — Received  the        day  of      18    , 

the  sum  of        being  the        instalment  of  the  duty  above  mentioned. 

£        :        : 
Registered, 
Duty  Charged  Comptrolled, 

Control  Clerk.  ^  Comptroller  of  Stamps  and  Taxes. 

N,B. — Interest  at  the  rate  of  four  pounds  per  centum  per  annum  is  payable  in  all 

cases,  from  the  time  when  each  instalment  falls  due.    81  &  32  Vict,  a  124,  §  9. 

*  — — 

f  Here  state  the  title,  whether  under  settlement,  by  surviTorship^  or  in  any 
other  manner,  and  if  under  a  deed  or  document,  the  date  thereof,  and  the  names 
of  the  parties  thereto. 

t  Here  state  whether  trustee,  &c.,  or  successor. 
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On  the  death  of  the  liferenter,  the  fee  or  capital  sum  liferented 
must  be  accounted  for  on  Form  No.  IV. 

Form  No.  VL 
This  Form — ^the  principal  of  the  Succession  Duty  Forms — 
applies  to  heritable  or  leasehold  property,  whether  conveyed  or  ^^. 
bequeathed  by  will,  given  by  deed,  or  passing  under  intestacy.     It    ' 
is  in  the  following  terms : —  (7/ 

Form  No.  VX — ^Inland  Bbvsnub. — Sttccession  Duty  on  real  property^     a  ,*  ^     J^^ , , 
vohick  indtides  all  Heritages  and  aU  Estates  in  any  heritage^    C  ^^ 

whether  held  in  Fee-simple^  or  under  Fntcdl,  or  in  Liferent^ 
or  on  Lease,* 

Hegister  of  the  year  18        •     Folio 

An  Account  of  the  Succession  in  Beal  Property  of  of 

in  the  County  of  upon  the  death  of  late 

of  t  who  died  on  the  day  of  18      ,  derived  from 

the  Predecessor  under  {  delivered  by  § 

of 


If  thespaoe 
be  not 
Auffident 
for  aU  the 
Property 
oompriaed 
in  the 
Suocefldon, 
a  Schedule 
should  be 
annexed, 
and  the 
Totals 
inserted  in 
this  AocoQiiU 


Dbcbifiioh  ov  Pbopkbtt. 

Saleable  Valae. 

GnMsRaok-Benta] 
or  Anniul  Value. 

[It  should  be  stated  whether  the  pro- 
perty is  let  on  lease,  and  whether  at  rack- 
rent  or  at  aground-rent,  or  in  consideration 
of  a  premium  (in  which  last  two  cases 
further  duty  will  be  payable  on  the  deter- 
mination of  the  lease).] 

£ 

s. 

d 

£ 

8. 

d. 

Total,        .    £ 

*  This  fonn  is  for  property  chargeable  under  the  SucceBsion  Duty  Act,  and 
should  be  deliyered  in  duplicate,  either  personally  or  by  an  agent  at  the  head-office 
bk  Edinburgh,  or  at  a  stamp-office  in  the  country,  and  not  tent  by  post,  A  separate 
form  is  supplied  for  property  chargeable  under  the  Legacy  Duty  Acts. 

t  State  when  inyentory  of  deceased's  personal  estate  was  recorded.  If  no 
inyentoiy  yet  recorded,  explain  the  circumstances. 

t  -Here  state  the  title,  whether  under  settlement,  will,  intestacy,  or  by  descent' 
and  if  under  any  deed  or  other  document,  the  date  thereof  and  the  names  of  the 
parties  thereto. 

Here  state  whether  trustee,  &c.>  or  successor. 
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DcDUOTXoira. 


If  the  space 
benotsuffi- 
oient  for  all 
theDedactions 
claimed,  a 
Schedule 
flhonldbe 
annexed, 
and  the 
totakin- 
Bortedin 
this  Acoonnt. 


')•;  -.r. 


Necessary  outgoings  (in  case  the  same 
are  payable  by  the  Oumer  and  naihyihe 
Tenant),  viz. : — 

Feu-duty  or  Ground-annual,    • 
Land  Tax  Unredeemed, . 
Fire  Insurance,       .... 
.  Eepairs,         ..       .  ,.    ,.       /• /*^» 

Annuities  (if  mff\^  '^^jcn  tne  ^iSperlSy 

is  subject, 

Interest  of  incumbrances, 


Capital. 


I- 


tu  rr 


,K   Pv,  ' 


V 


*iu*/> 


[A  Bchedule,  oontafaiing  short  partioalars  of 
each  incumbrance,  and  the  names  of  the  persons 
by  whom  it  was  created,  should  be  annexed.] 

Note. — No  deduction  can  be  made  for  contin- 
gent incumbrances,  or  f  or  any  incumbrancecreated 
by  the  Successor,  or  for  the  expense  of  collecting 
rents  or  for  income  or  property  tax,  or  for  any 
costs  inconedinlit^atinigf  the  title  to  theproperty. 


CL 


^V^ 


N^ 


r  % 

1/ 


y 


Total, 


AXHUAL  PAT- 


.v^^     i' 


V. 


V^' 


J 


Total  gross  annual  value,      «       £ 
Total  annual  value  of  deductions,  JS 

Nett  annual  value,        .        .       £ 


declare,  That  this  is  a  just  and  true  account  of  all  the  succes- 
sion in  real  and  leasehold  property  of  upon  the  death  of  the 
before-named  and  that  the  said  was  bom  on 
the  day  of  '  18  ,  and  is  a  of  the 
predecessor  from  whom  the  said  property  is  derived. 
Dated  this  day  of  ,  18  • 
{Here  eign  the  aeeoumi) 

AsSBSSMENT* 

So.        .     Year  18      . 

The  value  of  an  annuity  of  £     for  a  life  aged      is  £        ;  and  the 
duty  on  this  sum,  at  the  rate  of  per  cent.,  is  assessed  at  £ 
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Instalments,         •  £ 
Interesti      •        «        « 
Discount,     • 


By  the  CammiarionarSf 

Amount  now  payable,  .  £    ;    :  DqwiimerU^  Edimhwrgh^ )  ' 

Kegistered        .    Duty  charged        ,   Comptrolled  , 

Control  Clerk  9  Comptroller  of  Stamps  ib  Taxes, 

Sbojupt  for  Duty. 

Inland  Rbvbnub  Ofpicb,  . — ^Received  the  day  of 

18        ,  the  sum  of  i  as  per  foregoing  assessment. 

£      :      : 

The  following  observations  may  be  of  use  in  filling  up  this 
form: — 

Description  of  the  Property, — The -subjoined  may  serve  as 
illustrations  of  how  property  may  be  described : — 

Dwelling-house  and  Garden,  No.  10  Athole  Terrace, 
Edinburgh,  let  by  the  year  to  A.  B.,  at  a  rent  of  .      J&50    0    0 
Held  in  feu  for  10s.  per  annum ; 
or, 
Farm  of  Joppa  in  the  County  of  Edinburgh,  contain- 
ing about  100  acres,  lately  in  the  occupation  of  the 
predecessor  but  now  in  that  of  the  successor,         .    £100    0     0 
Held  of  the  Crown  for  a  White  Rose  at  Christ- 
mas yearly. 
Assessed  for  property  tax  at  £100 ; 
or, 
Freestone  Quarry,  let  on  lease  for  10  years  from 
Whitsunday,  1878,  at  the  yearly  fixed  rent  of 
£50,  with  optional  royalty  to  the  landlord  of  Is. 
per  ton  of  stone  removed  from  the  quarry. 
The  receipts  from  date  of  lease  to  1st  May,  1884, 
have  been  as  follows : — 

For  year  ended  Whitsunday,  1879,  £20    0    0  . 
Do.  do.  1880,     15    0    0 

Do.  do.  1881,    25    0    0 

Do.  do.  1882,     30    0    0 

Do.  do.  1883,    40    0    0 

Do.  do.  1884.     50    0    0 


One-sixth  of  £180    0    0 
gives  a  yearly  average  of      .         .         .         .        .      £30    0     0 
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or, 
House  and  Grarden,  No.  2  Athole  Street,  Edinbuigh,    • 
let  in  lease  to  A.  B.  for  10  years  from  Whitsunday, 

1884,  at  the  rent  of £50    0    0 

Held  on  long  lease  for  99  years,  of  which  70 

were  unexpired  at  Whitsunday,  1884. 
Tack  duty  Is.  a-year. 
Worth  8  years' purchase  of  the  nett  rental  of  £40,  .    £320    0    0 

or, 
Gessor  (ie.,  extinction)  of  an  annuity  of  £50  on  the 
death  of  the  said  A.  B.     Such  annuity  is  deducted 
in  the  Succession  Account  of  W.  O.,  dated  1st 

August,  1884, £50    0    0 

In  the  case  of  leasehold  property,  it  is  absolutely  necessary  to 
show  the  value,  and  it  should  also  be  shown  how  that  value  has 
been  arrived  at. 

Properties  of  different  tenures  should  be  put  on  separate  forms, 
as  the  mode  of  calculating  the  duty  in  each  case  is  different 

Where  a  property  is  divisible  between  several  successors  of 
various  ages,  a  separate  account  should  be  made  up  for  each  ;  the 
first  account  showing  the  whole  property,  and  the  others  the  share 
each  successor  takes.  In  this  way,  assuming  four  successors,  eight 
accounts  would  be  required,  as  each  account  must  be  rendered  in 
duplicate.  Where,  however,  the  property  is  small  and  the  successors 
numerous,  the  Board  of  Inland  Sevenue  may  take  one  account  in 
duplicate,  if  accompanied  by  a  statement  of  the  full  names  and 
respective  ages  of  the  successors,  with  a  request  that  the  duty  be 
assessed  in  one  sum  on  the  average  age  of  the  lives  of  the  whole 
of  the  successors  mentioned  in  the  statement.  When  this  course 
is  followed,  a  corresponding  alteration  will  fall  to  be  made  on  the 
declaration  at  the  end  of  the  account. 

(hdgoings. — These  have  been  already  noticed  under  §  318. 
Repairs. — ^These  are  usually  stated  at  10  per  cent,  in  cases  of 
house  property. 

Annuities. — ^Where  these  are  chargeable  on  heritable  property 
liable  to  succession  duty,  the  whole  amount  of  such  annuities  may 
be  deducted,  but  as  each  annuity  falls  in,  the  successor  must  pay 
further  duty  in  proportion  to  the  increased  benefit  which  accrues. 

Incumbrances. — As  a  rule,  interest  at  4  per  cent  may  be 
deducted  on  all  incumbrances ;  but  where  the  interest  payable 
is  actually  higher,  the  higher  interest  may  be  deducted.  An 
incumbrance  may  be  stated  thus : — 
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A  bond  for  £500  in  favour  of  A.  B.,  created  by  the 
predecessor  in  the  year  1880,  and  still  a  charge 
upon  the  property, £20    0    0 

Form  No.  VI L 

This  form  is  used  for  the  payment  of  all  instalments  of  duty 
after  the  first,  or  after  the  first  and  other  instalments  paid  on 
Form  No.  YI.    It  is  in  these  terms : — 

Form  No.  YUL  Annxtitt. — Inland  Bkyenue. — Second  and  StibsequefU 
Intialments  ofSucceaaion  Duty  on  Real  Property.* 

Begkter  qfihe  year  18        •    Folio 

The  Suoobbsion  of  of  npon  the 

death  of  ,  who  died  on  the  day  of 

18    ,  derived  from  ,  the  Predecessor  nnderf 

f  or  which  Duty  was  assessed  on  the  day  of 

18      ,  on  an  annual  value  of  JS  as  shown  by  an  accoimt 

delivered  by  { 


years  is  £  ,  and  \  ^ 


The  value  for  a  life  of  ^ , 

the  amount  of  duty  as  assessed  at  £     per  cent  \ 

The           instalment  (being  an  eighth  part  thereof)  1    ^ 
now  due  on  £ / 


Receipt  for  Dutt. 
Inland  Bevenue  Offiob,  . — Received  the 

day  of  18    ,  the  sum  of  being  the 

instalment  of  the  duty  above  mentioned. 

£  :        : 


Registered 


GomptroUed 

9  Comptroller  ofStampe  and  Taxes. 


*  TUb  form  is  for  property  chargeAble  under  the  Snooeesion  Duty  Act  A 
■epArate  form  is  snpplied  for  property  chai^gfeable  mider  the  Legacy  Daty  Acta. 

t  Here  state  the  title,  whether  mider  Bettlement  by  BurviyorBhip,  or  in  any 
other  manner,  and  if  nnder  a  deed  or  document,  the  date  thereof  and  the  names 
of  the  parties  thereto. 

t  Here  state  whether  trustee,  &a,  or  sacoessor. 


...     y-e-'-y  i  ' 

f  <«•'••■•        DigifiJed  by  Google 
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STATUTES. 

(ANNOTATED.) 

♦ 

I. — ACT  1617,  c.  14  :  Anmt  Exemtor8.(a) 

0ns  Soveraigne  Lord,  Tmderstanding  that  a  great  number  of 
ignorant  people,  the  time  of  their  sicknesse  and  disease,  or  otherwise 
at  the  making  of  their  testaments  and  latter  wills,  do  nominate 
certain  strangers  to  be  their  executors,  meaning  only  to  commit  the 
care  of  their  goods  and  diligent  ingetting  thereof  to  the  saids  strangers, 
and  that  to  the  behoof  of  their  children,  or  other  persons  who  are 
nearest-of-kin :  Whereas,  by  the  contrary,  the  said  oflBce  of  executry, 
by  the  interpretation  now  observed,  doth  carry  with  it  the  whole 
profit  and  commoditie  of  the  defunct's  part  of  the  goods  contained  in 
testament ;  which  His  Majesty  findes  to  be  altogether  against  law, 
conscience,  and  equity :  Therefore  His  Majesty,  with  advice  and 
consent  of  the  Estates  of  Parliament,  finds  and  declares  that  all 
executors  already  nominate  in  any  testament  not  as  yet  confirmed, 
or  to  be  nominate  in  any  testament  to  be  made  hereafter,  are,  and 
shall  be  obliged  to  make  count,  reckoning,  and  payment  of  the  whole 
goods  and  geare  appertaining  to  the  defunct,  and  intrometted  with  by 
them,  to  the  wife,  children,  and  nearest-of-kin,  according  to  the  divi- 
aion  observed  by  the  laws  of  this  realm ;  reserving  onely  to  the  said  ex- 
ecdtors  the  third  of  the  defunct's  part  (5),  all  debts  being  first  paid  and 
deduced,  without  prejudice  alwayes  to  the  saids  executors  of  whatso- 
ever l^ades  left  to  them  by  the  saids  defuncts,  which  shall  no  wayes 
be  prejudged  by  this  present  Act :  But  the  said  executors  shall  have 
full  right  to  their  saids  legacies,  albeit  the  same  exceed  the  said 
third  of  the  defunct's  part,  and,  in  case  the  saids  legacies  exceed  the 

(a)  See  the  two  prior  Sooioh  Aoti  relating  to  the  diitributioii  of  personal  estate, 
printed  on  page  12  ngpra, 

(6)  This  proriiion  of  the  Aot  was  held  not  to  be  in  desnetade  in  the  year  1852,  in 
the  case  OrmU  ▼.  Murray,  28th  June,  1862,  24  Jar.  661  (H.  of  L.) ;  hat  in  1865  the 
ezeeator's  claim  was  repealed  by  the  18  Viot.  o.  23,  §  8  i?^. 
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whole  third  part,  the  saids  executors  shall  have  right  to  the  whole 
lega6ie,  and  no  part  of  the  third ;  with  this  express  declaration,  That 
where  legacies  are  left  to  the  executors,  they  shall  not  £Edl  both  the 
saids  legacies  and  a  third  hj  this  present  Act^  but  the  saids  legacies 
shall  be- imputed  and  allowed  to  them  in  part  of  payment  of  their 
third. 


n. — ACT  1661,  c.  24  :  Act  concernmg  Appeararid  Heir8(c), 
their  Payment  of  their  Predecessor's  and  their  ovm 
Debts. 

OuB  Soveraign  Lord,  with  advice  and  consent  of  the  Estates  of 
Parliament,  taking  into  consideration  that  appearand  heirs,  imme- 
diately after  their  predecessor's  death,  do  frequently  dispone  their 
estate,  in  whole  or  in  part,  in  prejudice  of  their  predecessor's  lawful 
creditors,  before  their  death  come  to  their  knowledge,  or  before  they 
can  do  lawful  diligence  against  the  saids  appearand  heirs ;  and  which 
dispositions  the  saids  appearand  heirs  do  often  make  before  they  be 
served  heirs(c?),  and  infefb,  or  otherwayes,  by  collusion  they  suffer  their 
predecessoi^s  estates  to  be  comprised  or  adjudged  from  them  for  pay- 
ment of  their  own  proper  debts,  real  or  simulate,  without  respect  to 
their  predecessor's  creditors ;  and  His  Majesty,  considering  how  just 
it  is  that  every  man's  own  estate  should  be  first  liable  to  his  own 
debt  before  the  debts  contracted  by  the  appearand  heirs :  Therefore 
His  Majesty,  with  consent  forsaid,  declares.  That  the  creditors  of  the 
defunct  shall  be  preferred  to  the  creditors  of  the  appearand  heir  in 
time  coming  as  to  the  defunct's  estate :  Providing  always  that  the 
defunct's  creditors  do  diligence  against  the  appearand  heir,  and  the 
real  estate  belonging  to  the  defunct,  within  the  space  of  three  years 
after  the  defunct's  death.  And  because  it  were  most  unreasonable 
that  the  appearand  heir,  when  he  is  served  and  retoured  heir  and 
infeft  respective,  should,  for  the  full  space  of  three  year8(e),  be  bound 
up  from  making  rights  and  alienations  of  his  pi^edecessor^s  estate; 
and  yet,  it  being  as  unreasonable  that  he  should  dispone  thereupon 
immediately  or  shortly  after  his  predecessor's  death,  in  prejudice  of 

(c)  The  person  who  occapies  the  pontioii  of  nearest  heir  when  a  racoeaaion  opoii 
by  death  ia  called  an  apparent  heir. — Erak.  3,  8,  54.    See  alao  §  242  tupra, 

{d)  A  personal  right  to  heritable  estate  now  veata  in  the  heir  without  aervioa.— 
37  Ac  38  Yict.  c.  94,  §  9  infra. 

(e)  See  Professor^Bell'a  obaeryationa  on  thia  branch  of  the  Aot  in  1  Com.  664 ;  alao 
M*Laren,  §§  2269-2272. 
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Ms  predecessor's  creditors,  he  having  year  and  day(/)  to  advise 
whether  he  will  enter  heir  or  not :  Therefore  it  is  hereby  declared. 
That  no  right  or  disposition  made  by  the  said  appearand  heir,  in  so 
far  as  may  prejudge  his  predecessor's  creditors,  shall  be  valid  unless 
it  be  made  and  granted  a  full  year  after  the  defunct's  death.(^) 


ni. — ACT  1672,  c.  13,  titled :  Act  for  ike  Ann  due  to  the 
Executors  of  Bishops  and  Mini8ters,(h) — [Edinbv/rgh, 
23rd  of  August,  1672.] 

Thx  King's  Majesty,  judging  it  necessary  for  the  good  of  the 
Church  that  such  a  stared  and  equal  course  be  taken  for  clearing  and 
securing  the  ann  due  to  the  executors  of  deceast  bishops,  beneficed 
persons,  and  stipendiary  ministers  as  may  be  suitable  to  the  interest  of 
the  executors,  and  no  discouragement  or  hindrance  to  the  planting  of 
the  vacand  benefices :  Doth  therefore,  with  advice  and  consent  of  his 
Estates  of  Parliament,  statute  and  ordain,  That,  in  all  cases  hereafter, 
the  ann  shall  be  an  half-year's  rent  of  the  benefice  or  stipend  over 
and  above  what  is  due  to  the  defunct  for  his  incumbency,  which  is 
now  settled  to  be  thus — viz.,  if  the  incumbent  survive  Whitsunday, 
there  shall  belong  to  them  for  their  incumbency  the  half  of  that 
year's  stipend  or  benefice,  and  for  the  ann  the  other  half;  and  if  the 
incumbent  survive  Michaelmas,  he  shall  have  right  to  that  whole 
year's  rent  for  his  incumbency,  and  for  Ids  ann  shall  have  half-yearns 
rent  of  the  following  year ;  and  that  the  executors  shall  have  right 
hereto  without  necessity  or  expenses  of  confirmation. 


IV. — ACT  1681,  c.  10  :  Act  concemi/ng  Wives'  Terces.(i) 

OuB  Soveraigne  Lord,  considering  that  sometimes  through  the 
ignorance  and  inadvertencie  of  some  writters  and  nottars  clauses  are 
insert  in  contracts  of  marriage  containing  provisions  by  husbands  in 
favours  of  their  wives,  without  mentioning  the  terce  that  is  due  to 

(/)  The  term  of  delibenition  was  cat  down  to  six  months  by  21  &  22  Yiet.  o.  76, 
527. 

(^)  As  to  the  rights  and  responsibilities  of  apparent  heirs  see  §§  267-270  9upra» 

(h)  See  ohservations  on  the  history  of  this  Act  hy  the  Lord  Ftesident  (Inglis)  in 
Lotto,  30th  Not.  1877,  5  R.  266.  It  was  held  in  this  case  that  this  Act  was  not 
affected  hy  the  Apportionment  Act  of  1870  ifkfira. 

(<)  See  §§  261-263  «ui>ra. 
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her  by  law,  or  expressing  the  provision  to  be  granted  in  satisfaction 
of  the  terce,  whereby  occasion  is  given  to  relicts  to  claime  a  teroe 
out  of  their  husband's  estates  by  and  attour  the  provi£don  conceived 
in  their  favours,  contrary  to  the  meaning  and  intention  of  the  parties' 
contracters:  For  remeed  whereof,  the  King's  Majesty,  with  advice 
and  consent  of  the  Estates  of  Parliament,  statutes  and  ordains.  That, 
in  time  coming,  where  there  shall  be  a  particular  provision  granted 
by  an  husband  in  favours  of  his  wife,  either  in  a  contract  of  marriage 
or  some  other  writ,  before  or  after  the  marriage,  that  the  wife  shall 
be  thereby  secluded  from  a  terce  out  of  any  lands  or  annual  rents 
belonging  to  her  husband,  unless  it  be  expressly  provided  in  the  con- 
tract of  marriage  or  other  writ  containing  the  said  provision,  that 
the  wife  shall  have  right  to  a  teroe  by  and  attour  the  particular  pro- 
vision conceived  in  her  favours(A;) :  But  prejudice  alwayes  to  the  Lords 
of  Session  to  determine  as  to  contracts  of  marriage,  or  provisions 
already  made,  according  to  the  former  law  and  custom. 


V. — ACT  1690,  c.  26  :  Act  anent  the  Confirmation  of 
Te8tament8.(r) 

Our  Soveraign  Lord  and  Lady,  the  King  and  Queen's  Majesties, 
and  three  Estates  of  Parliament,  considering  the  great  vexation  occa- 
sioned to  their  Majesties'  leidges  by  commissars  and  their  clerks, 
fiscals  and  officers,  charging  them  to  confirm  the  testaments  of  their 
deceast  relations :  Do  hereby  discharge  and  forbid  in  all  time  coming 
all  commissars  and  their  fiscals,  clerks,  and  officers,  to  charge,  pursue, 
or  require  any  person  to  confirm  the  testament,  or  give  up  inventary 
of  the  goods  of  any  other  persons  defunct,  except  at  the  instance  of 
the  relict,  bairns,  nearest-of-kin,  and  their  tutors  and  curators,  or  of 
a  creditor(m) ;  declaring  all  charges,  pursuits,  and  executions  other- 

{k)  It  has  been  held  that  the  wife's  acceptance  of  a  conyentional  provision  is  neces- 
sary to  an  effectual  exclusion  of  the  terce.  Where  she  did  not  accept  a  provision 
during  marriage,  she  was  found  entitled  to  elect  between  the  provision  and  the  terce 
at  the  husband's  death.— Cowan  v.  Kerr,  15th  Dec.  1830,  9  S.  188. 

{I)  The  forms  of  obtaining  confirmation  are  now  regulated  by  21  &  22  Vict.  o.  58, 
and  22  Yict.  c.  30  in/ro.— See  also  §§  188-199  supra. 

(m)  In  the  practice  of  the  ancient  ecclesiastical  courts  an  inventory  of  the  whole 
personal  estate  had  to  be  given  up  on  oath,  and,  in  case  of  failure,  the  next-of-kin  or 
others  entitled  to  the  office  of  executor  were  charged  to  confirm  at  the  instanoe  of 
the  procurator-fiscal  of  the  Court.  The  reason  of  this  was,  that  until  such  an  inven- 
tory was  given  up,  the  **  quots  "  of  the  clergy,  or  their  shares  of  the  succession,  were 
not  effectually  secured.  By  the  Act  1695,  c  41  t'l^/ra,  orediton  may  either  obtain 
confizmaiion  themselves  or  request  the  fiscal  to  oonflim. 
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ways  made  and  giyen  to  be  void  and  null  :  And  further,  their 
Majesties,  with  consent  foresaid,  declare,  That  where  special  assigna- 
tions and  dispositions  are  lawfully  made  by  the  defunct,  tho'  neither 
intimat  or  made  publick  in  his  lifetime,  they  shall  be  yet  good  and 
valid  rights  and  titles  to  possess,  bruik,  enjoy,  pursue,  or  defend, 
albeit  the  sums  of  money,  or  goods  therein  contained  be  not  confirmed  ; 
without  prejudice  always  to  the  competition  of  creditors  and  others, 
and  of  their  rights  and  diligences  as  formerly,  before  the  makiug 
hereof,  (n) 


VL — ACT  1695,  c.  41  ;  Act  anent  Execviry  and  MoveabUd, 

Our  Sovei'aign  Lord,  considering  that  the  law  is  defective  as  to 
the  afiecting  with  legal  diligence  the  moveable  estate  which  pertained 
to  a  defunct,  either  for  his  own  or  his  nearest-of-kin's  debt,  in  such 
manner  as  a  defunct's  heritage  may  be  affected  by  charging  to  enter 
heir  in  the  known  manner :  Doth  therefore,  with  advice  and  consent 
of  the  Estates  of  Parliament,  statute  and  ordain,  That  in  the  case  of 
a  moveable  estate  left  by  a  defunct,  and  falling  to  his  nearest-of-kin» 
who  lyes  out  and  doth  not  confirm,  the  creditors  of  the  nearest-of-kin 
may  either  require  the  procurator-fiscal  to  confirm  and  assign  to  them, 
under  the  peril  and  pain  of  his  being  lyable  for  the  debt  if  he  refuse, 
or  they  may  obtain  themselves  decerned  executors-dative  to  the 
defunct,  as  if  they  were  creditors  to  him(o);  with  this  providoQ 
always,  that  the  creditors  of  the  defunct  doing  diligence  to  afiect  the 
said  moveable  estate,  within  year  and  day  of  their  debitor's  decease, 
shall  always  be  preferred  to  the  diligence  of  the  said  nearest-of-kin ; 
And  it  is  further  declared.  That,  in  the  case  of  any  depending  cause 
or  claim  against  a  defunct  the  time  of  his  decease,  it  shall  be  leisum 
to  the  pursuer  of  the  said  cause  or  claim  to  charge  the  defunct's 
nearestrof-kin  to  confirm  executor  to  him  within  twenty  days  after 
the  charge  given ;  which  charge  so  execute  shall  be  a  passive  title 

(n)  The  provinon  with  reipect  to  special  asrignations  is  expressly  reserved  by 
4  Gea  IV.  &  »8,  §  3  v^ra. 

(o)  As  to  the  procedure  under  this  Act  see  Gfreig  v.  ChrUHCj  1st  March,  1837, 15  S. 
697.  Where  the  debt  is  not  constituted  by  writing  or  decree,  the  creditor  must  pro« 
ceed  to  constitute  it  under  the  provisions  of  thiB  Act. 

Where  the  next-of-ldn  neither  confirmed  as  executor  nor  renounced  the  suoceinon, 
they  were  sued  as  vitious  intromitters,  and  decerned  against  cognUionit  cauta  taiUum, 
—Davidton  r.  Clark,  13th  Dec  1867,  6  Macph.  151.  If  the  pursuer  insists  in  the 
action  against  the  heir  personally,  it  would  seem  that  he  must  go  through  the  pre- 
liminary of  giving  a  chuge,  otherwise  the  heir  will  be  entitled  to  absoMtor.— i'orrei^ 
y.  I^armt,  26ih  May,  1863, 1  Macph.  806. 
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against  the  person  charged,  as  if  he  were  a  vitious  intrometter,  unless 
he  renoance,  and  then  the  charger  may  proceed  to  haTe  hia  debt  con- 
stitute,  and  the  hareditas  jacena  of  moveables  declared  lyable  by  a 
decreet  cognitionia  causa,  upon  the  obtaining  whereof  he  may  be 
decerned  ezecutor-datiye  to  the  defunct,  and  so  affect  his  moveables 
in  the  common  form.(p) 


YLI.—ACT  1696,  c.  20  :  Act  anent  Vitious  IntromeUers. 

Our  Soveraign  Lord,  considering  that  many  times  the  nearest^f- 
kin  and  others  doth  intromet  with  the  moveables  of  persons  deceast, 
without  confirmation(g),  and  imbazles  the  saids  moveables,  in  defiraud 
of  lawful  creditors;  and  when  they  come  to  be  pursued  at  the 
instance  of  any  of  the  creditors  for  being  lyable  to  the  defunct's  debt, 
as  vitious  intrometters,  they  ordinarly  defend  themselves  with  this 
pretence^  that  there  is  an  executor-creditor  confirmed  before  the 
intenting  of  the  action ;  whereas  a  third  party  confirming  executor- 
creditor  in  a  particular  subject,  ought  not  to  free  the  intrometter 
from  the  passive  title  of  vitious  intromission,  when  the  intrometter 
has  no  right  from  the  executor-creditor :  Therefore,  for  obviating  such 
frauds  in  time  coming,  His  Majesty,  with  advice  and  consent  of  the 
Estates  of  Parliament,  statutes,  ordains,  and  declares,  That  the  nearest- 
of-kin,  and  others  intrometters  with  the  moveables  of  any  defunct, 
who  are  not  executors  confirmed  to  them,  nor  hath  right  from  the 
executor-creditor  before  his  intromission,  are  and  shall  be  lyable  as 
vitious  intrometters,  notwithstanding  that  there  is  a  third  party 
confirmed  executor  in  a  particular  debt  or  subject.(r) 


YLIL—ACT  1701,  c  14  :  Act  DischargiTig  ihe  Quoata  of 
Testame7U8.(8) 

Our  Soveraign  Lord,  considering  that  by  the  twenty-eighth  Act 
of  the  first  parliament  of  King  Charles  the  Second,  quoats  of  testa- 

(p)  See  §§  196-199  iupra  as  to  procedure  now  in  appointment  of  ezeonton-dativei 

{q)  Confinnation  in  oertain  oases  nnneoessaiy,  §  196  iupra, 

(r)  See  on  this  subject  §  134  supra, 

(i)  The  quote  of  the  testament  formed  the  twentieth  part  of  the  moveable  estate 
left  by  a  deceased  person,  and  was  in  early  times  payable  to  the  bishop  of  the  diooeee^ 
The  right  of  the  bishop  came  to  be  acknowledged  soon  after  the  reign  of  David  L, 
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menta  are  diBcbarged  to  be  exacted  from  any  of  His  Majesty's 
leidges  by  commissars  or  tbe  clerks  and  fiscals,  or  any  otbers,  but 
prejudice  of  tbe  ordinary  fees  due  to  tbe  said  commissars,  tbeir  clerks 
and  fiscals  as  accords;  wbicb  Act  was  only  taken  away  by  tbe 
restoring  of  Episcopacy,  wbicb  is  now  abolisbed :  Do  tberefore,  witb 
advice  and  consent  of  tbe  Estates  of  Parliament,  revive  and  ratify  tbe 
said  twenty-eigbtb  Act  of  tbe  first  parliament  of  King  Obarles  tbe 
Second,  and  discbarges  all  quoats  of  testaments  Mien  due  since  tbe 
Act  of  Parliament,  1689,  abolisbing  prelacy,  to  be  exacted  from  any 
of  His  Majesty's  leidges,  eitber  by  commissars  or  tbeir  clerks  and 
fiscalsL  And  farder  declares,  any  bonds  or  securities  given  for  tbe 
said  quoats  to  be  void,  and  ordains  tbe  same  to  be  given  up  to  tbe 
granters  tbereof,  but  prejudice  to  His  Majesty,  to  cause  call  tbe  said 
commissars,  tbeir  clerks  and  fiscals,  to  an  account  for  any  sums  of  tbe 
saids  quoats  bereby  discbarged,  received  by  tbem  before  tbe  making 
of  tbis  Act 


IX. — 4  Geo.  IV.  c  98  :  An  Act  for  the  better  Granting  of 
Conjirmationa  in  Scotland. — [19th  July,  1823.](Q 

Whereas  it  is  expedient  tbat  provision  sbould  be  made  for  tbe 
better  granting  of  confirmations  in  certain  cases  in  Scotland :  Be  it 
tberefore  enacted  by  tbe  King's  Most  Excellent  Majesty,  &a,  tbat 
from  and  after  tbe  passing  of  tiiis  Act,  in  all  cases  of  intestate  succes- 
sion, wbere  any  person  or  persons  wbo,  at  tbe  period  of  tbe  deatb  of 
tbe  intestate,  being  next-of-kin,  sball  die  before  confirmation  be 
expede,  tbe  rigbt  of  sucb  next-of-kin  sball  transmit  to  bis  or  ber 
representatives,  so  tbat  confirmation  may  and  sball  be  granted  to 
sucb  representatives,  in  tbe  same  manner  as  confirmations  migbt  bave 


and  at  flnt  was  regarded  af  preferable  even  to  the  righti  of  creditors.  Thia  prefer- 
ence, however,  having  become  a  grievance,  the  Act  1641,  c.  61,  wtm  passed,  prohibiting 
the  exaction  of  quote  for  the  future,  and  this  Act  was  revived  after  the  Restoration 
by  the  1661,  a  28.  The  quote  was,  however,  restored  to  bishops  in  the  foUowing 
year  by  1662,  e.  1 ;  but  by  1669,  c.  19,  it  was  declared  that  it  should  be  paid  only  out 
of  the  free  gear.  The  present  Act  of  1701,  it  wiU  be  seen,  revives  the  Act  of  1661 
dlschaiging  the  quote,  but  it  reserves  certain  fees  which  came  afterwards  to  be  known 
under  the  name  of  "  composition  dues." 

(0  This  Act  is  not  retrospective.— G^re^  v.  MaleUm,  5th  llarch,  1835, 13  S.  607, 
But  the  expression  "  any  person  or  persons  who  being  next-of-kin  ahaU  die  before 
confirmation  be  expede,"  has  been  interpreted  to  extend  the  benefit  of  its  provisions 
to  aU  next^-kin  surviving  the  passing  of  the  Act,  although  the  succession  opened 
previous  to  its  date.—Ciifmui^Aam  v,  Farie,  15th  Jan.  1856, 18  D.  312. 
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been  granted  to  such  next-of-kin  immediately  upon  the  death  of  such 
intestate,  (t^) 

II.  And  be  it  farther  enacted,  that  from  and  after  the  first  day  of 
January,  1824,  caution  shall  not  be  required  to  be  found  by  executors- 
nominate;  and  in  all  other  cases  the  court  granting  confirmation 
shall  fix  the  amount  of  the  sum  for  which  caution  shall  be  found  by 
the  person  or  persons  to  whom  confirmation  shall  be  granted,  not 
exceeding  the  amount  confirmed,  (v) 

III.  And  be  it  farther  enacted,  that  from  and  after  the  first  day  of 
January,  1824,  every  person  requiring  confirmation  shall  confirm  the 
whole  moveable  estate  of  a  deceased  person  known  at  the  time,  to 
which  such  person  shall  make  oath :  Proyided  always  that  it  shall 
and  may  be  lawful  to  eik  to  such  confirmation  any  part  of  such 
estate  that  may  afterwards  be  discovered,  provided  the  whole  of  such 
estate  so  discovered  shall  be  added  upon  oath  as  aforesaid :  Provided 
nevertheless  that  nothing  herein  contained  shall  afiect  or  alter  the 
provision  made  with  respect  to  special  assignations  by  an  Act  of  the 

(u)  Previonfl  to  the  passing  of  this  Act  confirmation  "was  neceasaiy,  not  only  to 
give  the  executor  a  title,  but  also  (except  in  the  cases  stated  in  §  195  tuprOy  where 
the  title  was  unnecessary)  to  vest  the  beneficial  interest  in  the  next-of-kin,  so  that 
when  the  latter  died  without  having  obtained  confirmation,  no  right  transmitted  to 
their  creditors  or  personal  representatives.— Ersk.  8,  9,  30.  But  this  Act  vests  the 
right  of  succession  in  the  next-of-kin  by  mere  survivance,  to  the  effect  of  transmit- 
ting it  not  only  to  their  legal  representatives,  but  to  assignees  {Smith  v.  Tkammm^ 
9th  Feb.  1830,  8  S.  468),  and  creditors  {Mdn  v.  iPCaU,  7th  June,  1844,  6  D.  1112). 
Whilst  the  characters  of  the  next-of-kin  and  personal  representatives  became  thus 
irrevocably  fixed  at  the  time  of  the  defith  of  the  predeceuor  as  regards  vwteahU 
suocession,  it  was  held  in  BcherUon  v.  Gilchrist,  25th  Jan.  1828,  6  S.  446,  that  in 
heritable  succession  the  right  vested  only  by  service ;  and  this  strange  anomaly  in 
the  law  of  suocession  continued  until  the  passing  in  1874  of  the  S7  &  38  Vict.  o.  94. 
—See  §  9  of  that  Act  below. 

An  interest  is  said  to  vest  in  a  beneficiary  when  he  acquires  an  indefeasible  right  to 
it.  The  vesting  cannot  take  place  until  the  predecessor's  death,  and  then  only  after  the 
elements  of  time,  person  and  interest  are  specifically  ascertuned.  Where  the  distribu- 
tion is  to  take  place  at  the  death  of  the  predecessor  no  di£Sculty  usually  presents  itself, 
but  where  the  diBtribution  is  postponed  difficulties  not  infrequently  arise.  Generally, 
however,  in  a  bequest,  say— (1)  to  one  person  in  liferent  and  to  another  in  fee,  the 
fee  will  vest  at  the  death  of  the  testator  even  though  a  trust  be  interposed  {Nimino 
V.  Murray's  2Vs.,  3rd  June,  1864,  2  Macph.  1144;  Jacktim^  18th  March,  1876, 
8  R.  627;  Taylor,  12th  July,  1878,  5  R.  (H.  of  L.)  217) ;  (2)  to  a  parent  in  liferent 
allenarly,  and  children  naecUuri  in  fee,  the  right  of  the  children  vests  as  they  come 
into  existence  (Douglas  v.  Thomson,  7th  Jan.  1870, 8  M.  374) ;  (3)  to  children  equally 
in  liferent  allenarly  and  the  survivor,  and  to  their  children  equally  in  fee,  the  sfaai«  of 
a  lif erenter  accresces  to  the  surviving  lif erenters,  and  on  the  death  of  the  last  life- 
renter  the  property  passes  to  the  fiars  (Fergus,  ^c,  13th  July,  1872,  10  M.  968). 

As  to  the  effect  of  the  birth  of  a  nearer  heir  after  the  succession  opens,  see  Logan 
Home  V.  Logan,  13th  July,  1880,  7  R.  1137. 

The  subject  of  vesting  is  fully  discussed  in  M'Laren,  §  1891  et  seq.    See  also  §  80 

(v)  As  to  finding  caution  see  §§  182*187_ncpra. 
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Scotidsh  Parliament  made  in  the  year  1690,  intituled,  <<  Act  anent 
the  Confirmation  of  Testaments,  "(u;) 

lY.  ProTided  further,  and  be  it  enacted,  that  in  the  case  of  con- 
firmation by  executor's  creditor(a;),  such  confirmation  may  be  limited 
to  the  amount  of  the  debt  and  sum  confirmed  to  which  such  creditor 
shall  make  oath :  Proyided  always  that  notice  of  every  application 
for  confirmation  by  any  executor's  creditor  shall  be  inserted  in  The 
Edinburgh  GazetUf  at  least  once,  immediately  after  such  application 
shall  be  made ;  in  evidence  whereof,  a  copy  of  the  Gazette  in  which 
such  notice  shall  have  been  inserted  shall  be  produced  in  court  before 
any  such  confirmation  shall  be  further  proceeded  in. 


X. — ACT  to  alter  in  certain  respects  the  Law  of  Intestate 
Movedble(y)  Succession  in  Scotland,  18  Vict  c.  23. — 
[25tiiMay,  1865.] 

Bb  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : — 

I.  The  Issue  of  a  predeceasing  neoet^f'kin(a)  shall  come  in  the  place 
of  their  parent  in  the  succession  to  an  intestate. — In  all  cases  of  intes- 
tate moveable  succession  in  Scotland  accruing  after  the  passing  of 
this  Act,  where  any  person  who,  had  he  survived  the  intestate,  would 
have  been  among  his  next-of-kin,  shall  have  predeceased  such  intes- 
tate, the  lawful  child  or  children  of  such  person  so  predeceasing  shall 
come  in  the  place  of  such  person,  and  the  is8ue(6)  of  any  such  child 
or  children,  or  of  any  descendant  of  such  child  or  children  who  may 
in  like  manner  have  predeceased  the  intestate,  shall  come  in  the 
place  of  his  or  their  parent  predeceasing,  and  shall  respectively  have 
right  to  the  share  of  the  moveable  estate  of  the  intestate  to  which 

(«)  The  Act  here  referred  to  is  printed  above. 

(x)  Procedure  stated  in  §§  196-199  supra. 

iy)  For  a  description  of  moveable  estate,  see  §  83  fupro. 

(a)  As  to  who  are  termed  "  next-of-ldn/'  see  §  84  eupra.  The  next-of-kin  are 
determined  at  the  opening  of  a  sncoession,  4  Qeo.  IV.  c  98  iupra.—SiPartt  ^.,  6th 
Deo.  1870,  8  S.  L.  R.  182. 

(&)  The  word  *' issue"  has  no  teohnioal  meaning  in  law,  and  is  capable  of  apply-  * 
ing  to  descendants  in  any  degree,  according  to  the  context  in  which  it  is  used.    In 
the  ordinary  case,  the  term  means  children  as  opposed  to  more  remote  descenditntik 
—King,  <£«.,  Idth  July,  1883,  20  S.  L.  B.  789. 

z.  H  K  r . !  ^  p  .  ^^ 
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the  parent  of  such  child  or  children  or  of  such  iasne,  if  he  had  sur- 
vived the  intestate,  would  have  been  entitled(c) :  Provided  always, 
that  no  representation  shall  be  admitted  among  collaterals((i)  after 
brothers'  and  sisters'  descendants,  and  that  the  surviving  next-of-kin 
^of  the  intestate  claiming  the  office  of  executor  shall  have  exclusive 
right  thereto,  in  preference  to  the  children  or  other  descendants  of 
any  predeceasing  next-of-kin,  but  that  such  children  or  descendants 
shall  be  entitled  to  confirmation  when  no  next-of-kin  shall  compete 
lor  said  office.  («) 

II.  Issue  of  predeceasing  hevr  succeeding  to  the  intestates  heritage 
may  coUate,  hut  other  issue  not  excluded  hy  his  not  coUating  Jrom 
daiming  out  of  moveable  estate  difference  between  value  of  heritage 
and  share  their  parent  would  have  taken  on  collation, — ^Where  the 
person  predeceasing  would  have  been  the  heir  in  heritage  of  an  intes- 
tate leaving  heritable  as  well  as  moveable  estate  had  he  survived  such 
intestate,  his  child,  being  the  heir  in  heritage  of  such  intestate,  shall 
be  entitled  to  collate  the  heritage  to  the  effect  of  claiming  for  himself 
alone,  if  there  be  no  other  issue  of  the  predeceaser,  or  for  himself 
and  the  other  lENSue  of  the  predeceaser,  if  there  be  such  othw  issue, 
the  share  of  the  moveable  estate  of  the  intestate  which  might  have 
been  claimed  by  the  predeceaser  upon  collation  if  he  had  survived 
the  intestate ;  and  daughters  of  the  predeceaser,  being  heirs-portioners 


(c)  Thu  section  applies  only  to  the  caae  where  some  of  the  next-of-kin,  within  the 
limits  of  relationship  stat-ed  therein,  ha^e  predeceased  the  intestate  leaving  issue, 
who,  but  for  this  Act,  would  have  been  excluded  from  participating  in  the  sue- 
oeesion. 

Accordingly,  it  was  held  that  the  children  of  a  deceased  sister  were  entitled  to 
participate  along  with  surviving  brothers,  the  former  per  gtirpa  and  the  Utter  per 
oapUa,—N%mmo  v.  Mvrray*i  Tn.,  3rd  June,  1864,  2  Macph.  1144. 

But  where  the  nearest  surviving  relatives  are  aU  of  equal  degree— aj;.,  nephews 
and  nieces,  they  are  entitled  to  the  succession  per  eapUa,  and  not  as  representatives 
of  their  deceased  parents  per  ttirpei, — Twmer  v.  Couper,  27th  Nov.  1869,  8  H.  222. 
See  §  125  tupra,  as  to  the  operation  of  the  rules  of  division  per  capita  and  per  $Hrpe», 

(d)  The  expression  "  collaterals  *'  used  here,  means  collateral  rdations  of  the  intes- 
tate. Gousins-german  succeeding  as  next-of-kin  are  collaterals. — Ormuton  v.  Broad, 
11th  Nov.  1862, 1  Macph.  10. 

The  proviso  that  "  no  representation  shall  be  admitted  among  collaterals  aJUr 
brothers*  and  sisters'  descendants,"  was  held  to  exclude  the  children  of  predeceasing 
oousins-german  from  claiming,  on  the  principle  of  representation,  to  share  the  succes- 
sion with  surviving  cousins-german.— Ormiston,  mipra, 

(e)  See  §§  185-141  iupra  as  to  the  circumstances  under  which  executors  are 
appointed,  and  the  manner  of  their  appointment. 

All  who  are  equally  entitled  to  the  succession  are  entitled  to  be  conjoined  in  the 
administration  of  it—W^ter  v.  Shiresa,  25th  Oct.  1878, 16  S.  L.  B.  45. 

The  next-of-kin  being  creditors  of  the  intestate,  may,  without  any  title,  sue  the 
executor-dative  for  an  account  of  his  intromissions.— jSmttA  v.  Smith,  24th  Jane, 
1880,  7  B.  1013. 

Conifirmation  is  in  certain  cases  unnecessary.    See  §  195  tupra. 
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of  the  intestate,  shall  be  entitled  to  collate  to  the  like  effect;  and  where, 
in  the  case  aforesaid,  the  heir  shall  not  collate,  his  brothers  and  sisters, 
and  their  descendants  in  their  place,  shall  have  right  to  a  share  of 
the  moveable  estate  equal  in  amount  to  the  excess  in  value  over  the 
value  of  the  heritage  of  such  share  of  the  whole  estate,  heritable 
and  moveable,  as  their  predeceasing  parent,  had  he  survived  the 
intestate,  would  have  taken  on  collation.  (/) 

III.  Father  to  succeed  to  extent  of  one-half  when  no  issue. — ^Where 
any  person  dying  intestate  shall  predecease  his  father  without  leaving 
issue,  his  father  shall  have  right  to  one-half  of  his  moveable  estate(^), 
in  preference  to  any  brothers  or  sisters  or  their  descendants  who  may 
have  survived  such  intestate. 

rV.  Where  father  has  predeceased^  mother  to  succeed  to  extent  of 
one-third — ^Where  an  intestate  dying  without  leaving  issue  whose 
father  has  predeceased  him  shall  be  survived  by  his  mother,  she  shall 
have  right  to  one-third  of  his  moveable  estate,  in  preference  to  his 
brothers  and  sisters  or  their  descendants,  or  other  next-of-kin  of 
such  intestate.  (A) 

V.  Succession  by  brothers-  cmd  sisters-^uterine. — ^Where  an  intestate 
dying  without  leaving  issue,  whose  father  and  mother  have  both  pre- 
deceased him,  shall  not  leave  any  bix>ther-  or  sister-german  or  con- 
sanguinean,  nor  any  descendant  of  a  brother-  or  sister-german  or 
consanguinean,  but  shall  leave  brothers-  and  sisters-uterine,  or  a 
brother-  or  sister-uterine,  or  any  descendant  of  a  brother-  or  sister- 
uterine,  such  brothers-  and  sisters-uterine  and  such  descendants  in 
place  of  their  predeceasing  parent  shall  have  right  to  one-half  of  his 
moveable  estate.  (») 

VI.  On  a  wife  predeceasing  her  husband  her  representatives  to  have 
no  claim  on  the  goods  in  communion, — Where  a  wife  shall  predecease 
her  husband,  the  next-of-kin,  executors,  or  other  representatives  of 
such  wife,  whether  testate  or  intestate,  shall  have  no  right  to  any 
share  of  the  goods  in  communion,  nor  shall  any  legacy  or  bequest  or 


(/)  The  dootrine  of  collation  ii  explained  under  §§  120-123  tupra. 

(g)  "  Moveable  estate  "  means  the  fru  moveable  estate ;  consequently  if  the  intes* 
tate  were,  for  example,  survived  by  a  widow,  his  father,  and  brothers  or  sisters,  the 
father  would  take  only  one-half  of  the  one-half  of  the  estate,  or  one-half  after 
deducting  the  widow's  legal  share  of  jus  relicta  and  all  debts,  or  one-fourth  of  the 
whole  estate.    As  to  the  operation  of  the  right  of  ju8  relicke,  see  §§  91-98  iupra, 

(A)  See  note(^).  The  mother  in  this  case  takes  the  place  of  the  father,  excepting 
that  she  gets  one-third  instead  of  one-half  of  the  dear  succession. 

This  section  has  been  held  to  give  the  mother  sufficient  interest  to  be  confirmed 
executrix  qva  mother  jointly  with  a  widow  qua  relict. — Muirt  3rd  Nov.  1876,  14 
8.  L.  R.  24. 

({)  As  to  uterine  and  maternal  relations  see  §§  87,  88  supra. 
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testamentary  disposition  thereof  by  such  wife  affect  or  attach  to  the 
said  goods  or  any  portion  thereof.(A;) 

VIL  Not  to  affect  rights  of  spouses  on  dissohOum  of  marriage  in 
certain  cases. — ^Where  a  marriage  shall  be  dissolved  before  the  lapse 
of  a  year  and  day  from  its  date,  by  the  death  of  one  of  the  spouses^ 
the  whole  rights  of  the  survivor  and  of  the  representatives  of  the 
predeceaser  shall  be  the  same  as  if  the  marriage  had  subsisted  for 
the  period  aforesaid.  (/) 

VIII.  Fart  of  Act  of  Parliament  of  Scotland,  1617,  c.  U,  repealed. 
— So  much  of  an  Act  of  the  Parliament  of  Scotland  passed  in  the 
year  one  thousand  six  hundred  and  seventeen,  and  intituled  "  Anent 
Executors  *\m),  as  allows  executors-nominate  to  retain  to  their  own 
use  a  third  of  the  dead's  part  in  accounting  for  the  moveable  estate 
of  the  deceased,  is  hereby  repealed,  and  executors-nominate  shall,  as 
such,  have  no  right  to  any  part  of  the  said  estate. 

IX.  Interpretation  of  terms. — The  words  "intestate  succession" 
shall  mean  and  include  succession  in  cases  of  partial  as  well  as  of 
total  intestacy;  "intestate"  shall  mean  and  include  every  person 
deceased  who  has  left  undisposed  of  by  will  the  whole  or  any  portion 
of  the  moveable  estate  in  which  he  might,  if  not  subject  to  incapacity, 
have  tested ;  "  moveable  estate "  shall  mean  and  include  the  whole 
free  moveable  estate  on  which  the  deceased,  if  not  subject  to  inca- 
pacity, might  have  tested,  undisposed  of  by  will,  and  any  portion 
thereof  so  undisposed  of. 


{k)  PlreTiouB  to  the  paasiiig  of  this  Act  a  married  woman  might  make  an  effectual 
will  of  her  own  moveable  property  without  the  consent  of  her  husband. — Ersk.  1,  6, 
28;  JliilUr  y.  MUner'i  Trs.,  3rd  Feb.  1859,  21  D.  377.  And  as  regards  prop^ 
settled  on  her  exclusive  of  her  husband's  jus  mariti  and  right  of  administration,  she 
might,  as  if  single,  grant  deeds  respecting  it  to  take  effect  either  inter  vivos  or  after 
her  death.— O^ordon  v.  Gordon,  16th  Nov.  1832, 11  a  36. 

This  section,  which  has  no  retrospective  effect  {Kennedy  v.  Bell,  Ist  June,  1864,  2 
Macph.  687)  affects  the  wife's  former  rights  merely  as  regards  the  '*  goods  in  com- 
munion.*'    What  these  consist  of  have  been  already  explained,  §  89. 

The  operation  of  the  doctrines  of  the  jtu  mariti  and  right  of  administration,  as 
affected  by  the  Married  Women's  Property  Act,  1881,  and  the  previous  Conjugal 
Rights  Acts,  have  been  also  explained,  §  90  eupra  ;  also,  notes  on  the  Act  of  1881 
below. 

By  the  Married  Women's  Properiy  Act,  1881  (printed  below),  a  woman  married 
after  its  date  to  a  man  domiciled  at  the  time  of  the  marriage  in  Scotland,  is  rendered 
practically  independent  of  her  husband  as  respects  her  own  property. 

(1)  See  %  261  supra. 

(m)  This  Act  "  anent  executors  "  is  printed  above. 
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XI. — ACT  to  amend  the  Law  relating  to  the  Confirmation  of 
JExecutora  in  Scotland,  and  to  extend  over  aU  parts  of 
the  United  KiVfgdom  the  effect  of  such  ConfirmxUion, 
and  of  Orants  of  Probate  and  Administration,  21  <fe 
22  Vict.  c.  56.— [23rd  July,  1858.](7i) 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  confir- 
mation of  executors  in  Scotland,  and  to  extend  over  the  United 
Kingdom  the  effect  of  such  confirmation,  and  of  grants  of  probate  and 
administration(o) :  Be  it  enacted  by  the  Queen's  Most  Excellent 
Alajesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  - 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

L  Practice  of  raising  edicts  ofexeciUry  to  cease. — From  and  after 
the  12th  day  of  November,  1858,  the  practice  of  raising  edicts  of 
executry  before  the  commissary-courts  in  Scotland(jp),  for  the  decer- 
niture  of  executors  to  deceased  persons,  shall  cease  and  it  shall  not 
be  competent  to  any  person  to  obtain  himself  decerned  executor  in 
virtue  of  any  such  edict  raised  subsequently  to  the  date  aforesaid. (g) 

II.  Petition  to  commissary  to  he  svhstitided — Form  of  petition  as 
in  schedule  {A). — ^From  and  after  the  date  aforesaid  every  person 
desirous  of  being  decerned  executor  of  a  deceased  person  (r)  as  dis- 
ponee,  next-of-kin,  creditor,  or  in  any  other  character  whatsoever  now 
competent,  or  of  having  some  other  person,  possessed  of  such 
character,  decerned  executor  to  a  deceased  person,  shall,  instead  of 
applying,  as  heretofore,  for  an  edict  of  executry  from  the  commissary, 
present  a  petition  to  the  commissary  for  the  appointment  of  an 
executor,  which  petition  shall  be  in  the  form  as  nearly  as  may  be  of 
the  schedule  (A)  hereunto  annexed,  and  shall  be  subscribed  by  the 
petitioner  or  by  his  agent  («) 

III.  To  whom  petition  to  he  presented, — Such  petition  shall 
be  presented  to  the  commissary  of  the  county  wherein  the  deceased 
died  domiciled,  and  in  the  case  of  persons  dying  domiciled  furth  of 

(n)  Amended  by  22  Viot.  c.  30,  and  38  &  39  Vict.  c.  70  infra, 

(o)  See  §  195  supra,  for  casea  where  confirmation  ia  not  required. 

[p)  By  the  Sheriff  Courts  Act,  1876  (39  &  40  Vict.  c.  70,  §  35),  the  commissaiy- 
courts  are  abolished,  and  the  whole  provisions  and  jurisdictions  thereof  transferred 
to  the  Sheriff. 

{q)  See  §  186  et  seq,  supra,  as  to  present  procedure  in  appointment  of  executors. 

(r)  Nothing]  in  the  Act  is  to  affect  or  alter  the  procedure  in  confirmations  of 
executors-nominate. — §  7  of  this  Act. 

($)  If  a  second  petition  be  presented,  intimation  must  be  made  to  the  first 
petitioner. — ^Act  of  Sederunt,  1859,  art.  5  infra. 
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Scotland,  or  without  any  fixed  or  known  domicile,  having  personal 
or  moveable  property  in  Scotland,  to  the  commissary  of  Edinburgh. 

IV.  Mode  ofirUimating  petition. — ^Every  such  petition,  in  place  of 
being  published  at  the  kirk-door  and  market-cross,  as  edicts  of 
executry  have  been  in  use  to  be  published,  shall  be  intimated  by  the 
commissary-clerk  affixing  on  the  door  of  the  commissary  court-house, 
or  in  some  conspicuous  place  of  the  court  and  of  the  office  of  the 
commissary-clerk,  in  such  manner  as  the  commissary  may  direct^ 
a  full  copy  of  the  petition,  and  by  the  keeper  of  the  record  of 
edictal  citations  at  Edinburgh,  inserting  in  a  book,  to  be  kept  by 
him  for  that  purpose,  the  names  and  designations  of  the  petitioner 
and  of  the  deceased  person,  the  place  and  date  of  his  death,  and  the 
character  in  which  the  petitioner  seeks  to  be  decerned  executor, 
which  particulars  the  keeper  of  the  record  of  edictal  citations  shall 
cause  to  be  printed  and  published  weekly  along  with  the  abstracts  of 
the  petitions  for  general  and  special  services,  in  the  form  of  schedule 
(B)  hereunto  annexed:  Provided  always,  that  to  enable  the  keeper  of 
the  record  of  edictal  citations  to  make  such  publication,  the  commissary- 
clerk  shall  transmit  to  him  the  said  particulars,  and  to  enable  the 
commissary-derk  to  grant  the  certificate  after-mentioned,  the  keeper 
of  the  record  of  edictal  citations  shall  transmit  to  the  commissary- 
clerk  a  copy,  certified  by  the  said  keeper,  of  the  printed  and  published 
particulars,  all  in  such  form  and  manner  and  on  paymentof  such  fees 
as  the  Court  of  Session  by  Act  of  Sederunt  may  direct.(<) 

V.  Certificate  of  intimation  of  petition — Additional  intimation  of 
petition  in  certain  cases, — The  commissary-clerk,  after  receiving  the 
certified  copy  of  the  printed  and  published  particulars,  shall  forthwith 
certify  on  the  petition  that  the  same  has  been  intimated  and  published, 
in  terms  of  the  provisions  of  this  Act,  in  the  form  of  schedule  (C) 
hereunto  annexed(t£),  and  such  certificate  shall  be  sufficient  evidence 
of  the  facts  therein  set  forth  :  Provided  always,  that  where  a  second 
petition  for  confirmation  is  presented  in  reference  to  the  same 
personal  estate,  the  commissary  shall  direct  intimation  of  such 
petition  to  be  made  to  the  party  who  presented  the  first  petition. 

VI.  Procedure  on  petition — Decree-dative — Proviso  cw  to  eatUion. 
— On  the  expiration  of  nine  days  after  the  commissary-clerk  shall 
have  certified  the  intimation  and  publication  of  a  petition  for  the 
appointment  of  an  executor  as  aforesaid,  the  same  may  be  called  in 
court,  and  an  executor  decerned,  or  other  procedure  may  take  place 
according  to  the  forms  now  in  use  in  case  of  edicts  of  executry,  and 

(<)  See  Act  of  Sedenmt,  1859,  arts.  1-3  infra, 

(tt)  By  §  44  of  39  &  40  Vict  o.  70,  Schedule  (G)  is  repealed  tnd  mother  form  of 
intimation  suhstitnted.    See  also  art.  4  of  Act  of  Sederunt,  1859. 
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with  the  like  force  and  effect ;  and  decree^ative  may  be  extracted  on 
the  expiration  of  three  lawful  days  after  it  has  been  pronounced,  but 
not  sooner :  Provided  always,  that  nothing  herein  contained  shall 
alter  or  affect  the  law  as  to  executors  finding  caution;  and  that 
bonds  of  caution  for  executors  may  be  partly  printed  and  partly 
written. 

YIL  Not  to  effect  present  procedure.  —  Provided  always,  that 
nothing  herein-before  contained  shall  alter  or  affect  the  course  of 
procedure  now  in  use  before  the  commissaries  in  confirmations  of 
executors-nominate. 

YIII.  Where  inventories,  <te,,  may  be  recorded — ConfirmcUians  may 
be  granted, — Inventories  of  personal  estates  of  deceased  persons  and 
relative  testamentary  writings  may  be  given  up  and  recorded  in,  and 
confirmations  may  be  granted  and  issued  by,  any  commissary-court 
to  which  it  is  competent  to  apply  in  virtue  of  the  provisions  of  this 
Act  for  the  appointment  of  an  executor-dative  to  the  deceased. (t?) 

IX.  Inventory  may  tncltide  personal  estate  in  any  part  of  United 
Kingdom, — From  and  after  the  date  aforesaid  it  shall  be  competent 
to  include  in  the  inventory  of  the  personal  estate  and  effects  of  any 
person  who  shall  have  died  domiciled  in  Scotland  any  personal  estate 
or  effects  of  the  deceased  situated  in  England,  or  in  Ireland,  or  both  : 
Provided  that  the  person  applying  for  confirmation  shall  satisfy  the 
commissary,  and  that  the  commissary  shall  by  his  interlocutor  find 
that  the  deceased  died  domiciled  in  Scotland,  which  interlocutor  shall 
be  conclusive  evidence  of  the  fact  of  domicile :  Provided  also,  that 
the  value  of  such  personal  estate  and  effects  situated  in  England  or 
Ireland  respectively  shall  be  separately  stated  in  such  inventory,  and 
such  iDventory  shall  be  impressed  with  a  stamp  corresponding  to  the 
entire  value  of  the  estate  and  effects  included  therein,  wheresoever 
situated  within  the  United  Kingdom,  (ti?) 

X.  Form  and  effect  of  eorifirmations. — Confirmations  shall  be  in 
the  form,  or  as  nearly  as  may  be  in  the  form,  of  schedules  (D)  and  (£) 
hereunto  annexed ;  and  such  confirmations  shall  have  the  same  force 
and  effect  with  the  like  writs  framed  in  terms  of  the  Acts  of  Sederunt 
passed  on  the  20th  December,  1823,  and  the  25th  February,  1824,  or 
at  present  in  use. 

XL  OathSy  before  whom  to  be  taken, — Oaths  and  affirmations  on 
inventories  of  pei'sonal  estates  given  up  to  be  recorded  in  any 
commissary-court  may  be  taken  either  before  the  commissary  or  his 
depute,  or  the  commissary-clerk  or  his  depute,  or  before  any  commis- 
sioner appointed  by  the  commissary,  or  before  any  magistrate  or 

[v)  The  Act  applies  to  eveiy  description  of  executor.— M'Larcii,  §  1694. 

(tff)  This  and  following  Motions  amended  by  §§  41-44  of  39  k  40  Vict.  c.  70  infra. 
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justice  of  the  peace  within  the  United  Kingdom,  or  the  colonies,  or 
any  British  consuL 

XII.  CimJwmaiAon  produced  in  Probate  CorjtH  of  England,  and 
sealed,  to  have  the  effect  of  probate  or  administraiuyn^ — From  and  after 
the  date  aforesaid,  when  any  confirmation  of  the  executor  of  a  person 
who  shall  in  manner  aforesaid  be  found  to  have  died  domiciled  in 
Scotland,  which  includes,  besides  the  personal  estate  situated  in  Scot- 
land, also  personal  estate  situated  in  England,  shall  be  produced  in 
the  principal  Court  of  Probate  in  England,  and  a  copy  thereof 
deposited  with  the  registrar,  together  with  a  certified  copy  of  the 
interlocutor  of  the  commissary  finding  that  such  deceased  person  died 
domiciled  in  Scotland,  such  confirmation  shall  be  sealed  with  the  seal 
of  the  said  court,  and  returned  to  the  person  producing  the  same,  and 
shall  thereafter  have  the  like  force  and  effect  in  England  as  if  a 
probate  or  letters  of  administration,  as  the  case  may  be,  had  been 
granted  by  the  said  court  of  probate,  (a;) 

XIII.  Confirmaiion  produced  in  ProbateCourt  ofDubU^,  and  eealedy 
to  ha^e  the  effect  of  probate  or  adnUniatration. — From  and  after  the 
date  aforesaid,  where  any  confirmation  of  the  executor  of  a  person 
who  shall  so  be  found  to  have  died  domiciled  in  Scotland,  which 
includes,  besides  the  personal  estate  situated  in  Scotland,  also  personal 
estate  situated  in  Ireland,  shall  be  produced  in  the  Ck>urt  of  Probate 
in  Dublin,  and  a  copy  thereof  deposited  with  the  registrar,  together 
with  a  certified  copy  of  the  interlocutor  of  the  commissary  finding 
that  such  deceased  person  died  domiciled  in  Scotland,  such  confirma- 
tion shall  be  sealed  with  the  seal  of  the  said  court,  and  returned  to 
the  person  producing  the  same,  and  shall  thereafter  have  the  like 
force  and  effect  in  Ireland  as  if  a  probate  or  letters  of  administration, 
as  the  case  may  be,  had  been  granted  by  the  said  Court  of  Probate 
in  Dublin. (y) 

XI Y.  Probate  or  letters  of  adtninistra^tion  produced  in  commissary' 
court  and  certified,  to  have  effect  of  confirmation, — From  and  after 
the  date  aforesaid,  when  any  probate  or  letters  of  administration  to 
bo  granted  by  the  Court  of  Probate  in  England  to  the  executor  or 
administrator  of  a  person  who  shall  be  therein,  or  by  any  note  or 
memorandum  written  thereon  signed  by  the  proper  officer,  stated  to 
have  died  domiciled  in  England,  or  by  the  Court  of  Probate  in 
Ireland  to  the  executor  or  administrator  of  a  person  who  shall  in  like 
manner  be  stated  to  have  died  domiciled  in  Ireland,  shall  be  produced 

(x)  See  §  233  iupra,  as  to  the  seaHng  in  England  of  a  Scotch  confirmation.  See 
Ewing  v.  Ewing,  d-c,  30th  November,  1883  (H.  L.),  as  to  the  right  of  the  Court  of 
Chancery  to  interfere  in  the  management  of  a  purely  Scottish  estate  managed  by 
Scottish  trustees  where  one  of  the  beneficiaries  is  in  England. 

{p)  The  provisions  of  this  and  previous  section  amended  by  §  42  of  38  &  40  Yiet. 
0.  70  infra. 
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in  the  Commissary-Court  of  the  county  of  Edinburgh,  and  a  copy 
thereof  deiposited  with  the  commissary-clerk  of  the  said  court ;  the 
commissary-clerk  shall  endorse  or  write  on  the  back  or  face  of  such 
grant  a  certificate  in  the  form  as  near  as  may  be  of  the  schedule  (F) 
hereunto  annexed ;  and  such  probate  or  letters  of  administration, 
being  duly  stamped,  shall  be  of  tbe  like  force  and  effect,  |ind  have  the 
same  operation  in  Scotland  as  if  a  confirmation  had  been  granted  by 
the  said  court,  (a) 

XY.  For  securing  the  stamp  duties^  probateSy  dtc,  to  he  deemed 
granted  for  all  the  property  in  the  United  Kingdom — Inventory  to 
incltcde  aU  such  property, — In  any  of  the  aforesaid  cases  where  the 
deceased  person  shall  be  stated  in  or  upon  the  probate  or  letters  of 
administration  to  have  been  domiciled  in  England  or  in  Ireland,  as 
the  case  may  be,  such  probate  or  letters  of  administration  shall,  for 
the  purpose  of  securing  the  payment  of  the  full  and  proper  stamp 
duties,  be  deemed  and  considered  to  be  granted  for  and  in  respect  of 
the  whole  of  the  personal  and  moveable  estate  and  effects  of  the 
deceased  in  the  United  Eongdom,  within  the  meaning  of  the  Act  of 
Parliament  passed  in  the  fifty-fifth  year  of  the  reign  of  King  George 
the  Third,  chapter  184,  and  of  all  other  Acts  of  Parliament  granting 
or  relating  to  stamp  duties  on  probates  and  letters  of  administration 
in  England  and  Ireland  respectively;  and  the  affidavit  required  by 
law  to  be  made  on  applying  for  probate  or  letters  of  administration 
in  England  or  Ireland  as  to  the  value  of  the  estate  and  effects  of  the 
deceased ;  and  also  where  the  commissary  shall  in  manner  aforesaid 
find  that  the  deceased  was  domiciled  in  Scotland,  the  inventory 
required  by  law  to  be  exhibited  and  recorded  in  the  proper  commis- 
sary-court in  Scotland  before  obtaining  confirmation,  or  intromitting 
with  or  entering  upon  the  possession  or  management  of  the  personal 
or  moveable  estate  or  effects  of  the   deceased  in  Scotland,  shall 
respectively  extend  to  and  include  the  whole  of  the  personal  and 
moveable  estate  of  the  deceased  person  in  the  United  Kingdom,  and 
the  value  thereof;  and  the  stamp  duties  for  the  time  being  charge- 
able on  probates  and  letters  of  administration  and  on  inventories 
respectively  shall  be  chargeable  upon  any  probate  or  letters  of 
administration  to  be  granted,  and  any  inventory  to  be  exhibited  and 
recorded  as  aforesaid  respectively,  for  and  in  respect  of  the  whole  of 
the  personal  and  moveable  estate  and  effects  of  the  deceased  in  the 
United  Kingdom,  and  the  value  thereof ;  and  the  said  affidavit  shaU 
also  separately  specify  the  value  of  the  said  estate  and  effects  in 
Scotland. 

(a)  The  provisioni  of  this  Bection  held  not  to  apply  to  the  case  of  an  administrator 
appointed  in  England  for  a  limited  and  temporary  purpose  to  a  deceased  foreigner 
who  left  personal  property  in  Scotland,— 1F%iJ^n  v.  £eef,  12th  June,  1872, 10  M.  797* 
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XVI. — Frotfinons  of  former  Acta  to  (vpply  to  the  probatee^  lettere  oj 
administration^  and  inverUoriea  mentioned  in  this  Act;, — For  the  pur- 
pose aforesaid,  and  also  for  granting  relief  where  too  high  a  stamp 
daty  shall  have  heen  paid  on  any  such  prohate  or  letters  of  adminis- 
ti*ation,  or  inventory,  the  provisions  contained  in  ^  40,  41,  42, 
and  43  of  the  said  Act  passed  in  the  fifty-fifth  year  of  His  Majesty 
King  George  the  Third,  relating  to  probates  and  letters  of  adminis- 
tration granted  in  England,  and  the  like  provisions  in  the  Act  passed 
in  the  fifty-sixth  year  of  the  said  king,  c.  56,  relating  to  probates 
and  letters  of  administration  granted  in  Ireland,  and  the  provisions 
contcbined  in  the  Act  passed  in  the  forty-eighth  year  of  the  said  King^ 
c.  149,  relating  to  inventories  in  Scotland,  and  also  all  other  pro- 
visions contained  in  the  said  Acts  respectively,  or  in  any  other  Act 
or  Acts  relating  to  probates  and  letters  of  administration  and 
inventories  respectively,  shall  apply  to  the  probates  and  lettera  of 
administration  to  which  effect  is  given  by  this  Act,  and  to  the  whole 
of  the  personal  and  moveable  estate  of  the  deceased  for  or  in  respect 
of  which  the  same  shall,  in  pursuance  of  this  Act,  be  deemed  to  be 
granted,  wheresoever  situate  in  the  United  Kingdom;  and  also  to 
the  inventories  in  which  the  whole  of  the  personal  and  moveable 
estate  of  the  deceased,  wheresoever  situate  in  the  United  Kingdom, 
ought,  in  pursuance  of  this  Act,  to  be  included,  in  as  full  and  ample 
a  manner  as  lE  all  such  provisions  were  herein  enacted  in  reference 
to  such  probates,  letters  of  administration,  and  inventories  respec- 
tively. (6) 

X  Vtl. — Affidavit  as  to  domicile  to  he  made  on  applying  for  probate 
or  administration, — ^Ptovided,  That  in  any  case  where,  on  applying 
for  probate  or  letters  of  administration,  it  shall  be  required  to  be 
stated  as  aforesaid  that  the  deceased  was  domiciled  in  England  or  in 
Ireland,  the  affidavit  so  as  aforesaid  required  by  law  shall  specify  the 
fact  according  to  the  deponent's  belief,  which  shall  be  sufficient  to 
authorise  the  same  to  be  so  stated  in  or  upon  the  probate  or  letters 
of  administration :  Provided  also,  that  any  suioh  statement^  and  the 
interlocutor  of  the  commissary  finding  that  the  deceased  was  domi- 
ciled in  Scotland,  shall  be  evidence,  and  have  effect  for  the  purposes 
of  this  Act  only.(c) 

XVIII. — Acts  of  Sederunt  to  be  passed  for  following  out  purposes 
of  this  Act, — It  shall  be  competent  to  the  Court  of  Session,  and  they 
are  hereby  authorised  and  required,  from  time  to  time,  to  pass  sudi 

(6)  See  §§  169-171  as  to  estates  under  £300  in  valne. 

[c)  See  §  34  of  44  Vict,  a  12,  infra^  as  to  inventories  where  gross  value  of  estate 
does  not  exceed  £300.  The  provision  applies  wherever  the  deceased  may  be 
domiciled  at  the  time  of  death. 
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Acts  of  Sederunt  as  shall  be  necessary  and  proper  for  regulating  in  all 
respects  the  proceedings  under  this  Act  before  the  commissary  of 
Edinburgh,  and  other  commissaries  in  Scotland,  and  following  out 
the  purposes  of  this  Act^  and  also  the  fees  to  be  paid  to  agents  before 
the  said  courts,  and  to  the  commissary-clerks  and  other  officers  of 
court,  and  the  expense  of  publication  of  petitions.(ef) 

XIX. — Former  Acts  qf  Sederunt  repealed  \f  inconsistent  with  this 
Act — All  former  Acts,  and  Acts  of  Sederunt  made  in  virtue  thereof, 
so  far  as  inconsistent  with  the  present  Act,  are  hereby  repealed ;  and 
this  Act  may  be  amended  or  repealed  by  any  Act  to  be  passed  during 
the  present  session  of  Parliament,  and  may  be  cited  as  the  ''  Confir- 
mation and  Probate  Act,  1858." 

XX — Interpretation  of  terms, — ^The  word  **  commissary  "  shall 
include  commissary-depute,  and  the  term  '^  commissary-clerk "  shall 
include  commissary-derk-depute. 


SCHEDULES  to  which  the  foregoing  Act  bbfebs. 

Schedule  (A). — Form  of  a  Petition  for  appointment  of  am,  FxeciUor 
to  a  deceased  person. 

Unto  the  Honourable  the  Commissary  of  [specify  the  coimty], 
the  petition  of  A.  B.  [here  name  and  design  the  petitioner] ; 

Humbly  showeth, — ^That  the  late  C.  D.  [here  name  and  design  the 
deceased  person  to  whom  an  executor  is  sought  to  be  appointed]  died 
at  [speci/i/  place]  on  or  about  the  [specify  daU\  and  had  at  the  time 
of  his  death  his  ordinary  or  principal  domicile  in  the  county  of 
[specify  county,  or,  furth  of  Scotland,  or,  without  any  fixed  domicile, 
or,  without  any  known  domicile,  as  the  case  may  be]. 

That  the  petitioner  is  the  only  son  and  next^f-kin  [or  state  what 
other  relationship,  character,  or  title  the  petitioTier  has,  giving  him 
right  to  apply  for  the  appointment  of  executor]. 

May  it  therefore  please  your  Lordship  to  decern  the  petitioner 
executor-dative  qua  nextof-kin  to  the  said  C.  D.  [or  state 
the  other  character  in  which  tJie  petitioner  claims  to  be 
appointed  executor]. 

According  to  Justice,  &o. 

[Signed  by  the  petitioner  or  his  agent.] 

(cQ  See  Act  of  Sederunt,  1859,  infra. 
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Schedule  (B). — EoU  of  Petitions /or  the  Appointment  {/Bxecuion 
in  Commiseary-Courta  in  Scotland. 


County. 

Name  and  Designa- 
tion of  PeUtioner. 

Title  of 
PeUtioner. 

Name  and  Dedgn*. 
tionofDefnnet. 

Place  and  Dttte 
of  Death. 

Sdinbuigfa. 

A.  B.,  Writer 
in  £di]ibuz;g^h. 

Next-o£. 

C.  D.,  Merchant, 
Ed^bnigfa. 

No.     George 
Street,  Edin- 
burgh,       Irt 
Jan.  1857. 

Schedule  (C)(e). — Form  of  Certificate  by  Commissary-Clerk  of  pub- 
liccUion  of  a  Petition /or  the  appointment  of  an  Eocecutor, 

I,  A.  B.,  commissary-clerk  \or^  oommissarj-clerk-depnte,  as  the 
case  may  be,]  of  the  county  of  [specify  county],  hereby  certify  that 
this  petition  was  intimated  by  infixing  a  copy  Uiereof  on  the  door  of 
the  court-house  [i/  some  other  place  has  been  directed  by  the  commis- 
sary, speci/y  it],  on  the  [specify  date],  and  by  being  published  by  the 
keeper  of  the  record  of  edictal  citations  at  Edinburgh,  in  the 
printed  roll  of  petitions  for  the  appointment  of  executors  in  the 
commissary-courts  of  Scotland,  printed  and  published  on  [speci/y 
date].  A.  B. 

Schedule  (D.) — Form  of  a  Testament-DaHye  or  Confirmation  of  the 
Executor  of  a  person  who  has  died  withotU  naming  one, 

I,  A.  B.,  commissary  of  the  county  of  [specify  county],  considering 
that  by  my  decree,  dated  [speci/y  date],  I  decerned  C,  D.,  executor- 
dative  qua  next-of-kin  [or  other  character,  as  the  case  may  be],  of 
the  late  E.  F.,  who  died  at  [specify  place],  on  [sped/y  date],  and 
seeing  that  the  said  C.  D.  has  since  given  up  on  oath  an  inventory  of 
the  personal  estate  and  effects  of  the  said  E.  F.  at  the  time  of  his 
death  situated  in  Scotland  [or,  situated  in  Scotland  and  England,  or, 
in  Scotland  and  Ireland,  or,  in  Scotland,  England,  and  Ireland,  as 
the  case  may  be],  amounting  in  value  to  pounds,  which  inventory 
has  been  recorded  in  my  court  books,  of  date  [speci/y  date],  and  that 
he  has  likewise  found  caution  for  his  acts  and  intromissions  as 
executor :  Therefore  I,  in  Her  Majesty's  name  and  authority,  make, 
constitute,  ordain,  and  confirm  the  said  C.  D.  executor-dative  qua 
[specify  charctcter]  to  the  defunct  with  full  power  to  him  to  uplift^ 
receive,  administer,  and  dispose  of  the  said  personal  estate  and  effects, 
and  grant  discharges  thereof,  if  needful  to  pursue  therefor,  and 

(e)  This  achedule  repealed  and  another  form  lubstitated  by  39  &  40  Vict.  c.  70,  §  44, 
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generally  eyery  otber  thing  concerning  the  same  to  do  that  to  the 
office  of  executor-dative  qiia  [specify  character]  is  known  to  belong ; 
Providing  always,  that  he  shall  render  just  count  and  reckoning  for 
his  intromissions  therewith  when  and  where  the  same  shall  be  legally 
required* 

Given  under  the  seal  of  office  of  the  commissariot  [specify  courUy] 
and  signed  by  the  clerk  of  court  at  [specify  place\  the 
[specify  daie\. 

To  be  signed  by  the  commissaiy-clerk  or  his  depute,  and  sealed 
with  the  seal  of  office. 


Schedule  (E). — Form  of  a  Testament-TeatamerUar  or  Confirmation 
of  an  Execuior-Nornvnate. 

I,  A.  B.,  commissary  of  the  county  of  [specify  county],  considering 
that  the  late  0.  D.  died  at  [specify  place],  upon  [specify  date],  and 
that  by  his  last  will  [or  other  writing  containing  the  nomination  of 
executor],  dated  [specify  date],  and  recorded  in  my  court  books  upon 
[specify  daie],  the  said  0.  D.  nominated  and  appointed  E.  F.  to  be 
his  executor,  and  that  the  said  E.  F.  has  given  up  on  oath  an  inven- 
tory of  the  personal  estate  and  effects  of  the  said  0.  D.  at  the  time 
of  his  death  situated  in  Scotland  [or,  situated  in  Scotland  and 
England,  or,  situated  in  Scotland  and  Ireland,  or,  situated  in  Scot- 
land, England,  and  Ireland,  as  the  case  may  he^]  amounting  in  value 
to  pounds,  which  inventory  has  likewise  been  recorded  in  my 

coui-t  books  of  date  [specify  date], :  Therefore  I,  in  Her  Majesty's 
name  and  authority,  ratify,  approve,  and  confirm  the  nomination  of 
executor  contained  in  the  foresaid  last  will  [or  other  writing  contain- 
ing the  mcmination  of  executor] ;  and  I  give  and  commit  to  the  said 
K  F.  full  power  to  uplift,  receive,  administer,  and  dispose  of  the  said 
personal  estate  and  effects,  grant  discharges  thereof,  if  needful  to 
pursue  therefor,  and  generally  every  other  thing  concerning  the  same 
to  do  that  to  the  office  of  an  executor  nominate  is  known  to  belong : 
Providing  always,  that  he  shall  render  just  count  and  reckoning 
for  his  intromissions  therewith  when  and  where  the  same  shall  be 
legally  required. 

Given  under  the  seal  of  office  of  the  commissariot  of  [specify 
county],  and  signed  by  the  clerk  of  court  at  [specify  place], 
the  [specify  dcUe^ 

To  be  signed  by  the  commissary-clerk  or  his  depute,  and  sealed 
with  the  seal  of  office. 
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854  ACT  OF  SEDERUNT,  19TH  MARCH,  1*859. 

SOHEDULB  (F). 

I,  A.  B.,  commissary-clerk  [or,  commissary-clerk-depute]  of  the 
county  of  Edinburgh,  hereby  certify  that  this  grant  of  probate  has 
[or,  these  letters  of  administration  haye]  been  produced  in  the  Com> 
missary-Court  of  the  said  county,  and  tiiat  a  copy  thereof  has  been 
deposited  with  me. 


XIL — ACT  to  regidate  Proceedings  before  Commiasariea, 
and  tiie  Fees  of  Clerks  of  Cormrvissary-Cov/rtSy  under 
ike  Act  of  Pa/rUament,  21  cfe  22  Vict.  c.  56, — [19th 
March,  1859.] 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers 
vested  in  them  by  the  said  Act  [^  4  and  18],  do  hereby  enact  and 
declare — 

I.  That  when  a  petition  is  presented  to  the  commissary  for  the 
appointment  of  an  executor,  the  commissary-clerk  of  Edinburgh 
shall  transmit,  in  a  safe  and  convenient  manner,  and  the  other 
commissary-clerks  shall  transmit,  through  the  post-office,  to  the 
keeper  of  the  record  of  edictal  citations  at  Edinburgh,  a  note  specify- 
ing the  names  and  designations  of  the  petitioner,  and  of  the  deceased 
person,  the  place  and  date  of  his  death,  and  the  character  in  which 
the  petitioner  seeks  to  be  decerned  executor ;  and  the  said  note  of 
particulars  shall  be  framed  as  nearly  as  may  be  in  the  form  of  schedule 
(B)  annexed  to  the  said  Act,  and  shall  be  dated  and  subscribed  by  the 
eomroissary-derk. 

II.  That  the  keeper  of  the  record  of  edictal  citations  shall  trans- 
mit, through  the  post-office,  to  the  commissary-clerk,  a  certified  copy 
of  the  printed  and  published  particulars,  in  the  form  of  schedule  (B) 
annexed  to  the  said  Act,  and  which  copy  shall  be  dated  and  sub- 
scribed by  the  said  keeper,  and  the  said  certified  abstracts  shall  be 
preserved  by  the  commissary-clerk,  and  made  patent  to  all  persons 
desiring  to  see  the  same,  on  payment  of  the  f^  specified  in  the  table 
hereto  annexed.  (/^ 

IIL  That  the  copies  of  the  abstracts  of  petitions  for  the  appoint- 
ment of  an  executor  shall  be  printed  by  the  keeper  of  the  record  of 
edictal  citations,  and  sold  to  the  public  at  such  prices  as  may  be 
estimated  to  bo  sufficient  to  pay  the  expense  of  printing  the  same ;  and 

(/)  See  additional  duties  imposed  on  clerks,  and  modified  fees  allowed  them  bj 
S  34  of  44  Vict.  c.  12,  and  Acts  there  cited. 
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the  printmg  and  sale  of  the  said  abstracts  shall  be  subject  to  the 
same  regulations  as  those  applicable  to  the  minute-book  and  record 
of  edictal  citations,  by  the  22nd  section  of  the  Act  1^2  Vict. 
c.  118. 

lY.  That  the  certificate  of  intimation  to  be  granted  bj  the  commis- 
sary-clerk, in  terms  of  §  5  and  schedule  (G)  of  the  Act,  shall  be  dated, 
and  the  date  of  the  certificate  shall  regulate  the  time  when  the 
petition  for  appointment  of  an  executor  may  be  called  in  court,  in 
terms  of  §  6  of  the  Act. 

Y.  That  when  a  second  petition  for  confirmation  is  presented  in 
reference  to  the  same  personal  estate,  intimation  shall  be  made  to  the 
party  who  presented  ^e  first  petition,  in  terms  of  the  5th  section  of 
the  Act;  and  in  all  other  respects  the  procedure  regarding  such 
second  petition  shall  be  the  same  as  that  directed  by  the  statute  and 
this  Act  in  regard  to  a  first  petition. 

YL  That  when  a  party  shall  be  desirous  to  include  in  the  inyentory 
of  the  personal  estate  and  effects  of  any  person  who  shall  have  died 
domiciled  in  Scotland,  any  personal  estate  or  effects  of  the  deceased 
situated  in  England  or  in  Ireland,  or  both,  a  statement  to  that 
effect  shall  be  made,  either  in  the  oiiginal  petition  for  appointment 
of  an  executor,  or  in  a  separate  petition  to  be  presented  to  the  com- 
missary. 

YII.  That  the  certificate  to  be  granted  by  the  commissary-clerk  of 
the  county  of  Edinburgh  upon  grants  of  probate  and  administration, 
in  terms  of  §  14  and  schedule  (F)  of  the  Act,  shall  be  dated  as  well  as 
subscribed  by  him. 

Yni.  That  all  copies  of  probates  or  letters  of  administration 
deposited  with  the  commissary-clerk  of  the  county  of  Edinburgh,  under 
the  14th  section  of  the  said  Act,  shaD  be  made  patent  to  all  persons 
desiring  to  see  the  same,  on  payment  of  the  fee  specified  in  the 
table  hereto  annexed  ;  and  when  required  the  said  commissary-clerk 
shall  furnish  copies  or  excerpts  of  said  documents,  on  payment  of  the 
fee  specified  in  the  said  table. 

IX.  That  the  practitioners  in  the  commissary-courts  shall  be 
entitled  to  charge  the  fees  contained  in  the  table  authorised  by  the 
Act  of  Sederunt  of  10th  March,  1849,  so  far, as  applicable  to  the  pro- 
ceedings under  the  said  Act  of  21  &  22.  Yict  c.  56. 

X.  That  from  and  after  the  1st  day  of  April  next,  the  clerks  of 
all  commissary-courts  shall  be  entitled  to  charge  the  fees  specified 
in  the  table  hereto  annexed  until  the  same  shall  be  altered  in  terms 
of  law,  and  no  other  or  higher  fees  shall  be  charged  by  them. 

XL  That  the  said  clerks  and  their  successors  in  office,  shall  enter 
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in  a  book  to  be  kept  bj  tbem  for  the  purpose,  an  accurate  account  of 
the  whole  fees  and  emoluments  reoeiyed  by  them  from  the  com- 
mencement of  this  Act,  and  shall,  on  the  1st  of  April  in  each  year,  or 
within  ten  days  thereafter,  transmit  to  the  Queen's  Remembrancer 
in  Exchequer  an  abstract  of  the  fees  and  emoluments  received  by 
them  for  the  year  immediately  preceding,  in  order  that  the  amount 
of  such  fees  and  emoluments  may  be  known. 

And  the  Lords  appoint  this  Act,  and  the  relatiye  table  of  fees,  to 
be  inserted  in  the  Books  of  Sederunt,  and  printed  and  published  in 
common  form. 

Dun.  M'Nkill,  LP.D, 


XIII, — ACT  to  aToend  the  C(mfirmation  and  Probate  Act, 
1868,  22  Vict.  c.  SO.— [19th  April,  1859.] 

I.  All  persons  and  corporations,  who  in  reliance  upon  any  in- 
strument purporting  to  be  a  confirmation  granted  under  the  "  Con- 
firmation and  Probate  Act,  1858,"  and  all  persons  and  corporations 
who,  in  reliance  upon  any  such  instrument  which  may  be  sealed 
under  the  authority  of  the  said  Act  with  the  seal  of  the  Principal 
Court  of  Probate  in  England,  or  of  the  Court  of  Probate  in  Dublin, 
and  all  persons  or  corporations  who,  in  reliance  upon  any  instrument 
purporting  to  be  a  probate  or  letters  of  administration  granted  by 
the  Court  of  Probate  in  England,  or  Court  of  Probate  in  Dublin, 
and  haying  endorsed  or  written  thereon  ^  certificate  by  the  com- 
missary-clerk of  Edinburgh,  in  the  form  in  the  said  Confirmation 
and  Probate  Act  prescribed,  shall  haye  made  or  permitted  to  be 
made,  or  shall  make  or  permit  to  be  made,  any  payment  or  transfer 
honafde  upon  any  such  confirmation,  probate,  or  letters  of  adminis- 
tration, shall  be  indemnified  and  protected  in  so  doing,  notwith- 
standing any  defect  or  circumstance  whatsoever  affecting  the  validity 
of  such  confirmation,  probate,  or  letters  of  administration. 

n.  This  act  may  be  cited  as  the  "Confirmation  and  Probate 
Amendment  Act,  1859." 
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XIV. — ACT  to  amend  {he  Law  regarding  Conjugal  Rights 
in  Scotland,  24  Jk  25  Vict.  c.  86. — [6th  August, 
1861.](gr) 

Whereas  it  is  expedient  to  amend  the  law  of  Scotland  relating 
to  husband  and  wife  :  Be  it  therefore  enacted  by  the  Queen's  Most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

ig)  This  Act  c&me  into  operation  on  let  November,  1861.  At  this  time,  England 
and  Scotland  commenced  to  paaa  a  series  of  enactments  affecting  the  property  of 
married  women.  England  began  by  passing,  in  the  year  1857,  an  Act  (20  &  21  Vict, 
c.  85),  titled  '*An  Act  to  amend  the  Law  relating  to  Divorce  and  Matrimonial 
Causes,"  by  which  a  wife  deserted  by  her  husband  was  entitled  to  apply  to  the 
Court  for  the  protection  of  her  earnings  and  her  property,  and  in  cases  of  judicial 
separation  she  was  to  be  considered  a  feme  sole  with  respect  to  all  property  she  might 
acquire.  And  in  the  following  year  it  passed  another  Act  (21  &  22  Vict.  c.  108)  to 
amend  the  former  Act,  by  which  it  provided  increased  facilities  for  the  protection  of 
married  women's  property.  Scotlandf  oUowed  by  passing  the  present  Act,  very  much 
upon  the  lines,  excepting  as  regards  procedure,  of  the  two  English  Acts.  England 
started  off  again  and  passed  the  33  &  34  Yict.  c.  93  (1870)  **  to  amend  the  law  renting 
to  the  property  of  Married  Women,"  by  which  it  declared  the  earnings  of  married 
women  to  be  their  own  property,  provided  for  certain  classes  of  property  to  be  their 
separate  estate,  such  as  money  deposited  in  a  savings-bank,  money  in  the  Funds, 
shares  in  a  joint-stock  company,  and  investments  in  friendly,  provident,  and  in- 
dustrial societies ;  gave  limited  protection  in  regard  to  real  estate,  and  large  powers  to 
protect  the  property  thus  conferred  oa  them  by  civil  or  criminal  proceedings  taken 
in  their  own  names.  Scotland  followed  again  by  passing  the  Conjugal  Bights  Amend- 
ment Act,  1874  (37  &  38  Vict,  c  31),  by  which,  on  the  narrative,  that  *'  the  expense 
of  procedure  under  the  former  Act  prevented  many  persons  from  availing  themselves 
of  its  benefits,"  it  conferred  increased  facilities  to  that  end.  In  the  same  year 
England  started  off  afresh  and  passed  the  37  &  38  Vict,  a  50,  "  to  amend  the 
Married  Women's  Property  Act,  1870,"  by  which  is  enacted  certain  provisions 
relating  to  the  liability  of  husbands  for  debts  contracted  or  torts  conmiitted  by  their 
wives  before  marriage.  Scotland  foUowed,  in  1877,  by  passing  the  31  &  38  Vict, 
c  31,  which  enacted  in  substance  the  first  section  of  tiie  English  Act  33  &  34  Vict. 
o.  93,  and  section  2  of  the  English  Act  37  &  38  Vict.  c.  50.  Here  Scotland  took  the 
lead  and  passed  one  of  the  most  extraordinary  and  anomalous  pieces  of  social 
legislation  ever  placed  on  the  statute-book,  in  the  Act  44  &  45  Vict.  c.  21  (1881), 
titled  "An  Act  for  the  amendment  of  the  law  regarding  the  property  of  Married 
Women  in  Scotland."  This  Act  (printed  ir^ra)  renders  a  married  woman  practically 
independent  of  her  husband.  It  leaves  the  former  Acts  unrepealed,  and  presents 
abundant  scope  for  litigation.  England  in  the  following  year  (1882)  followed  suit 
with  a  measure  (45  &  46  Vict.  c.  75)  titled  "  The  Married  Women's  Property  Act, 
1882,"  which  consolidates  and  extends  the  provisions  of  the  two  previous  Acts  of  1870 
and  1874,  both  of  which  are  repealed. 

As  the  two  fijrst  English  Acts  of  1857-58  are  still  in  force,  it  may  be  useful  here  to 
reproduce  the  provisions  in  them  which  correspond  to  the  provisions  in  the  Scotch 
Acts.  The  first  of  these  (20  &  21  Vict.  c.  85)  is  titled  "  An  Act  to  Amend  the  Law 
relating  to  Divorce  and  Matrimonial  Causes  in  England,**  28th  August,  1857  :— 

"XXL  A  wife  deserted  by  her  husband  may  at  any  time  after  such  desertion,  if 
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I.  A  wife  deserted  by  her  hushcmd  may  <xpply  for  an  order  toprotect 
property  which  she  has  or  may  acquire  by  her  own  industry^  or  which 

resident  within  the  metropolitan -district,  apply  to  a  police  magutrate,  or  if  resident 
in  the  country  to  jnstioes  in  Petty  Sessions,  or  in  either  case  to  the  Court,  for  sn 
order  to  protect  any  money  or  property  she  may  acquire  by  her  own  lawful  industry, 
and  property  which  she  may  become  possessed  of  after  such  desertion,  against  her 
husband  or  his  creditors,  or  any  person  claiming  under  him ;  and  such  magistrate  or 
justices  or  Court,  if  satisfied  of  the  fact  of  such  desertion,  and  that  the  same  was 
without  reasonable  cause,  and  that  the  wife  is  maintaining  herself  by  her  own  industiy 
or  property,  may  make  and  giye  to  the  wife  an  order  protecting  her  earnings  and 
property  acquired  since  the  commencement  of  such  desertion,  from  her  husband  and 
all  creditors  and  persons  nlMming  under  him,  and  such  earnings  and  property  shsU 
belong  to  the  wife  as  if  she  were  a  feme  sole :  Provided  always,  that  eveiy  such  order, 
if  made  by  a  police  magistrate  or  justioes  at  Petty  Sessions,  shall,  within  ten  days 
after  the  making  thereof,  be  entered  with  the  Begistrar  of  the  County  Court  within 
whose  jurisdiction  the  wife  is  resident ;  and  that  it  shall  be  lawful  for  the  husband, 
and  any  creditor  or  other  person  claiming  under  him,  to  apply  to  the  Court,  or  to 
the  magistrate  or  justices  by  whom  such  order  was  made,  for  the  discharge  thereof : 
Provided  also,  that  if  the  husband  or  any  creditor  of  or  person  claiming  under  the 
husband  shall  seise  or  continue  to  hold  any  property  of  the  wife  after  notice  of  any 
such  order,  he  shall  he  liable  at  the  suit  of  the  wife  ('idiich  she  is  hereby  empowered 
to  bring),  to  restoro  the  specific  property,  and  also  for  a  sum  equal  to  double  the 
value  of  the  property  so  seised  or  held  after  such  notice  as  aforesaid :  If  any  such 
order  of  protection  be  made,  the  wife  shall  during  the  continuance  thereof  be  and 
be  deemed  to  have  been,  during  such  desertion  of  her,  in  the  like  position  in  all 
respects,  with  rogard  to  property  and  contracts,  and  suing  and  being  sued,  as  she 
would  be  under  this  Act  if  she  obtained  a  decree  of  judicial  separation. 

"  XXIV.  In  all  cases  in  which  the  Court  shall  make  any  decree  or  order  for  alimony, 
it  may  direct  the  same  to  be  paid  either  to  the  wife  herself  or  to  any  trustee  on  her 
behalf,  to  be  approved  by  the  Court,  and  may  impose  any  terms  or  restrictions  which 
to  the  Court  may  seem  expedient,  and  may  from  time  to  time  appoint  a  new  trustee 
if  for  any  reason  it  shall  appear  to  the  Court  expedient  so  to  da 

"  XXV.  In  eveiy  case  of  a  judicial  separation  the  wife  shall,  from  the  date  of  the 
sentence,  and  whilst  the  separation  shall  continue,  be  considered  as  a  feme  sole  with 
respect  to  property  of  every  description  which  she  may  acquire,  or  which  may  come 
to  or  devolve  upon  her ;  and  such  property  may  be  disposed  of  by  her  in  all  respeota 
$mfeme  sole,  and  on  her  decease  the  same  shall,  in  case  she  shall  die  intestate,  go  as 
the  same  would  have  gone  if  her  husband  had  been  then  dead ;  provided  that  if  any 
■uoh  wife  should  again  cohabit  with  her  husband,  all  such  property  as  she  may  be 
entitled  to  when  such  cohabitation  shall  take  place,  shaU  be  held  to  her  separate  use, 
subject,  however,  to  any  agreement  in  writing  made  between  herself  and  her  husband 
whilst  separate. 

**  XXVL  In  every  case  of  a  judicial  separation  the  wife  shall,  whilst  so  separated, 
be  considered  as  a  feme  sole  for  the  purposes  of  contract,  and  wrongs  and  injuries,  and 
suing  and  being  sued  in  any  civil  proceeding ;  and  her  husband  shall  not  be  liable 
in  respect  of  any  engagement  or  contract  she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  plaintiff  or 
defendant :  Provided,  that  where  upon  any  such  judicial  separation  alimony  has 
been  decreed  or  ordored  to  be  paid  to  the  wife,  and  the  same  shall  not  be  duly  paid 
by  the  husband,  he  shall  be  liable  for  necessaries  supplied  for  her  use ;  provided  also 
that  nothing  shall  prevent  the  wife  from  joining,  at  any  time  during  such  separation, 
in  the  exercise  of  any  joint  power  given  to  herself  and  her  husband. 

"  XXXII.  The  Court  may  if  it  shall  think  fit,  on  any  such  decree,  order  that  the 
husband  shall  to  the  satisfaction  of  the  Court  secure  to  the  wife  such  gross  sum  of 
money,  or  such  annual  sum  of  money  for  any  term  not  exceeding  her  own  life,  as 
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the  may  stuxeed  to, — ^A  wife  deserted  bj  ber  husband  maj,  at  any 
time  after  such  desertion,  apply  by  petition  to  any  Lord  Ordinary  of 

having  regard  to  her  fortune  (if  any),  to  the  ability  of  the  husband,  and  to  the 
oonduot  x>f  the  parties,  it  ■haU  deem  reasonable,  and  for  that  purpose  may  refer  it 
to  any  one  of  the  Conveyanoing  Oounsel  of  the  Court  of  Chanoeiy  to  settle  and 
approve  of  a  proper  deed  or  instrument  to  be  executed  by  all  necessary  parties ;  and 
the  said  Court  may  in  such  case,  if  it  shall  see  fit,  suspend  the  pronouncing  of  its 
decree  imtil  such  deed  shall  have  been  duly  executed ;  and  upon  any  petition  for 
dissolution  of  marriage  the  Court  shall  have  the  same  power  to  make  interim 
orders  for  pa3rment  of  money  by  way  of  alimony  or  otherwise,  to  the  wife,  as  it 
would  have  in  a  suit  instituted  for  judicial  separation. 

**  XLV.  In  any  case  in  which  the  Court  shall  pronounce  a  sentence  of  divorce  or 
judicial  separation  for  adultery  of  the  wife,  if  it  shall  be  made  appear  to  ^e  Court 
that  the  wife  is  entitied  to  any  property  either  in  possession  or  in  reversion,  it  shall 
be  lawful  for  the  Court  if  it  shall  think  proper,  to  order  such  settlement  as  it  shall 
think  reasonable  to  be  made  of  such  property  or  any  part  thereof,  for  the  benefit 
of  the  innocent  party,  and  of  the  children  of  the  marriage,  or  either  or  any 
of  them." 

The  second  of  the  said  English  Acts  {2ik22YUst.  c  106),  istitied  «  An  Act  to 
amend  the  Act  of  the  20th  &  21st  Victoria,  Chapter  85,"  2nd  August,  1868  :— 

'*  YI.  Eveiy  wife  deserted  by  her  husband,  wheresoever  resident  in  England,  may, 
at  any  time  after  such  desertion,  apply  to  the  said  judge-ordinary  for  an  order  to 
protect  any  money  or  ixroperty  in  England  she  may  have  acquired,  or  may  acquire, 
by  her  own  lawful  industry,  and  any  property  she  may  have  become  possessed  of,  or 
may  become  possessed  of  after  such  desertion,  against  her  husband  and  his  creditors, 
and  any  person  claiming  under  him ;  and  the  judge  ordinary  shall  exercise  in  respect 
of  every  such  application  all  the  powers  conferred  upon  the  Court  for  divorce  and 
matrimonial  cause  under  the  20 1(  21  Vict.  c.  86.  Sect.  21. 

* '  VII.  The  provisions  contained  in  this  Act,  and  in  the  said  Act  of  the  20  &  21  Vict. 
0.  86,  respecting  the  property  of  a  wife  who  has  obtained  a  decree  for  judicial 
separation  or  an  order  for  protection,  shall  be  deemed  to  extend  to  property  to 
which  such  wife  has  become,  or  shall  become,  entitied  as  executrix,  administratrix, 
or  trustee  since  the  sentence  of  separation  or  the  commencement  of  the  desertion 
(as  the  case  may  be) ;  and  the  death  of  the  testator  or  intestate  shall  be  deemed  to 
be  the  time  when  such  wife  became  entitled  as  executrix  or  administratrix. 

'*  VIIL  In  every  case  in  which  a  wife  shall  under  this  Act  or  under  the  said  Act  of 
the  20  &  21  Vict.  c.  85,  have  obtained  an  order  to  protect  her  earnings  or  property, 
or  a  decree  for  judicial  separation,  such  order  or  decree  shall,  until  reversed  or 
discharged,  so  far  as  necessary  for  the  protection  of  any  person  or  corporation  who 
shall  deal  with  the  wife,  be  deemed  valid  and  e£Fectual ;  and  no  discharge^  variation, 
or  reversal  of  such  order  or  decree  shall  prejudice  or  affect  any  rights  or  remedies 
which  any  person  would  have  had  in  case  the  same  had  not  been  so  reversed,  varied, 
or  discharged  in  req>ect  of  any  debts,  contracts,  or  acts  of  the  wif  e^  incurred,  entered 
into,  or  done  between  the  times  of  the  making  such  order  or  decree,  and  of  the 
discharge,  variation,  or  reversal  thereof ;  and  property  of,  or  to  which  the  wife  is 
possessed,  or  entitied  for  an  estate  in  remainder  or  reversion  at  the  date  of  the 
desertion  or  decree  (as  the  case  may  be),  shall  be  deemed  to  be  included  in  the 
protection  given  by  the  order  or  decree. 

**  IX.  Every  order  which  shall  be  obtained  by  a  wife  under  the  said  Act  of  the 
20  ft  21  Vict,  c  85,  or  under  this  Act,  for  the  protection  of  her  earnings  or  property, 
shall  state  the  time  at  which  the  desertion  in  consequence  whereof  the  order  is  made 
oommenced ;  and  the  order  shall,  as  regards  all  persons  dealing  with  such  wife  in 
t«lianoe  thereon,  be  conclusive  as  to  the  time  when  such  desertion  commenced. 

**  X.  All  persons  and  corporations  who  shall,  in  reliance  on  any  such  order  or  decree 
as  aforesaid,  make  any  payment  to,  or  permit  any  transfer  or  act  to  be  made  ot  done 
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the  Court  of  Session,  or  in  the  time  of  vacation  to  the  Lord  Ordinary 
on  the  Bills(A)  for  an  order  to  protect  property  which  she  has 
acquired  or  may  acquire  by  her  own  industry  after  such  desertion, 
and  property  which  she  has  succeeded  to  or  may  succeed  to  or  acquire 
right  to  after  such  desertion,  against  her  husband  or  his  creditors,  or 
any  person  claiming  in  or  through  his  right ;  and  the  Lord  Ordinary 
shall  appoint  such  petition  to  be  intimated  in  the  minute-book  of  the 
Court  of  Session,  and  to  be  served  upon  the  husband ;  and  the 
husband,  or  any  creditor  of  the  husband,  or  any  other  person  claiming 
in  or  through  his  right,  shall  be  entitled  to  lodge  answers  to  the  said 
petition,  and  if  the  husband  be  furth  of  Scotland,  the  petition  shall 
be  executed  edictally  against  him  on  an  inducuB  of  twenty-one  days ; 
and  upon  considering  such  petition  the  Lord  Ordinary  shall  require 
evidence  of  such  desertion,  and  on  being  satisfied  thereof  pronounce 
an  interlocutor  giving  to  the  wife  protection  of  her  property  as  afore- 
said against  the  husband  and  all  creditors  or  persons  claiming  under 
or  through  him ;  and  if  answers  be  lodged  to  the  said  petition,  the 
Lord  Ordinary  may,  on  considering  the  same,  and,  if  he  consider  it 
necessary,  after  hearing  parties,  allow  a  proof  to  them  of  their 
respective  averments,  which  proof  he  shall  take  himself,  and  either 
write  the  evidence  with  his  own  hand,  in  which  case  it  shall  be  read 
over  to  the  witness  by  the  judge,  and  signed  by  the  witness,  if  he 
can  write,  or  the  Lord  Ordinary  shall  record  the  evidence  by  dictating 
it  to  a  clerk,  in  which  case  it  shall,  when  taken  down,  be  read  over 
and  signed  as  above ;  or  the  Lord  Ordinary  shall  cause  the  evidence 
to  be  taken  down  and  recorded  by  a  writer  skilled  in  shorthand 
writing,  in  manner  after  mentioned,  and  it  shall  be  competent  to  the 
Lord  Ordinary,  in  special  cause  shown,  instead  of  taking  such  proof, 

by  the  wife  who  has  obtained  the  ■ame,  shall,  notwithstanding  such  older  or  decree 
may  then  have  been  diBohsiged,  reversed,  or  varied,  or  the  separation  of  the  wife 
from  her  husband  may  have  ceased,  or  at  some  time  since  the  making  of  the  order 
or  decree  been  discontinued,  be  protected  and  indemnified  in  the  same  way  in  all 
respects  as  if,  at  the  time  of  such  payment,  transfer,  or  other  act,  such  order  or 
decree  were  valid  and  still  subsisting  without  variation  in  full  force  and  effect,  and 
the  separation  of  the  wife  from  her  husband  had  not  ceased  or  been  discontinued, 
unless  at  the  time  of  such  payment,  transfer,  or  other  act,  such  persons  or  oorpora- 
tions  had  notice  of  the  discharge,  reversal,  or  variation  of  such  order  or  decree,  or 
of  the  cessation  or  discontinuance  of  such  separation/' 

(h)  The  jurisdiction  of  the  Sheriff  is  now  extended  to  applications  for  orders  to 
protect  property  of  deserted  wives,  and  for  the  recall  of  such  orders ;  and  the  pro- 
visions of  this  Act  relative  thereto  are  by  the  Onjugal  Bights  Amendment  Act, 
1861  (37  &  38  Vict.  c.  31),  deohured  to  apply  to  such  actions  in  the  Sheriff  Court 

An  order  of  protection  of  the  wife's  property  granted  where  the  husband  had  left 
his  wife  for  ten  years,  although  he  offered  to  take  her  back.— C%a/mers  v.  Chalmen, 
4th  March,  1868,  40  Jur.  284. 

Application  by  a  wife  for  protection  of  her  property  refused,  proof  of  desertion 
being  insufficient.— A'«nn«/y  v.  Kennedy,  3rd  Feb.  1866, 1  8.  L.  B.  134. 
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to  grant  a  commission  to  take  said  proof  elsewhere  than  in  Edin> 
burgh,  in  which  case  he  maj  pronounce  an  interlocutor  setting  forth 
such  special  cause,  and  granting  commission  to  take  such  proo^  and 
if  satisfied  after  proof  of  the  £act  of  such  desertion,  and  that  the  same 
WHS  without  reasonable  cause,  he  shall  pronounce  an  interlocutor 
giving  to  the  wife  protection  as  aforesaid,  and  he  shall  appoint  inti- 
mation of  the  said  interlocutor  having  been  pronounced  to  be  made 
in  one  or  more  newspapers  published  within  the  county  within  which 
the  wife  is  resident,  or  in  such  other  newspapers  as  the  Lord  Ordi- 
nary may  appoint. 

IL  Husha/tid  or  credUar  may  apply  by  petition  for  recaU  of  order. — 
It  shall  be  lawful  for  the  husband,  or  any  creditor  or  other  person 
claiming  in  or  through  his  right,  if  such  creditor,  husband,  or  other 
pei'son  have  not  lodged  answers  as  aforesaid,  to  apply  by  petition  to 
the  Lord  Ordinary  by  whom  such  order  was  made  for  the  recall 
thereof;  and  the  Lord  Ordinary  shall  appoint  such  petition  to  be 
answered  by  the  wife,  and  thereafter  dispose  of  the  application  as  he 
shall  think  just ;  but  such  recall  shall  not  affect  any  right  or  interest 
onerously  and  bona  fide  acquired  by  any  third  party  from  the  wife 
before  said  recall ;  and  the  Lord  Ordinary  shall  direct  that  publication 
of  his  interlocutor  be  made  in  manner  hemnbefore  provided. 

IIL  Interlocutors  may  be  reviewed — How  long  order  of  protection 
to  continue  operative — No  action  of  adherence  competent  while  order 
subsists, — ^All  interlocutors  of  the  said  Lord  Ordinary  may  be  brought 
under  review  of  either  division  of  the  Court  of  Session,  by  lodging 
and  boxing  within  twenty-one  days  after  the  pronouncing  of  such 
interlocutors,  if  in  session;  and  if  the  said  twenty-one  days  shall 
expire  during  vacation,  by  lodging  in  the  bOl-chamber  a  reclaiming 
note,  and  boxing  the  same  at  the  first  box-day  after  the  expiry  of  the 
said  twenty-one  days :  Provided  always,  that  notwithstanding  such 
reclaiming  note  the  interlocutor  of  the  Lord  Ordinary  granting  pro- 
tection shall  take  effect  when  intimated  as  aforesaid,  unless  the  Lord 
Ordinary,  either  at  the  time  of  the  pronouncing  thereof,  or  ^vithin 
forty-eight  hours  thereafter,  order  that  his  interlocutor  shall  not  take 
effect  till  the  advising  of  the  reclaiming  note,  or  such  other  period  as 
he  may  think  fit ;  and  such  order  of  protection  shall,  where  there 
has  been  appearance  by  the  husband,  continue  operative  until  such 
time  as  the  wife  shall  again  cohabit  with  her  husband,  or  until  the 
Lord  Ordinary,  upon  a  petition  by  the  husband,  shall  be  satisfied 
that  he  has  ceased  from  his  desertion,  and  cohabits  with  his  wife ) 
and  the  Lord  Ordinary  may  require  him  to  find  security  fot  such 
period  as  may  be  appointed,  that  he  shall  continue  to  cohabit  with 
her;  and  upon  the  Lord  Ordinary  being  so  satisfied,  and  security 
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found,  if  required,  he  shall  recall  the  order  of  protection ;  but  such 
recall  shall  not  affect  any  right  or  interest  acquired  bjthe  wife  while 
the  said  order  subsisted,  which  right  and  interest  shall  remain  Tested 
in  her,  exclusive  of  her  husband's  jus  rruvrUi  and  right  of  adminis- 
tration ;  nor  shall  it  affect  any  right  or  interest  acquired  by  a  third 
party  during  such  period,  or  any  third  party  through  or  from  her, 
while  the  said  order  subsisted ;  and  until  such  order  be  recalled,  it 
shall  not  be  competent  for  the  husband  to  institute  an  action  of 
adherence  against  his  wife ;  and  the  Lord  Ordinary  shall  direct  that 
publication  of  its  recall  be  made  in  manner  hereinbefore  provided. 

IV.  AJier  interlwnOor  of  protection  u  pr(mou/n^ 

to  belong  to  her  ds  ifimmarried — After  an  interlocutor  of  protection 
is  pronounced  and  duly  intimated,  the  property  of  the  wife  as  afore- 
said shall  belong  to  her  as  if  she  were  unmarried :  Provided  always, 
that  such  protection  shall  not  extend  to  property  acquired  by  the 
wife  of  which  the  husband  or  his  assignee  or  disponee  has  before  the 
date  of  presenting  said  petition  obtained  full  and  complete  lawful 
possession,  nor  shall  such  protection  affect  the  right  of  any  creditor  of 
the  husband  over  property  which  he  has  before  the  date  thereof  duly 
attached  by  arrestment,  followed  by  a  decree  of  forthcoming,  or 
which  such  creditor  has  before  the  said  date  duly.poinded,  and  of 
which  he  has  carried  through  and  reported  a  sale. 

V.  Order  of  protection  to  have  effect  qf  decree  of  separation. — If  any 
such  order  of  protection  be  made  and  intimated,  it  shall  have  the 
effect  of  a  decree  of  separation  a  mensa  et  thoro  in  regard  to  the 
property,  rights,  and  obligations  of  the  husband  and  of  the  wife,  and 
in  regard  to  the  wife's  capacity  to  sue  and  be  sued. 

VL  In  case  of  separation  the  property  of  the  w{fe  to  belong  to  her 
exclusively  of  the  jus  mariti  and  right  of  administration;  also  for 
purposes  of  contract  and  suing, — ^After  a  decree  of  separation 
a  mensa  et  thoro  obtained  at  the  instance  of  the  wife,  all  property 
which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her, 
shall  be  held  and  considered  as  property  belonging  to  her,  in  refer- 
ence to  which  the  jvs  mariti  and  husband's  right  of  administration 
are  excluded,  and  such  property  may  be  disposed  of  by  her  in  all 
respects  as  if  she  were  unmarried,  and  on  her  decease  the  same  shall, 
in  case  she  shall  die  intestate,  pass  to  her  heirs  and  representatives, 
in  like  manner  as  if  her  husband  had  been  then  dead ;  provided  that 
if  any  such  wife  should  again  cohabit  with  her  husband,  all  such 
property  as  she  may  be  entitled  to  when  such  cohabitation  shall  take 
place  shall  be  held  to  her  separate  use,  and  the  jus  mariti  and  right 
of  administration  of  her  husband  shall  be  excluded  in  reference 
thereto,  subject,  however,  to  any  agreement  in  writing  made  between 
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liexBelf  and  ber  husband;  and  tbe  wife  shall,  while  so  separate,  be 
capable  of  entering  into  obligations,  and  be  liable  for  wrongs  and 
injuries,  and  be  capable  of  suing  and  being  sued,  as  if  she  were  not 
married;  and  her  husband  shall  not  be  liable  in  respect  of  any 
obligation  or  contract  she  maj  have  entered  into,  or  for  anj  wrongful 
act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  pursuer  or 
defender  of  any  action,  after  the  date  of  such  decree  of  separation, 
and  during  the  subsistence  thereof;  provided  that  where  upon  any 
such  separation  aliment  has  been  decreed  or  ordered  to  be  paid  to 
the  wife,  and  the  same  shall  not  be  duly  paid  by  the  husband,  he 
shall  be  liable  for  necessaries  supplied  for  her  use. 

VII.  In  action  of  divoree  advUerer  to  be  co-defender, — In  every 
action  of  divorce  for  adultery  at  the  instance  of  the  husband  it  shall 
be  competent  to  cite,  either  at  the  commencement  or  during  the 
dependence  thereof,  as  a  co-defender  along  with  the  wife,  the  person 
with  whom  she  is  alleged  to  have  committed  adultery ;  and  it  shall 
be  lawful  for  the  Court  in  such  action  to  decern  against  the  person 
with  whom  the  wife  is  proved  to  have  committed  adultery  for  the 
payment  of  whole  or  any  part  of  the  expenses  of  process,  provided 
he  has  been  cited  as  aforesaid,  and  the  same  shall  be  taxed  as 
between  agent  and  client:  Provided  always,  that  it  shall  be  com- 
petent to  examine  the  person  with  whom  the  wife  is  said  to  have 
committed  adultery  as  a  witness  in  the  cause,  notwithstanding  he  is 
called  as  a  co-defender  in  the  action,  and  in  the  power  of  the  Court, 
on  cause  shown,  to  dismiss  such  action  as  regards  such  co-defender 
if  in  their  opinion  such  a  course  is  conducive  to  the  justice  of  the 
oaae.(t) 

YIII.  Lord  Advocate  mat/  enter  appearance  in  actions  for  nvXliiy 
of  marriage  and  divorce, — ^It  shall  be  competent  to  the  Lord 
Advocate  to  enter  appearance  as  a  party  in  any  action  of  declarator 
of  nullity  of  marriage  or  of  divorce ;  and  it  shall  be  competent  to 
him  to  lead  such  proof  and  maintain  such  pleas  as  he  may  consider 
warranted  by  the  circumstances  of  the  case ;  and  the  Court  shall, 
*  whenever  they  consider  it  necessary  for  the  proper  disposal  of  aoy 
action  of  declarator  of  nullity  of  marriage  or  of  divorce,  direct  that 
it  be  laid  before  the  Lord  Advocate,  in  order  that  he  may  determine 
whether  he  should  enter  appearance  therein;  and  expenses  shall 
not  be  claimable  by  or  against  the  Lord  Advocate  with  reference  to 
such  cases,  (ib) 

(t)  This  Motion  does  not  oonfer  in  Scotch  Ck>nrtB  joriadiotion  over  a  co-defender 
not  otherwise  subject  to  them.— .Phuer  y.  Frater,  14th  Jan.  1870,  8  M.  400. 

{k)  Question  whether  in  an  action  of  divorce  it  was  competent  for  the  Lord  Advocate 
to  insist  on  a  plea  of  condonation  withdrawn  after  being  stated  by  the  defender. — See 
Malstan,  13th  Jan.  1881,  8  B.  371. 
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IX.  In  action  for  separation^  Court  may  maJce  interim  orders  with 
respect  to  children. — ^In  any  action  for  separation  a  menaa  et  thoro  or 
for  divorce,  the  Court  maj  from  time  to  time  make  such  interim 
orders,  and  may,  in  the  final  decree,  make  such  provision  as  to  it 
shall  seem  just  and  proper  with  respect  to  the  custody,  maintenance, 
and  education  of  any  pupil  children  of  the  marria^  to  which  such 
action  relates.  (Z) 

X.  In  every  consistorial  action  the  vwmrMms  to  be  served  on  defender 
personally  when  not  within  Scotla/nd, — In  every  consistorial  action 
the  summons  shall  be  served  upon  the  defender  personally,  when  he 
is  not  resident  within  Scotland :  Provided  always,  that  if  it  be  shown 
to  the  satisfaction  of  the  Court  that  the  defender  cannot  be  found, 
edictal  citation  shall  be  deemed  sufficient ;  but  in  every  case  where 
the  citation  is  edictal  the  pursuer  shall  also  serve  the  summons  on 
the  children  of  the  marriage,  if  any,  and  on  one  or  more  of  the  next- 
of-kin  of  the  defender,  exclusive  of  the  children  of  the  marriage, 
when  the  said  children  and  next-of-kin  are  known,  and  resident 
within  the  United  Kingdom,  and  such  children  and  next-of-kin, 
whether  cited  or  so  resident  or  not,  may  appear  and  state  defences  to 
the  action,  (m) 

XI.  Not  necessary  to  institute  an  action  of  adherence  against 
defender  prior  to  ajctionfor  divorce. — It  shall  not  be  necessary,  prior 
to  any  action  for  divorce,  to  institute  against  the  defender  any 
action  of  adherence,  nor  to  charge  the  defender  to  adhere  to  the 
pursuer,  nor  to  denounce  the  defender,  nor  to  apply  to  the  presbytery 
of  the  bounds,  or  any  other  judicature,  to  admonish  the  defender  to 
adhere. 

XII.  Terce  claimable  from  burgage  property, — ^The  widow  of  any 
person  who  shall,  after  the  passing  of  this  Act,  die  infef t  in  property 

(0  In  an  action  of  separation  and  aliment  an  order  regulating  the  custody  of  child- 
ren  maybe  pronounced  although  such  order  is  not  asked  in  the  summons. — SymingUm 
V.  Symington,  20th  March,  1874, 1  B.  87L 

It  is  incompetent  to  make  an  order  for  the  custody,  maintenance,  and  education  of 
children  after  decree  of  separation  or  divorce  is  issued. — Lang  y.  Lang,  30th  Jan.  1869, 
7  M.  445. 

(m)  The  mode  of  service  here  prescribed  is  amended  by  §  100  of  31  &  S2  Yiot.  o.  100, 
which  provides  that  it  shall  be  sufficient  compliance  with  the  provision  in  this  section 
if  the  personal  service  therein  required  is  made  by  the  delivery  to  the  defender 
personally  of  the  summons,  by  a  person  (although  not  a  messenger-at-arms  or  other 
officer  of  the  law)  duly  authorised  by  the  pursuer  for  that  purpose,  and  such  person 
shall  return  a  certificate  that  such  delivery  has  been  made :  Provided  always  that 
it  shall  be  competent  for  the  Lord  Ordinary  to  call  for  further  evidence  of  the  service 
by  such  delivery,  if  he  shall  think  proper.— See  also  45  &  46  Vict.  c.  77  (1^^),  an 
Act  to  amend  the  law  of  citation  in  Scotland,  which,  without  abolishing  the  former 
mode  of  serrice,  introduces  an  entirely  new  mode  of  citing  parties  and 
in  any  civil  action  or  proceeding. 


Digitized  by  LjOOQIC 


24  &  25  VICT.  C.  86  (1861).  365 

held  bj  burgage-tenure  shall  be  entitled  to  terce  therefroiD(n) ;  and 
the  like  proceedings  as  to  service  and  kenning  before  the  Sheriff  shall 
be  competent  in  such  a  case  as  are  competent  with  reference  to  pro- 
perty in  respect  of  which  terce  might  have  been  claimed  prior  to  the 
passing  of  this  Act. 

XIIL  Lord  Ordinary  to  take  proofs  in  eonsistorial  emotions. — ^The 
forty-first  section  of  the  Act  of  the  first  year  of  his  late  Majesty 
William  the  Fourth,  chapter  sixty-nine,  in  so  far  as  it  enacted  that 
"  it  shall  be  lawful  for  his  Majes^s  principal  Secretary  of  State  for 
the  Home  Department  to  appoint  from  time  to  time  such  number  of 
persons,  being  sheriffs-depute  of  counties,  as  he  shall  think  fit,  to  take 
proofs  in  consistorial  causes,  which  duty  the  persons  so  appointed 
shall  perform ; "  and  the  second  section  of  the  act  of  the  sixth  and 
seventh  years  of  his  late  Majesty  William  the  Fourth,  chapter  forty- 
one,  shaU  be  and  the  same  are  hereby  repealed ;  and  in  place  thereof 
it  is  hereby  enacted,  that  where  proof  in  consistorial  actions  shall  be 
allowed,  a  diet  of  proof  shall  be  appointed,  at  which  the  evidence 
shall  be  led  before  the  Lord  Ordinary,  and  he  shall  take  himself,  and 
either  write  down  with  his  own  hand  the  oral  evidence,  in  which  case 
it  shall  be  read  over  to  the  witness  by  the  Judge  in  open  Court,  and 
shall  be  signed  by  the  witness,  if  he  can  write,  or  the  Lord  Ordinary 
shall  record  the  evidence  by  dictating  it  to  a  clerk,  in  which  case  it 
shall  in  like  manner  be  read  over  and  signed ;  or  the  Lord  Ordinary 
shall  cause  it  to  be  taken  down  and  recorded  in  shorthand  by  a  writer 
skiUed  in  shorthand  writing,  to  whom  the  oath  de  fideU  admvnMtra- 
tione  officii  shall  be  administered,  and  the  Lord  Ordinary  may,  if  he 
think  fit,  dictate  to  the  shorthand  writer  the  evidence  which  he  is  to 
record ;  and  the  said  shorthand  writer  shall  afterwards  write  out  in 
full  the  evidence  so  taken  by  him ;  and  the  notes  of  the  Judge,  or 
the  extended  notes  of  such  writer,  certified  by  the  presiding  Judge 
to  be  correct,  shall  be  the  record  of  the  oral  evidence  in  the  cause ; 
and  the  Lord  Ordinary  shall  take  a  note  of  the  documents  adduced, 
and  any  evidence,  whether  oral  or  written,  tendered  and  rejected, 
with  the  ground  of  such  rejection;  and  any  ruling  of  the  Lord 
Ordinary  in  reference  to  the  admission  or  rejection  of  evidence  may 
be  recalled  or  altered  by  the  Inner  House,  under  a  reclaiming  note 
against  the  final  interlocutor  of  the  Lord  Ordinary  disposing  of  the 
merits  of  the  cause ;  and  the  diet  of  proof  may  be  adjourned  by  the 
Lord  Ordinary,  if  he  shall  consider  it  proper  and  reasonable  so  to  do; 
but  the  proofii  shall  be  taken  as  far  as  may  be  continuously,  and 
with  as  little  interval  as  the  circumstances  or  the  justice  of  the 

(n)  The  distinction  betireen  feadal  and  burgage-tenure  was  abolished  in  1874  hj 
87  &  88  Vict  o.  94,  ivfra. 


Digitized  by  LjOOQIC 


366  24  k  25  VICT.  C.  86  (1861). 

ease  will  admit  of:  Provided  alwaysi  tliat  it  ahall  be  competent 
to  the  Lord  Ordinarji  where  anj  witness  or  haver  is  resident  beyond 
the  jurisdiction  of  the  court,  or  bj  reason  of  age,  infirmity,  or 
sickness  ia  unable  to  attend  the  diet  of  proof,  to  grant  oonunission 
to  any  person  competent  to  take  and  report  in  writing,  according  to 
the  existing  practice,  the  evidence  of  such  witness  or  haver.(o) 

XIY.  Faymmt  to  certain  Sherds. — The  Commissioners  of  Her 
Majesty's  Treasury  shall  annually  pay  to  each  of  John  Cay,  Esquire, 
Sheriff  of  the  county  of  Linlithgow ;  John  Tait,  Esquire,  Sheriff  of 
the  counties  of  Kinross  and  Clackmannan;  Erskine  Daniel  Sand- 
ford^  Esquire,  Steward  of  the  stewartry  of  Kirkcudbright^  and  Sheriff 
of  the  county  of  Wigton ;  Robert  Hunter,  Esquire,  Sheriff  of  the 
counties  of  Dumbarton  and  Bute ;  and  Benjamin  Robert  Bell,  Esquire, 
Sheriff  of  the  counties  of  Banff,  Elgin,  and  Nairn,  out  of  monies  to  be 
voted  by  Parliament  for  that  purpose,  a  sum  equal  to  one-fifth  of  the 
total  amount  which  shall  be  ascertained  by  the  Queen  and  Lord 
Treasurer's  Remembrancer  in  Exchequer  to  have  been  paid  annually, 
on  an  average  of  the  last  three  yeant,  to  the  sheriffs-commissary,  in 
respect  of  proofis  taken  by  them  in  consistorial  causes ;  but  such  sum 
shall  only  be  paid  as  long  as  the  said  persons  shall  hold  the  office  of 
Sheriff  in  any  county  in  Scotland,  and  no  longer. 

XY.  Actions  of  alimerU. — ^Actions  of  aliment  in  the  Court  of 
Session  between  husband  and  wife  shall  not  be  considered  Lmer 
House  causes,  but  shall  be  considered  and  disposed  of  in  like  manner 
as  other  consistorial  causes,  except  as  hereinafter  provided  as  to 
decrees  in  absence ;  and  actions  of  aliment  at  the  instance  of  other 
parties  shall  not  be  considered  Inner  House  causes,  but  shall  be  dis- 
posed of  by  the  Lord  Ordinary  (subject  in  both  cases  to  reclaiming 
note  in  common  form  against  his  interlocutors)  in  the  same  way  as 
such  causes  are  at  present  disposed  of  by  the  Judges  of  the  TmiAr 
House:  Provided  always,  that  all  actions  for  aliment  shall  be  deemed 
summary  causes  both  in  the  Outer  and  in  the  Lmer  House,  and  that 
where  no  appearance  is  entered  for  the  defender  decreet  shall  be  pro- 
nounced in  absence  without  proof,  as  in  other  oases  before  the  Court 
of  Session. 

XYI.  When  a  married  vxmum  eucceeds  to  property^  Ac^  huehamd 
or  creditor  not  entitled  to  claim  the  earns, — When  a  married  woman 
succeeds  to  property,  or  acquires  right  to  it  by  donation,  bequest,  or 
any  other  means  than  by  the  exercise  of  her  own  industry,  the 


(o)  By  §  100  of  31  &  82  Viot  c.  100,  it  is  provided  that  notwithstanding  the  tenu 
of  thia  section  it  ■hall  be  competent  for  the  Lord  Ordinaiy  to  grant  oommiMaon  to 
any  person  competent  to  take  and  report  in  writing  the  deporitioii  of  a  haver 
according  to  the  existing  practice,  although  snch  haver  shall  be  resident  in  Scotland, 
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husband  or  his  creditors,  or  ony  other  person  claiming  under  or 
through  him,  shall  not  be  entitled  to  claim  the  same  as  falling  within 
the  eammunio  honorum^  or  under  the  Jim  mariti  or  husband's  right  of 
administration,  except  on  the  condition  of  making  therefrom  a 
reasonable  provision  for  the  support  and  maintenance  of  the  wife,  if 
a  claim  therefor  be  made  on  her  behalf;  and  in  the  event  of  dispute 
as  to  the  amount  of  the  provision  to  be  made,  the  matter  shall,  in  an 
ordinary  action,  be  determined  by  the  Court  of  Session  according  to 
the  circumstances  of  each  case,  and  with  reference  to  any  provisions 
previously  secured  in  favour  of  the  wife,  and  any  other  property 
belonging  to  her  exempt  from  the  jut  marUi :  Provided  always,  that 
no  claim  for  such  provision  shall  be  competent  tq  the  wife  if 
before  it  be  made  by  her  the  husband  or  his  assignee  or  disponee  shall 
have  obtained  complete  and  lawful  possession  of  the  property,  or,  in 
the  case  of  a  creditor  of  the  husband,  where  he  has  before  such  claim 
is  made  by  the  wife  attached  the  property  by  decree  of  adjudication  or 
arrestment,  and  followed  up  the  said  arrestment  by  obtaining  thereon 
decree  of  furthcoming,  or  has  poinded  and  carried  through  and 
reported  a  sale  thereol(jp) 

XYII.  Court  of  Session  empowered  to  make  Acta  of  Sederunt. — 
The  Court  of  Session  are  hereby  authorised  and  empowered  to  make 
from  time  to  time  such  orders  and  regulations  as  to  forms  of  process 
by  Acts  of  Sederunt  as  they  may  consider  necessary  for  carrying  into 
execution  the  purposes  of  this  Act. 

XYIIL  Repeal  of  laws  inconsistent  with  this  Act, — ^All  laws, 
statutes,  and  usages  are  hereby  repealed  in  so  far  as  the  same 
are  inoansistent  with  the  provisions  of  this  Act^  but  no  further  or 
otherwise. 

XIX.  Inierpretatiion  of  terms, — The  following  words  and  expres- 
sions, when  used  in  this  Act,  shall,  in  the  construction  thereof,  be 
interpreted  as  follows,  except  where  the  nature  of  the  provision  or 
the  context  of  the  Act  shall  exclude  or  be  repugnant  to  such  con- 

(p)  This  section  is  retroep6otive.~-ray?or  v.  Taylor^  23rd  June,  1871,  8  S.  L.  R.  589; 
28th  Oct.  1871,  9  S.  L.  B.  22.  As  to  what  amounts  to  a  reasonable  provision  to  wife, 
see  Maaon  v.  SmcOl,  Ac,  24th  Feb.  1870,  7  S.  L.  B.  332 ;  Somner  v.  Anden&n,  2nd 
March,  ISH,  8  S.  L.  E.  388 ;  Taylor  v.  Taylor,  28th  Oct.  1871,  9  S.  L.  R.  22. 

Question  as  to  reasonable  provision  where  husband  obtained  possession  of  property. 
—See  Clark  v.  darky  26th  May,  1881,  8  B.  723. 

Question  between  a  wife  and  trustee  on  her  husband's  sequestrated  estate  as  to  a 
reasonable  provision.— See  Kinnear  v.  Fergtuon,  <£«.,  7th  Nov.  1871,  9  S.  L.  B.  39 ; 
jRod,  <£e.,  5th  Feb.  1878,  16  &  L.  B.  380;  Jack  ▼.  Ferguson,  6th  Feb.  1878,  5  B. 
624.  Husband  held  not  bound  to  make  a  provision  to  his  wife  out  of  a  fund  hie  own 
absolute  property.— Jft^^  v.  LearmorUh,  2Ut  Nov.  1871,9  S.  L.  R.  95.  A  trust  deed 
granted  by  husband  and  wife  securing  aliment  to  the  latter,  held  not  revocable  by  the 
husband.~2*AofR«m  v.  ThomM(yii,  17th  Nov.  1888,  6  S.  L.  B.  110. 
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struction ;  that  is  to  say,  the  expression  "  Lord  Cfrdinarj"  shall  include 
his  successor ;  the  word  "  property "  shall  include  and  apply  to  all 
property  falling  under  the  jus  martti;  the  expression  '*  consistorial 
action  "  shall  include  actions  of  declarator  of  marriage,  of  declarator 
of  nullity  of  marriage,  of  declarator  of  legitimacy  and  bastardy, 
actions  of  separation  a  merua  et  tharo,  of  divorce  and  of  adherence, 
and  of  putting  to  silence,  and  actions  of  aliment  between  husband  and 
wife  instituted  in  the  Court  of  Session, 

XX.  Short  title, — This  Act  may  in  all  proceedings  be  cited  as 
<<The  Conjugal  Rights  (Scotland)  Amendment  Act»  1861." 

XXL  CommencemevU  of  Act. — ^This  Act  shall  come  into  operation 
on  the  Ist  day  of  November  now  next  ensuing,  and  not  before. 


XV. — ACT  to  amend  the  Law  in  relation  to  the  Willa  and 
Domicile  of  British  Subjects  dying  whilst  resident 
abroad,  and  of  Foreign  Subjects  dying  whilst  resident 
within  Her  Majesti/s  Dominions, — [24  &  25  Vict.  c. 
121,  6th  August,  1861.] 

Whereas,  by  reason  of  the  present  law  of  domicile,  the  wills  of 
British  subjects  dying  whilst  resident  abroad  are  often  defeated,  and 
their  personal  property  administered  in  a  manner  contrary  to  their 
expectations  and  belief;  and  it  is  desirable  to  amend  such  law,  but 
the  same  cannot  be  effectually  done  without  the  consent  and  concur- 
rence of  foreign  States :  Be  it  therefore  enacted  by  the  Queen's  Most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  authority  of  the  same,  as  follows : — 

L  iVb  British  subject  dying  in  a  foreign  cowniry  to  be  deemed  to 
have  acquired  a  domicile  unless  resident  therefor  one  year  immediately 
preceding  his  or  her  death,  <£rc.,  and  for  ail  purposes  of  testate  or  intestate 
succession  shall  retain  the  domicile  possessed  at  the  time  of  going  to 
reside  in  such  foreign  cowniry. — Whenever  Her  Majesty  shall  by 
convention  with  any  foreign  State  agree  that  provisions  to  the  effect 
of  the  enactments  herein  contained  shall  be  applicable  to  the  subjects 
of  Her  Majesty  and  of  such  foreign  State  respectively,  it  shall  be  law- 
ful for  Her  Majesty  by  any  order  in  coimcil  to  direct,  and  it  is 
hereby  enacted,  That,  from  and  after  the  publication  of  such  order  in 
the  London  Gazette,  no  British  subject  resident  at  the  time  of  his  or 
her  death  in  the  foreign  country  named  in  such  order  shall  be  deemed 
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under  anj  circumstances  to  have  acquired  a  domicile  in  such  country 
unless  such  British  subject  shall  have  been  resident  in  such  country 
for  one  year  immediately  preceding  his  or  her  decease,  and  shall  also 
have  made  and  deposited  in  a  public  office  of  such  foreign  country 
(such  office  to  be  named  in  the  order  in  council)  a  declaration  in 
writing,  of  his  or  her  intention  to  become  domiciled  in  such  foreign 
country;  and  every  British  subject  dying  resident  in  such  foreign 
country,  but  without  having  so  resided  and  made  such  declaration  as 
aforesaid,  shall  be  deemed  for  all  purposes  of  testate  or  intestate  suc- 
cession as  to  moveables  to  retain  the  domicile  he  or  she  possessed  at 
the  time  of  his  or  her  going  to  reside  in  such  foreign  country  as 
aforesaid. 

II.  No  foreign  subject  dying  in  Great  Britain  or  Ireland  to  be 
deemed  to  have  acquired  a  domicile  unless  resident  therein /or  one 
year  immediately  preceding  his  or  her  death,  dec, — After  any  such 
convention  as  aforesaid  shall  have  been  entered  into  by  Her  Majesty 
with  any  foreign  State,  it  shall  be  lawful  for  Her  Majesty  by  order 
in  cou^cil  to  direct,  and  from  and  after  the  publication  of  such  order 
in  the  London  Gazette,  it  shall  be  and  is  hereby  enacted,  That  no  sub- 
ject of  any  such  foreign  country  who  at  the  time  of  his  or  her  death 
shall  be  resident  in  any  part  of  Great  Britain  or  Ireland  shall  be 
deemed  under  any  circumstances  to  have  acquired  a  domicile  therein, 
unless  such  foreign  subject  shall  have  been  resident  within  Great 
Britain  or  Ireland  for  one  year  immediately  preceding  his  or  her 
decease,  and  shall  also  have  signed  and  deposited  with  Her  Majesty's 
Secretary  of  State  for  the  Home  Department,  a  declaration  in  writing 
of  his  or  her  desire  to  become  and  be  domiciled  in  England,  Scotland, 
or  Ireland,  and  that  the  law  of  the  place  of  such  domicile  shall  regu* 
late  his  or  her  moveable  succession* 

III.  Who  this  Act  shall  not  apply  to, — ^This  Act  shall  not  apply  to 
any  foreigners  who  may  have  obtained  letters  of  naturalisation  in  any 
part  of  Her  Majesty's  dominions. 

IV.  When  subjects  of  foreign  States  shall  die  in  Her  Majesty^ s 
dominions,  and  there  shaU  he  no  persons  to  administer  to  their  estates, 
the  Consuls  of  such  foreign  States  Tnay  administer, — "Whenever  a  con- 
vention shall  be  made  between  Her  Majesty  and  any  foreign  State, 
whereby  Her  Majesty's  consuls  or  vice-consuls  in  such  foreign  State 
shall  receive  the  same  or  the  like  powers  and  authorities  as  are  here- 
inafter expressed,  it  shall  be  lawful  for  Her  Majesty  by  order  in 
council  to  direct,  and  from  and  after  the  publication  of  such  order  in 
the  London  Gazette,  it  shall  be  and  is  hereby  enacted.  That  whenever 
any  subject  of  such  foreign  State  shall  die  within  the  dominions  of 
Her  Majesty,  and  there  shall  be  no  person  present  at  the  time  of 
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such  death  who  shall  be  rightfully  entitled  to  administer  to  the  estate 
of  such  deceased  person,  it  shall  be  lawful  for  the  consul,  vice-consul, 
or  consular  agent  of  such  foreign  State  within  that  part  of  Her 
Majesty's  dominions  where  such  foreign  subject  shall  die,  to  take 
possession  and  have  the  custody  of  the  personal  property  of  the 
deceased,  and  to  apply  the  same  in  payment  of  his  or  her  debts  and 
funeral  expenses,  and  to  retain  the  surplus  for  the  benefit  of  the 
persons  entitled  thereto;  but  such  consul,  vice-oousul,  or  consular 
agent  shall  immediately  apply  for  and  shall  be  entitled  to  obtain  from 
the  proper  court  letters  of  administration  of  the  effects  of  such 
dececised  person,  limited  in  such  manner  and  for  such  time  as  to  such 
court  shall  seem  fit. 


XVI. — The  Tides  to  Land  Consolidation  (Scotland)  Act, 
31  cfe  32  Vict,  c.  101.— [3l8«  July,  1868.] 

CXVTI.  Heritable  Securities  to  form  Moveable  Estate;  except 
where  conceived  in  favour  of  Heirs,  eocclvdvng  Executors  and  quoad 
fiscum — Not  to  belong  to  Husha/nd  jure  mariti,  ruiv  to  Wife  jure 
relictse — Nor  to  he  computed  in  legitim, — From  and  after  the  com- 
mencement of  this  act  no  heritable  security  granted  or  obtained 
either  before  or  after  that  date  shall,  in  whatever  terms  the  same 
may  be  conceived,  except  in  the  cases  hereinafter  provided,  be  herit- 
able as  regards  the  succession  of  the  creditor  in  such  security,  and 
the  same,  except  as  hereinafter  provided,  shall  be  moveable  as  regards 
the  succession  of  such  creditor,  and  shall  belong  after  the  death  of 
such  creditor  to  his  executors  or  representatives  vn  mobilibus,  in  the 
same  manner  and  to  the  same  extent  and  effect  as  such  security 
woidd,  under  the  law  and  practice  now  in  force,  have  be- 
longed to  the  heirs  of  such  creditor :  Provided  always,  that  where 
any  heritable  security  is  or  shall  be  conceived  expressly  in  favour  of 
such  creditor,  and  his  heirs  or  assignees  or  successors,  excluding 
executors,  the  same  shall  be  heritable  as  regards  the  succession  of 
such  creditor,  and  shall  after  the  death  of  such  creditor  belong  to  his 
heirs  in  the  same  manner  and  to  the  same  extent  and  effect  as  is  the 
oase  under  the  existing  law  and  practice  in  regard  to  heritable  securi- 
ties: And  provided  also,  that  where  a  creditor  in  any  existing  or 
future  security  recorded,  or  on  which  an  instrument  has  followed 
recorded  in  the  register  of  sasines,  shall  desire  to  exclude  executors^ 
it  shall  be  competent  for  him  to  do  so  by  executing  a  minute  in  the 
form  or  as  nearly  as  may  be  in  the  form  of  schedule  (BD)  hereto 
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annexed,  and  recording  the  same  in  the  appropriate  register  of  sasineSy 
and  upon  such  minute  being  recorded  the  security  to  iivhich  it  refers 
shall  be  heritable  in  the  manner  and  to  the  extent  and  effect  herein- 
belbre  provided ;  and  further,  provided  that  where  in  anj  existing  or 
future  security  which  has  not  been  recorded,  or  followed  by  an 
instrument  recorded  in  the  register  of  sasines,  or  where  in  the  case 
of  any  conveyance  or  deed  of  or  relating  to  such  security  not  recorded 
in  the  register  of  sasines,  the 'creditor  shall  desire  to  exclude  execu- 
tors, it  shall  be  competent  for  him  to  do  so  by  endorsing  a  minute,  in 
the  form  or  as  nearly  as  may  be  in  the  form  of  schedule  (DD)  hereto 
annexed,  on  the  security  or  on  the  deed  of  conveyance  thereof  in  his 
favour  which  has  not  been  recorded  as  aforesaid,  and  recording  the 
same,  along  with  such  security  or  with  such  deed  or  conveyance  as 
the  case  may  be,  in  the  appropriate  register  of  sasines,  and  upon  such 
security  or  deed  or  conveyance,  as  the  case  may  be,  and  minute  being 
so  recorded  the  security  shall  be  heritable  in  the  manner  and  to  the 
extent  and  effect  hereinbefore  provided,  and,  where  executors  shall 
be  excluded  in  the  security,  or  by  minute  recorded  as  aforesaid,  the 
security  shall  continue  to  be  heritable  as  regards  the  succession  of 
the  creditor  for  the  time  holding  such  heritable  security,  until  the 
exclusion  of  executors  shall  be  removed,  which  it  shall  be  lawful  for 
such  creditor  to  do  either  by  executing  a  minute  in  the  form  or  as 
nearly  as  may  be  in  the  form  of  schedule  (E£;  hereto  annexed,  and 
recording  the  same  in  the  appropriate  register  of  sasines,  whereupon 
the  security  shall  become  moveable  as  regards  the  succession  of 
such  creditor,  as  provided  by  this  Act,  or  by  assigning,  convey- 
ing, or  bequeathing  such  security  to  himself  or  to  any  other 
person,  without  expressing  or  repeating  such  exclusion,  and  upon 
such  assignation,  conveyance,  or  bequest  taking  effect,  the  security 
shall  become  moveable  as  regards  the  succession  of  such  creditor 
or  other  person,  as  the  case  may  be,  as  provided  by  this  Act: 
And  further,  provided  that  all  heritable  securities  shall  continue,  and 
shall  be  heritable  quoad  JUcwrri^  and  as  regards  all  rights  of  courtesy 
and  terce  competent  to  the  husband  or  wife  of  any  such  creditor,  and 
that  no  heritable  security,  whether  granted  before  or  after  marriage, 
shall  to  any  extent  pertain  to  the  husband,  jure  mariti^  where  the 
same  is  or  shall  be  conceived  in  favour  of  the  wife,  or  to  the  wife 
jv/re  relictcBj  where  the  same  is  or  shall  be  conceived  in  favour  of  the 
husband,  unless  the  husband  or  relict  has  or  shall  have  right  and 
interest  therein  otherwise ;  declaiing,  nevertheless,  that  this  provision 
shall  in  no  way  prejudice  the  rights  and  interests  of  wife  or  husband, 
or  of  the  creditors  of  either,  in  or  to  the  bygone  interest  and  annual 
rents  due  under  any  such  heritable  security  and  in  bonis  of  the  hus- 
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band  or  wife  respectiyely  prior  to  his  or  her  death ;  and  farther 
provided,  that  where  legitim  is  claimed  on  the  death  of  the  creditor 
no  heritable  security  shall  to  any  extent  be  held  to  be  part  of  the 
creditor's  moveable  estate  in  computing  the  amount  of  the  legitim.  (g) 
CLX,  EiglU  to  HevrsMp-MoveabUa  abolished, — From  and  after  the 
passiQg  of  this  Act  no  heir  of  line  of  a  party  deceased  shall  be 
entitled  to  claim  in  that  character  any  portion  of  the  moveable  estate 
of  such  predecessor  as  heirship-moveables,  such  daim  being  hereby 
abolished. 


Xvil. — ACT  to  amend  the  Law  relating  to  the  Legal 
Condition  of  Aliens  and  BrUieh  Suhjects,  33  Vict 
c.  li.— [12th  May,  1870.] 

*  *  •  *  *  • 

Status  of  aliens  in  the  United  Kingdom : — 
II.  Real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natured-bom  British  subject ;  and  a  title  to  real  and 
personal  property  of  every  description  may  be  derived  through,  from, 
or  in  succession  to  an  alien,  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natural-bom  British  subject: 
Provided — 

(1.)  That  this  section  shall  not  confer  any  right  on  an  alien  to 
hold  real  property  situate  out  of  the  CTnited  Kingdom,  and 
shall  not  qualify  an  alien  for  any  office  or  for  any  municipal, 
parliamentary,  or  other  franchise. 
(2.)  That  this  section  shall  not  entitle  an  alien  to  any  right  or 
privilege  as  a  British  subject,  except  such  rights  and  privileges 
in  respect  of  property  as  are  hereby  expressly  given  to  him. 
(3.)  That  this  section  shall  not  affect  any  estate  or  interest  in  real 
or  personal  property  to  which  any  person  has  or  may  become 
entitled,  either  mediately  or  immediately,  in  possession  or 
expectancy,  in  pursuance  of  any  disposition,  made  before  the 
passing  of  this  Act^  or  in  pursuance  of  any  devolution  by  law 
on  the  death  of  any  person  dying  before  the  passing  of  this 
Act 

(q)  This  aeotton  is  not  ntrospeotiTe.— Avwn  ▼.  Macdonald,  28th  Jan.  1870, 8  M.  488L 
BeooritieB  in  a  foreign  country  are  to  be  regarded  as  heritable  or  moveable,  accord* 

ing  to  the  law  of  the  country  in  which  they  are  ntoated.— ifon(e»<A  ▼.  Mcnteitk^ 

28th  June,  1^,  19  a  L.  R.  740. 
The  share  of  an  heritable  bond  falling  to  the  manied  daughter  of  an  intertat« 

held  not  to  fall  under  her  hnaband's  jut  tnaritL^Hodge  v.  Hodge,  22nd  Nor.  1879^ 

17&L.B.1S7. 
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in.  Where  Her  Majesty  has  entered  into  a  oonyention  with  any 
foreign  State  to  the  effect  that  the  subjects  or  citizens  of  that  State 
who  have  been  naturalised  as  British  subjects  may  divest  themselves 
of  their  status  as  such  sabjeots,  it  shall  be  lawful  for  Her  Majesty, 
by  order  in  council,  to  declare  that  such  convention  has  been  entered 
into  by  Her  Migesty ;  and  from  and  after  the  date  of  such  order  in 
council,  any  person  being  originally  a  subject  or  citizen  of  the  State 
referred  to  in  such  order,  who  has  been  naturalised  as  a  British 
subject,  may,  within  such  limit  of  time  as  may  be  provided  in  the 
convention,  make  a  declaration  of  alienage,  and  from  and  after  the 
date  of  his  so  making  such  declaration  such  person  shall  be  regarded 
as  an  alien,  and  as  a  subject  of  the  State  to  which  he  originally 
belonged  as  aforesaid. 

A  dedaration  of  alienage  may  be  made  as  follows:  that  is  to 
say, — If  the  declarant  be  in  the  United  Kingdom  in  the  presence  of 
any  justice  of  the  peace ;  if  elsewhere  in  Her  Majesty's  dominions,  in 
the  presence  of  any  judge  of  any  court  of  civil  or  criminal  jurisdiction, 
of  any  justice  of  the  peace,  or  of  any  other  officer  for  the  time  being, 
authorised  by  law  in  the  place  in  which  the  declarant  is  to  administer 
an  oath  for  any  judicial  or  other  legal  purpose.  If  out  of  Her 
Majesty's  dominions,  in  the  presence  of  any  officer  in  the  diplomatic 
or  consular  service  of  Her  Majesty. 

lY.  Any  person  who  by  reason  of  his  having  been  bom  within  the 
dominions  of  Her  Majesty  is  a  natural-bom  subject,  but  who  also  at 
the  time  of  his  birth  became  under  the  law  of  any  foreign  State  a 
subject  of  such  State,  and  is  still  such  subject,  may,  if  of  full  age  and 
not  under  any  disability,  make  a  declaration  of  alienage  in  manner 
aforesaid,  and  from  and  after  the  making  of  such  declaration  of 
alienage  such  person  shall  cease  to  be  a  British  subject.  Any  person 
who  is  bom  out  of  Her  Majesty's  dominions  of  a  father  being  a 
British  subject  may,  if  of  full  age,  and  not  under  any  disability, 
make  a  declaration  of  alienage  in  manner  aforesaid,  and  from  and 
after  the  making  of  such  dedaration  shall  cease  to  be  a  British 
subject 

Y.  From  and  after  the  passing  of  this  Act,  an  alien  shall  not  be 
entitled  to  be  tried  by  a  jury  de  medietate  Imgue,  but  shall  be  triable 
in  the  same  manner  as  if  he  were  a  natural-bom  subject. 

****** 

National  status  of  married  women  and  infant  children : — 

X.  The  following  enactments  shall  be  made  with  respect  to  the 
national  status  of  women  and  children : — 

(1.)  A  married  woman  shall  be  deemed  to  be  a  subject  of  the 
State  of  which  her  husband  is  for  the  time  being  a  subject. 

(2.)  A  widow,  being  a  natural-bom  British  subject,  who  has  become 
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an  alien  by  or  in  consequence  of  her  marriage,  shall  be  deemed 
to  be  a  statutory  alien,  and  may  as  such  at  any  time  during 
widowhood  obtain  a  certificate  of  readmission  to  British 
nationality  in  manner  provided  by  this  Act. 

(3.)  Where  the  father  being  a  British  subject,  or  the  mother  being 
a  British  subject  and  a  widow,  becomes  an  alien  in  pursuance 
of  this  Act,  every  child  of  such  father  or  mother  who  during 
infancy  has  become  resident  in  the  country  where  the  father 
or  mother  is  naturalised,  and  has,  according  to  the  laws  of 
such  country,  become  naturalised  therein,  shall  be  deemed  to 
be  a  subject  of  the  State  of  which  the  feither  or  mother  has 
become  a  subject,  and  not  a  British  subject. 

(4.)  WheTe  the  father,  or  the  mother  being  a  widow,  has  obtained 
a  certificate  of  readmission  to  British  nationality,  every  child 
of  such  father  or  mother  who,  during  infEincy,  has  become 
resident  in  the  British  dominions  with  such  father  or  mother, 
shall  be  deemed  to  have  resumed  the  position  of  a  British 
subject  to  all  intents. 

(5.)  Where  the  father,  or  the  mother  being  a  widow,  has  obtained 
a  certificate  of  naturalisation  in  the  United  Kingdom,  every 
child  of  such  father  or  mother,  who,  during  infancy,  has 
become  resident  with  such  father  or  mother  in  any  part  of  the 
United  Kingdom,  shall  be  deemed  to  be  a  naturalised  British 
subject.  (99) 

♦  ♦*••* 


XVIII. — ACT  for  the  Better  Apportionment  of  Rents  and 
other  periodical  Payments,  33  &  34  Vict  c.  35. — [Ist 
August,  1870.](r) 

Whereas  rents  and  some  other  periodical  payments  are  not  at 
common  law  apportionable  (like  interest  on  money  lent)  in  respect  of 
time,  and  for  remedy  of  some  of  the  mischiefs  and  inconveniences 
thereby  arising,  divers  statutes  have  been  passed  in  the  eleventh  year 
of  the  reign  of  his  late  Majesty  King  George  the  Second,  chapter 
nineteen,  and  in  the  session  of  Parliament  holden  in  the  fourth  and 
fifth  years  of  his  late  Majesty  King  William  the  Fourth,  chapter 
twenty-two,  and  in  the  session  of  Parliament  held  in  the  sixth  and 

{qq)  Seetion  18,  and  the  Bohedule  to  this  Act,  repealed  by  46  ft  47  Vict.  c.  39  (1883). 

(r)  This  Act  is  not  applicable  to  the  stipend  of  a  parish  minister,  the  division 
of  stipends  being  regulated  by  the  Act  1672,  0. 13,  printed  auprcu—LaUa,  30th  Nov. 
1877, 16  S.  L.  E.  168. 
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seventh  jean  of  his  late  Majesty  King  William  the  Fourth,  chapter 
seventy-one,  and  in  the  session  of  Parliament  held  in  the  fourteenth  and 
fifteenth  years  of  her  present  Majesty,  chapter  twenty-five,  and  in  the 
session  of  Parliament  held  in  the  twenty-third  and  twenty-fourth 
years  of  her  present  Majesty,  chapter  one  hundred  and  fifty-four : 

And  whereas  it  is  expedient  to  make  provision  for  the  remedy  of 
all  such  mischiefs  and  inconveniences  : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : — 

I.  Short  title. — This  Act  may  be  cited  for  all  purposes  as  *'The 
Apportionment  Act,  1870." 

II.  lients  and  periodical  payments  shall  accrue  from  day  to  day^ 
and  be  apporiionable  m  respect  of  time. — From  and  after  the  passing 
of  this  Act  all  rents,  annuities,  dividends,  and  other  periodical  pay- 
ments in  the  nature  of  income  (whether  reserved  or  made  payable 
under  an  instrument  in  writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  acciniing  from  day  to  day,  and  shall  be 
apportionable  in  respect  of  time  accordingly. 

III.  Apportioned  part  ofrenty  dcc^  shall  he  payahle  when  the  next 
entire  portion  shall  luive  become  due. — The  apportioned  part  of  any 
such  rent,  annuity,  dividend,  or  other  payment  shall  be  payable  or 
recoverable  in  the  case  of  a  continuing  rent,  annuity,  or  other  such 
payment  when  the  entire  portion  of  which  such  apportioned  part 
shall  form  part  shall  become  due  and  payable,  and  not  before,  and  in 
the  case  of  a  rent,  annuity,  or  other  such  payment  determined  by 
re-entry,  death,  or  otherwise  when  the  next  entire  portion  of  the  same 
would  have  been  payable  if  the  same  had  not  so  determined,  and  not 
before.  («) 

IV.  Persons  shaU  have  the  same  remedies  for  recovering  apportioned 
parts  as  for  entire  portions — Proviso  as  to  rents  reserved  in  certain 
cases. — All  persons  and  their  respective  heirs,  executors,  administra- 
tors, and  assigns,  and  also  the  executors,  administrators,  and  assigns 
respectively  of  persons  whose  interests  determine  with  their  own 
deaths,  shall  have  such  or  the  same  remedies  at  law  and  in  equity  for 

(«)  In  a  queition  between  the  seller  and  purchaser  of  an  estate  on  which  the  rents 
were  forehanded,  it  was  held  that  the  purchaser  was  entitled  to  the  rents  paid  at  the 
term  prior  to  the  purchase,  less  only  the  proportion  due  from  that  term  to  the  date 
of  entry.— Jfoxioe^,  dec  v.  8coU,  6th  Nov.  1873, 11  S.  L.  B.  57. 

Where  an  entailed  estate  was  forehand  rented,  and  the  heir  in  possession  died  in 
July,  it  was  held  that  his  executor  was  entitled  to  a  proportion  of  the  rents  payable 
at  Biftartinmas  corresponding  to  the  period  from  Whitsunday  till  the  day  of  his  death. 
^HtrriM,  dec,  7th  Feb.  1873, 10  a  L.  B.  272. 
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recovering  Bnch  apportioned  parts  as  aforesaid  when  payable  (allow- 
ing proportionate  parts  of  all  just  allowance8)(^),  as  thej  respectively 
would  have  had  for  recovering  such  entire  portions  as  aforesaid  if 
entitled  thereto  respectively;  provided  that  persons  liable  to  pay 
rents  reserved  out  of  or  charged  on  lands  or  other  hereditaments  of 
any  tenure,  and  the  same  lands  or  other  hereditaments,  shall  not  be 
resorted  to  for  any  such  apportioned  part  forming  part  of  an  entire 
or  continuing  rent  as  aforesaid  specifically,  but  the  etitire  or  continu- 
ing rent,  including  such  apportioned  part,  shall  be  recovered  and 
received  by  the  heir  or  other  person  who,  if  the  rent  had  not  been 
apportionable  under  this  Act,  or  otherwise,  would  have  been  entitled 
to  such  entire  or  continuing  rent,  and  such  apportioned  part  shall  be 
recoverable  from  such  heir  or  other  person  by  the  executors  or  other 
parties  entitled  under  this  Act  to  the  same  by  action  at  law  or  suit 
in  equity,  (w) 

Y.  Interpretation  ofterma. — ^In  the  construction  of  this  Act — 
The  word  ''rents"  includes  rent  service,  rent  charge,  and  rent 
seek,  and  also  tithes  and  all  periodical  payments  or  renderings 
in  lieu  of  or  in  the  nature  of  rent  or  tithe. 
The  word  ''annuities  "  includes  salaries  and  pensions. 
The  word  "dividends"  includes  (besides  dividends  strictly  so 
called)  all  payments  made  by  the  name  of  dividend,  bonus,  or 
otherwise,  out  of  the  revenue  of  trading  or  other  public 
companies,  divisible  between  all  or  any  of  the  members  of 
such  respective  companies,  whether  such  payments  shall  be 
usually  made  or  declared  at  any  fixed  times  or  otherwise;  and 
all  such  divisible  revenue  shall,  for  the  purposes  of  this  Act, 
be  deemed  to  have  accrued  by  equal  daily  increment  during 
and  within  the  period  for  or  in  respect  of  which  the  payment 
of  the  same  revenue  shall  be  declared  or  expressed  to  be  made, 
but  the  said  word  "  dividend  "  does  not  include  payments  in 
the  nature  of  a  return  or  reimbursement  of  capital. 

VI.  Act  not  to  apply  to  policies  of  assn/rcmce. — Nothing  in  this 
Act  contained  shall  render  apportionable  any  annual  sums  made 
payable  in  policies  of  assurance  of  any  description. 

VII.  Nor  where  stipulation  made  to  the  contrary. — ^The  provisions 
of  this  Act  shall  not  extend  to  any  cajse  in  which  it  is  or  shall  be 
expressly  stipulated  that  no  apportionments  shall  take  place. 

(0  Ab  to  *'  just  allowBnoei  *'  in  &  question  between  a  succeeding  heir  of  entail  and 
testamentaiy  trustees,  see  Learmonth,  <t-e.,  23rd  Jan.  1878, 15  S.  L.  R  304. 

(«)  The  representatives  of  a  person  entitled  to  an  annuity  *'  during  all  the  days 
and  years  of  her  life,"  were  held  entitled  to  a  proportion  of  the  half-year's  annuity 
current  at  her  de&th.— Cunningham's  Trustees  v.  Duke,  18th  March,  1873^  11  M.  543. 
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XIX. — An  ACT  to  amend  the  Conjugal  Rigkta  (ScoUamd) 
Amendment  Act,  1861,  37  <fe  38  VicL  c.  31. — [16ih 
July,  1874.] 

Whereas  an  Act  was  passed  in  the  tweniy-fourth  and  twenty-fifth 
years  of  the  reign  of  Her  present  Majesty,  intituled  ''An  Act  to  amend 
the  Law  regarding  Conjugal  Eights  in  Scotland  ":  And  whereas  the 
expense  of  procedure  under  that  Act  prevents  many  persons  from 
availing  themselves  of  its  benefits,  and  it  is  desirable  to  amend  the 
same :  Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same : 

I.  JDeJmition  of  '' sheriff" —  The  word  "sheriff"  shall  include 
sheriff-substitute. 

II.  Sher\ffh*  jurisdiction  extended  to  applications  for  orders  to  pro- 
tect property  of  deserted  toives  cmdfor  the  recall  of  such  orders, — ^The 
sheriffs  of  counties  in  Scotland  shall  have  all  jurisdictions,  powers, 
and  authorities  necessary  for  hearing,  trying,  and  determining  appli- 
cations by  wives  deserted  by  their  husbands  for  orders  to  protect 
property  that  they  have  acquired  or  may  acquire  by  their  own  industry 
after  such  desertion,  and  property  which  they  have  succeeded  to  or 
may  succeed  to  or  acquire  right  to  after  such  desertion,  against  their 
husbands  or  creditors  of  their  husbands  or  any  persons  claiming  in  or 
through  the  rights  of  their  husbands,  and  applications  by  the  hus- 
bands of  such  wives,  their  creditors,  or  others  claiming  in  or  through 
the  rights  of  such  husbands  for  the  recall  of  such  orders :  Provided 
as  follows : — 

(1.)  All  such  applications  in  the  sheriff-court  shall  be  made  by 
petition  in  common  form,  and  subject  to  any  orders  and  regu- 
lations which  the  Court  of  Session  are  hereby  authorised  to 
make  from  time  to  time  as  to  procedure  in  such  applications, 
the  procedure  in  every  such  petition,  including  the  procedure 
in  appeals  taken  therein  within  the  sheriff-court  or  to  the 
Cgurt  of  Session,  shall,  as  nearly  as  may  be,  be  the  same  as 
in  an  ordinaiy  action  in  the  sheriff-court : 

(2.)  The  conditions  on  which  orders  to  protect  property  as  aforesaid 
may  be  granted  or  recalled  in  the  sheriff-court  shall  be  the 
same  as  those  on  which  such  orders  may  be  granted  or  recalled 
in  the  Court  of  Session.  The  provisions  of  the  recited  Act 
relating  to  the  intimation  of  interlocutors  granting  or  recalling 
such  orders  in  the  Court  of  Session  shall  apply  to  the  intimsr 
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tion  of  such  interlocutors  when  pronounced  in  the  sheriff- 
court  ;  and  the  effects  of  the  grant  or  recall  of  any  such  order 
duly  intimated  shall  be  the  same  when  made  in  the  sheriff- 
court  as  when  made  in  the  Court  of  Session : 
(3.)  An  application  ioY  the  recall  of  any  such  order  to  proteict  pro- 
perty granted  in  a  sheriff-court  shall  be  competent  only  when 
made  in  the  sheriff-court  to  whose  jurisdiction  the  deserted 
wife  is  for  the  time  amenable,  or  in  the  Court  of  Session, 
It  shall  be  the  duty  of  the  clerk  of  the  court  in  which  any  such 
order  was  granted,  to  transmit  the  process  in  which  it  was 
•  granted  to  any  other  court  on  receiving  written  notice  from  a 

clerk  thereof  of  the  dependence  therein  of  an  application  for 
the  recall  of  such  order : 
(4.)  It  shall  not  be  necessary  to  print  the  petition,  answer,  or  evi- 
dence, in  order  to  the  disposal  by  the  Court  of  Session  of  any 
appeal  taken  thereto  from  a  sheriff-court  in  any  application  by 
this  Act  made  competent  in  the  sheriff-court : 
(5.)  Any  warrant  of  citation  granted  by  a  sheriff  in  any  such  appli- 
cation may,  when  necessary,  be  executed  edictally  (without 
the  concurrence  or  authority  of  the  Court  of  Session),  by 
delivery  of  a  copy  thereof  at  the  office  of  the  keeper  of  edictal 
citations,  according  to  the  mode  established  by  the  Act  passed 
in  the  sixth  year  of  the  reign  of  His  Majesty  King  George 
the  Fourth,  chapter  120,  in  regard  to  the  execution  edictally 
of  citations  on  warrants  of  the  Court  of  Session,  and  by  an 
Act  of  sederunt  of  the  Court  of  Session,  dated  the  24th  day 
of  December,  1838,  and  by  sending  a  copy  thereof,  by  post^  to 
the  last  known  address  of  the  person  to  be  cited. 
The  keeper  of  edictal  citations,  or  his  clerk,  shall  r^[ister  an 
abstract  of  every  such  copy  so  delivered  in  the  record  for 
edictal  citations  by  virtue  of  letters  of  supplement,  to  persons 
furth  of  Scotland  to  appear  before  any  of  the  inferior  courts 

I  of  Scotland  ;  and  such  abstract  shall  exhibit  such  particulars 

I  as  are  required  to  be  exhibited  in  an  abstract  of  any  copy 

citation  by  law  appointed  to  be  made  or  registered  by  the  said 
keeper  or  his  clerk. 

I  III.  Short  title. — This  Act  may  be  cited  as  "  The  Conjugal  Rights 

I  (Scotland)  Amendment  Act,  1874." 
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XX. — Th^  Conveyancing  (Scotland)  Act,  1874,  37  &  38 

Vict.  c.  9*.— [7th  August,  1874.] 

*  *  *  «       .      •  * 

IX.  EstaUa  to  vest  in  heirs  wthout  service, — A  personal  right  to 
every  estate  in  land  descendible  to  heirs  shall,  without  service  or 
other  procedure,  vest  or  be  held  to  have  vested  in  the  heir  entitled 
to  succeed  thereto,  by  his  survivance  of  the  person  to  whom  he  is 
entitled  to  succeed,  whether  such  person  shall  have  died  before  or 
after  the  commencement  of  this  Act,  provided  the  heir  shall  be  alive 
at  the  date  of  the  commencement  of  this  Act,  if  such  person  shall 
have  died  before  that  date,  and  such  personal  right  shall,  subject  to 
ihe  provisions  of  this  Act,  be  of  the  like  nature  and  be  attended 
with  the  like  consequences,  and  be  transmissible  in  the  same  manner 
as  a  personal  right  to  land  under  an  un  feudalised  conveyance,  accord- 
ing to  the  existing  law  and  practice. 

****** 

XII.  Heir  not  liable  beyond  value  of  estate — May  renounce, — An 
heir  shall  not  be  liable  for  the  debts  of  his  ancestor  beyond  the  value 
of  the  estate  of  such  ancestor  to  which  he  succeeds,  and  if  an  heir  shall 
renounce  the  succession,  the  creditors  of  the  ancestor  shall  have  the 
same  rights  against  the  estate  as  upon  a  renunciation  according  to  the 
law  before  the  commencement  of  this  Act.  When  an  heir  has,  before 
renunciation,  intromitted  with  the  ancestor's  estate,  he  shall  be  liable 
for  the  ancestor's  debts  to  the  extent  of  such  intromission,  but  no  further. 

XIII.  Bight  of  any  person  to  succession  as  heir  may  he  challenged 
within  twenty  years, — The  right  of  any  person  to  an  estate  in  land 
by  succession  as  heir  acquired  after  the  commencement  of  this  Act 
may,  at  any  time  within  twenty  years  of  his  infeftment  as  heir  and 
his  entering  into  possession  of  such  estate,  but  not  thereafter,  be 
challenged  by  any  one  who  would  have  been  entitled  to  challenge 
the  decree  of  service  of  such  person  had  he  ezpede  a  service  according 
to  the  practice  existing  prior  to  this  Act;  and,  in  the  absence  of 
evidence  to  the  contrary,  the  date  of  his  infeftment  shall,  for  the 
purpose  of  this  limitation,  be  assumed  to  be  the  date  of  entering  into 
possession ;  and  such  challenge  may  be  made  by  an  action  to  negative 
or  set  aside  the  allied  right  of  succession,  or  to  reduce  any  title 
expede  in  virtue  of  such  alleged  right. 

XrV.  Legal  remedies  to  prevent  entry  preserved — Nothing  herein 
contained  shall  prejudice  or  affect  the  legal  remedies  of  any  person 
having  lawful  title  and  interest  to  prevent  any  other  person  from 
entering  into  possession  of  an  estate  in  land  as  heir,  or  to  remove 
him  from  possession,  or  to  obtain  sequestration  of  such  estate,  or  the 
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appointment  of  a  judicial  factor  pending  the  trial  of  any  qnestioa 
regarding  the  right  of  succession ;  and  it  shall  be  lawful  for  the 
Court  of  competent  jurisdiction  to  regulate  possession  pending  such 
trial,  as  the  Court  shall  see  just,  notwithstanding  the  completion, 
under  this  Act,  of  the  title  of  any  person  as  heir. 

****** 
XXXVn.  Distinction  between  heritage  cmd  conquest  abolished. — 
The  distinction  between  fees  of  heritage  and  fees  of  conquest  is 
hereby  abolished  with  respect  to  all  successions  opening  after  the 
commencement  of  this  Act,  and  fees  of  conquest  shall  descend  to  tiie 
same  persons,  in  the  dame  manner,  and  subject  to  the  same  rules  as 
fees  of  heritage,  (ttw) 


XXI. — ACT  for  the  Rdief  of  Widows  cmd^  Children  of 
Intestates  in  Scotkmd  where  the  Persorwl  Estate  is  of 
small  Value,  38  &  39  VicL  c.  41. — [19^  JvZy, 
187o].(y) 

Whereas  many  poor  persons  die  intestate  in  Scotland  possessed  of 
personal  estate  of  small  amount,  and  it  is  desirable  to  increase  the 
facilities  for  expeding  confirmation  to  such  estate  and  effects,  and  to 
reduce  the  expense  attending  the  same : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : — 

I.  Short  title, — This  Act  may  be  cited  for  all  purposes  as  ihe 
"Intestates  Widows  and  Children  (Scotland)  Act^  1875." 

II.  Extent  of  Act — This  Act  shall  extend  to  Scotland  only. 

III.  Where  estate  does  not  eocceed  X150,  widow  or  children  may 
apply  to  commissary-clerk  to  fill  up  inventory  and  eocpede  cof^rma- 
tion,{w) — Where  the  whole  persona]  estate  and  effects  of  an  intestate 
dying  domiciled  in  Scotland  shall  not  exceed  in  value  the  sum  of 

(uii)  The  Act  46  &  47  Yiot.  o.  39  (1883),  XDakea  certain  amendments  on  some  of  the 
other  sections  of  this  Act. 

(v)  By  §  35  of  39  &  40  Vict.  o.  70  (1876),  the  commissaiT-conrts  are  abolished  and 
the  whole  powers  and  jurisdictions  thereof  transferred  to  the  Sheriff. 

(it)  The  thirty-fourth  section  of  the  Customs  and  Inland  Beyenue  Act,  1881  (44  Vict. 
0.  12),  extends  the  provisions  of  this  section  so  as  to  apply  to  any  case  where  the 
whole  personal  estate  and  effects  of  a  iierson  dying  on  or  after  Ist  June,  1881,  with- 
out any  deduction  for  debts  or  funeral  ezx>enses,  shall  not  exceed  the  value  of  £300, 
whoever  may  be  the  applicant  for  representation,  and  wheresoever  the  deceased  maj 
be  domiciled  at  the  time  of  death. 
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one  hnndred  and  fifty  pounds,  his  widow  or  any  one  or  more  of  his 
children,  or  in  the  case  of  an  intestate  widow  any  one  or  more  of  her 
children  may  apply  to  the  oommissary-clerk  of  the  county  within  which 
the  intestate  was  domiciled  at  the  time  of  death ;  and  the  said  com- 
missary-clerk shall  prepare  and  fill  up  an  inventory  and  relative  oath, 
as  nearly  as  may  be  in  the  form  of  schedule  (A)  appended  to  this  Act, 
and  shall  take  the  oath  of  the  applicant  thereto,  and  on  caution  being 
found  by  the  applicant  according  to  the  practice  of  the  commissary- 
court,  shall  proceed  to  record  said  inventory  and  expede  confirma- 
tion in  the  form  as  nearly  as  may  be  of  schedule  (B)  annexed  to  this 
Act^  and  shall  deliver  the  same  to  the  applicant  without  the  payment 
of  any  fee  therefor,  save  as  is  provided  in  schedule  (0)  annexed  to  this 
Act :  Provided  always,  that  where  the  value  of  the  said  estate  and 
effects  exceeds  the  sum  of  one  hundred  pounds  the  said  inventory 
shall  be  duly  stamped  before  being  recorded ;  and  such  confirmation 
shall  have  the  same  force  and  effect  as  that  prescribed  in  schedule  (D) 
annexed  to  the  *Act  of  the  twenty-first  and  twenty-second  Victoria, 
chapter  fifty-six ;  and  where  such  confirmation  shall  contain  English 
or  Irish  estate  the  registrar  of  any  probate-court  in  England  or 
Ireland  shall  affix  the  seal  of  the  said  court  thereto  on  the  confirm- 
ation being  sent  to  him  by  the  commissary-clerk  for  that  purpose, 
enclosing  a  fee  of  two  shillings  and  sixpence. 

IV*.  Proof  of  identity  and  relationship  may  he  required. — The  com- 
missary-clerk of  the  county  may  require  such  proof  as  he  may  think 
sufficient  to  establish  the  identity  and  relationship  of  the  applicant. 

V.  Commiasary-clerk  may  refuse  to  proceed  if  not  satisfied  that 
whole  estate  not  more  than  X150. — If  the  commissary-clerk  of  the 
county  has  reason  to  believe  that  the  whole  personal  estate  and 
effects  of  which  the  intestate  died  possessed  exceeds  in  value  one 
hundred  and  fifty  pounds,  he  shall  refuse  to  proceed  with  the  applica- 
tion until  he  is  satisfied  as  to  the  real  value  thereof. 

VI.  Commissa^-clerk  may  administer  oath — "  Commissary-clerk  " 
to  include  '^  commissary-clerk-depute/*— All  commissary-clerks  shall 
for  the  purpose  of  this  Act  have  power  and  are  hereby  authorised  to 
administer  oaths  and  to  take  declarations  and  affirmations.  The 
term  "  commissary-clerk "  shall  throughout  this  Act  include  "  com- 
missary-derk-depute." 

VII.  Procedure  and  fees  under  this  Act  to  he  regulated  hy  Act  of 
Sederunt. — ^Any  rules  and  orders  and  tables  of  fees  requisite  for 
carrying  this  Act  into  operation  shall  be  framed  and  may  from  time 
to  time  be  altered  by  the  Court  of  Session  by  act  of  sederunt ;  but 
the  total  amount  to  be  charged  to  applicants  shall  not  in  any  case 
exceed  the  sums  mentioned  in  the  schedule  (0)  annexed  to  this  Act^ 
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VIII.  Inventory  duty  not  affected  by  this  Act. — Provided  always, 
that  nothing  herein  contained  shall  be  construed  to  affect  any  duty 
now  payable  on  inventories  of  personal  estate. 


SCHED^JLE  (A). 
Form  of  Invektoby  and  relatiyb  Oath. 
Inventory  of  the  Personal  Estate,  wheresoever  situated,  of  [name 
and  description  o/deceased]^  who  died  at  on  the 

day  of  18     . 

Scotland. 

1.  Cash  in  the  house,         .... 

2.  Household  furniture  and  other  effects 

in  the  deceased's  house,    . 

3.  Stock  in  trade  and  other  effects  belong- 

ing to  deceased,        .... 

4.  Sum  in  bank — viz.  [specify  it,  with  interest 

thereon,  to  date  of  oaith  to  InventoryJ]* 

*[Add  any  other  estate  in  the  usual  form,"] 

At  ,  the  day  of  one  thousand  eigbt 

hundred  and  ,  in  presence  of  Esquire,  commissaty- 

clerk  of  the  commissariot  of  Appeared  \nafne  and  description 

of  applicant],  who,  being  solemnly  sworn  and  examined,  depones, 
that  the  said  died  at  upon  the  day 

of  ,  and  had  at  the  time  of  his  [or  her]  death  bis  [or  her] 

ordinary  or  principal  domicile  in  the  county  of  :  That  the 

deponent  is  the  [widow  or  son  or  daughter]  of  the  said  deceased 
,  and  is  desirous  to  enter  upon  the  possession  and 
management  of  the  deceased's  estate  as  bis  [or  ber]  executor :  That 
the  deponent  does  not  know  of  any  testamentaiy  settlement  or 
writing  relative  to  the  disposal  of  the  deceased's  personal  estate  or 
effects,  or  any  part  thereof :  That  the  foregoing  inventory,  signed  by 
the  deponent  and  the  said  as  relative  hereto,  is  a  full 

and  complete  inventory  of  the  personal  estate  and  effects  of  the  said 
deceased  wheresoever  situated  and  belonging  or  due  to 

him  [or  her]  beneficially  at  the  time  of  his  [or  her]  death,  in  so  far  as 
the  same  has  come  to  the  deponent's  knowledge :  That  the  value  at 
this  date  of  the  said  personal  estate  and  effects,  including  the  proceeds 
accrued  thereon  down  to  this  date,  does  not  exceed  £150  sterling: 
That  confirmation  of  the  said  personal  estate  in  Scotland  [England 
and  Ireland,  as  the  case  may  he]  is  required  in  favour  of  the  deponent. 
All  which  is  truth,  as  the  deponent  shall  answer  to  Ood. 
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SCHEDULE  (B). 
Form  or  Confirmation. 
Confirmaium  ismied  under  the  Act  38  <£r  39  Vict.  c.  41. 
Confirmation  Dative  of  A.  B.,  who  resided  at  [name  and  descrip- 
tion of  deceased]. 
The  said  A.B.  bad  pertaining  and  resting  owing  to  at  the 

time  of  his  [or  her]  decease  [take  in  inventory  of  estate  to  he  confirmed]. 
If  Esquire,  commissary  of  the  county  of  , 

considering  that  the  said  A«B.  died  at  on  ,  and 

had  at  the  time  of  death  his  [or  her]  ordinary  or  principal  domicile 
in  the  county  of  And  seeing  that  CD.,  his  [widow  or  son 

or  daughter,  or  her  son  or  daughter]  has  given  up,  on  oath,  an  inven- 
tory of  the  personal  estate  and  effects  of  the  said  A.B.  at  the  time  of 
death,  including  the  proceeds  accrued  thereon  to  date  of  oath,  situated 
in  Scotland  [England  and  Ireland,  as  the  case  may  5e],  amounting  in 
value  to  ,  and  has  deponed  that  the  whole  personal  estate  and 

effects  of  the  said  A.B.  does  not  exceed  in  value  £150,  which  inven- 
tory, as  before  written,  has  been  recorded  in  my  court  books,  of  date 
,  and  that  has  [or  have]  likewise  found  caution 

for  acts  and  intromissions  as  executor  [or  executors].     There- 

fore I,  in  Her  Majesty's  name  and  authority,  decern,  make,  constitute, 
ordain,  and  confirm  the  said  CD.  executor  [or  executors]  dative  qua 
[relict  or  next-of-kin]  to  the  deceased,  with  full  power  to  to 

uplift,  receive,  administer,  and  dispose  of  the  said  personal  estate  and 
effects,  and  grant  discharges  thereof,  if  needful  to  pursue  therefor, 
and  generally  every  other  thing  concerning  the  same  to  do  that  to 
the  office  of  executor  dative  qua  is  known  to  belong : 

Providing  always,  that  shall  render  just  count  and  reckoning 

for  intromissions  therewith,  when  and  where  the  same  shall 

be  legally  required.  * 

Given  under  the  seal  of  office  of  the  commissariot  of  , 

and  signed  by  the  clerk  of  court  at  ,  the         day  of 

one  thousand  eight  hundred  and 

^^^^^^^  Commissary-Clerk. 

SCHEDULE  (C).(aj) 

Where  the  whole  estate  and  effects  of  the  intestate  shall  not  exceed 
in  value  twenty  pounds,  the  sum  of  five  shillings,  and  where  the 

(x)  By  section  34  of  this  said  Customs  Aot,  1881,  it  is  provided  that  the  fees  payable 
under  the  section  shall  not  exceed  the  sum  of  15e.,  inclusive  of  the  fee  of  2s.  6d.  to 
be  paid  to  the  commissary  or  sheriff-derk. 

Where  the  estate  and  effects  shall  exceed  £100  and  be  under  £900,  the  stamp  duty 
payable  on  the  inventory  shall  be  80s.  and  no  more. 
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whole  estate  and  effects  sliall  exceed  in  value  twenty  ponndfl,  tbe 
sum  of  five  shillings,  and  the  farther  sum  of  one  shilling  for  every 
ten  pounds  or  fraction  of  ten  pounds  by  which  the  value  shall  exceed 
twenty  pounda 


XKIL—The  Sheriff-Courts  (Scotland)  Act,  1876,  89  &  40 
Vict.  c.  70.— [15th  August,  1876.] 

YIL — ^Thb  Commissart-Oourts  abolished. 

XXXV.  Commissary-eourts  abolished  cmd  paioers  transferred  to 
sheriffs. — From  and  after  the  commencement  of  this  Act  the  com- 
missary-courts in  Scotland  shall  be  and  the  same  are  hereby  abolished, 
and(a)  tbe  whole  powers  and  jurisdictions  of  the  commissary-court  in 
each  commissariot  shall  be  and  the  same  are  hereby  transferred  to 
the  sheriff  in  office  at  the  commencement  of  this  Act  as  the  com- 
missary of  such  commissariot,  who  shall  thereafter,  and  his  successors 
in  office  as  sheriff,  possess  and  exercise  the  whole  of  the  said  powers 
and  jurisdictions  in  all  respects:  Provided  that  it  shall  still  be 
competent  and  proper  to  affix  the  seal  of  office  of  a  commissariot  to  all 
documents  to  which  it  would  have  been  competent  and  proper  to 
affix  the  same  before  the  commencement  of  this  Act. 

XXXVI.  Office  of  commissary-clerk  in  certain  cases  abolished. — 
In  every  case  in  which  in  any  sheriffdom  the  offices  of  sheriff-clerk 
and  of  commissary-clerk  shall  at  the  commencement  of  this  Act  be 
united  in  the  same  person,  who  is  remunerated  by  salary  for  dis- 
charging the  duties  of  both  offices,  the  office  of  commissary-clerk 
shall  be  as  from  the  said  date  and  the  same  is  hereby  abolished,  and 
the  whole  powers  and  duties  of  the  office  of  commissary-dork  shall 
be  as  from  the  said  date  and  the  same  are  hereby  transferred  to  the 
office  of  sheriff-derk,  and  the  sheriff-<;lerk  shall  thereafter,  and  his 
successors  in  office  as  sheriff-clerk,  possess  and  exercise  the  whole  of 
the  said  powers  and  perform  the  whole  of  the  said  duties. 

XXXYIL  Vacancies  in  office  of  commissary-derk  not  to  be  sup- 
plied— No  vacancy  existing  at  the  commencement  of  this  Act  or 
which  may  thereafter  occur  in  the  office  of  a  commissary-derk,  except 
the  office  of  the  commissary-clerk  of  Edinburgh,  shall  be  supplied. 

XXXYIIL  AU  commissary-clerks,  except  in  Edinburgh,  to  be 
abolished  on  vacancies  occurring, — ^In  eveiy  case  of  a  vacancy 
occurring  after  the  commencement  of  this  Act  in  the  office  of 
commissary-clerk    in    any  commissariot  in   Scotland,    except    the 

(a)  The  preceding  wordi  in  this  section  have  been  repealed  by  46  ft  47  Vict,  a  89 
(1888). 
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commissariot  of  Edinburgh,  such  office  shall  be,  as  from  the  date  of 
the  occurrence  of  such  vacancy,  abolished,  and  the  whole  powers  and 
duties  of  the  office  of  commissary-clerk  shall  be  transferred  to  the 
office  of  the  sheriff-clerk  of  the  county,  and  the  sheriff-^lerk  of  the 
county  shall  thereafter,  and  his  successors  in  office  as  sheriff-clerk, 
possess  and  exercise  the  whole  of  the  said  powers  and  perform  the 
whole  of  the  said  dutie& 

XXXIX.  Commissary-clerks  continuing  in  office  to  perform  the 
duties  in  the  sheriff-court — From  and  after  the  commencement  of 
this  Act  every  commissary-clerk  whose  office  shall  not  be  forthwith 
abolished  under  the  provisions  of  this  Act,  shall  perform  in  the 
sheriff-court  of  the  county  all  the  duties  and  exercise  all  the  powers 
heretofore  performed  and  exercised  by  him  in  the  commissary-court ; 
provided  that  such  commissary-clerk  shall  not  be  disabled  from  acting 
as  a  procurator  in  the  sheriff-court,  except  in  causes  in  which  he  acts 
as  clerk  of  court 

XL.  Provisions  to  have  effect  on  the  abolition  of  the  office  ofcommis" 
sary-clerk. — On  the  office  of  commissary-clerk  being  in  any  case 
abolished  under  the  provisions  herein  before  contained,  the  following 
provisions  shall  have  effect : — 

(1.)  All  records,  books,  documents,  papers,  and  things  belonging 
to  the  office  of  the  commissary-clerk  or  in  the  possession  of 
any  clerk  or  officer  of  that  office  as  such,  shall  be  forthwith 
tnmsferred  to  the  office  or  offices  of  the  sheriff-clerk  of  the 
county. 
(2.)  It  shall  be  lawful  for  the  Lords  Commissioners  of  Her  Majesty's 
Treasury  to  r^ulate  the  office  of  such  sheriff-clerk,  and  out 
of  moneys  to  be  voted  by  Parliament  to  award  him  such 
salary  or  personal  remuneration,  together  with  such  allowances 
for  clerks  and  office  expenses,  as  shall  seem  just,  having  regard 
to  the  additional  duties  imposed  upon  him,  and  to  the  in- 
creased expenses  of  his  office  consequent  on  the  transfer  thereto 
of  the  duties  of  the  office  of  commissary-clerk. 
(3.)  The  sheriff-clerk  shall  account  for  and  pay  to  the  Qaeen's  and 
Lord  Treasurer's  Remembrancer  on  behalf  of  Her  Majesty 
all  fees  received  in  his  office  in  connection  with  the  new 
business  by  this  Act  transferred  to  his  office. 

VIIL — Amendment  op  Law  as  to  Confirmation  of 

EXECUT0R& 

XLL  Note  in  confirmation  by  sheriff-clerk  or  commissary-clerk  thai 
deceased  died  domiciled  in  Scotland  substituted  for  cert^ied  copy 
inierlocutor  by  the  sheriff-commissary,  and  to  have  Uke  effect. — Where 

2c 
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under  the  provisions  of  the  ninth  and  subsequent  sections  of  the  Act 
passed  in  the  twenty-fitst  and  twenty-second  years  of  the  reign  of 
Her  present  Majesty,  chapter  fifty-six,  intituled  *^  An  Act  to  amend 
the  law  relating  to  the  confirmation  of  executors  in  Scotland,  and 
to  extend  over  all  parts  of  the  United  Kingdom  the  effect  of  such 
confirmation  and  of  grants  of  probate  and  administraticm,"  it  shall  be 
desired  to  include  in  the  inventory  of  the  personal  estate  of  any 
person  dying  domiciled  in  Scotland,  personal  estate  situated  in 
England  or  Ireland,  it  shall  not  be  necessary  to  have  a  special  pro- 
ceeding before  the  sheriff  with  the  view  to  his  pronouncing  therein 
an  interlocutor  finding  that  the  deceased  died  domiciled  in  Scotland. 
That  fact  shall  be  set  forth  in  the  affidavit  to  the  inventory,  and  it 
being  so  set  forth  therein  shall  be  sufficient  warrant  for  the  sheriff- 
clerk  to  insert  in  the  confii-mation  or  to  note  thereon  and  sign  a 
statement  that  the  deceased  died  domiciled  in  Scotland;  and  such 
statement  shall  have  the  same  effect  as  a  certified  copy  interlocutor 
finding  that  the  deceased  person  died  domiciled  in  Scotland(a)  ;  and 
sections  twelve  and  thirteen  of  the  said  Act,  so  far  as  they  make 
it  a  condition  of  the  sealing  of  a  confirmation  in  the  principal 
Court  of  Probate  in  England  or  in  the  Court  of  Probate  in  Dublin, 
that  the  copy  of  the  confirmation  provided  to  be  deposited  with 
the  registrar  shall  be  accompanied  by  such  a  certified  copy  inter- 
locutor, are  hereby  repealed. 

XLII.  Extension  of  tlie  provisions  of  sections  12  cmd  13  q/*21  d&  22 
Vict,  c,  56. — When  an  additional  inventory  has  been  given  in  and 
recorded  and  confirmation  granted  in  a  sheriff-court  in  Scotland  of 
estate  situated  in  England  or  Ireland  of  a  person  who  died  domiciled 
in  Scotland,  and  the  additional  confirmation  shall  be  produced  in  the 
principal  Court  of  Probate  in  England,  or  in  the  Court  of  Probate  in 
Dublin,  as  the  case  may  be,  and  a  copy  thereof  deposited  with  the 
registrar  of  the  court,  such  additional  confirmation  shall  be  sealed  with 
the  seal  of  the  court  and  returned  to  the  person  producing  the  same, 
and  that  whether  the  original  confirmation  shall  have  been  sealed 
with  the  seal  of  the  court  or  not,  and  although  the  additional  inven- 
tory confirmed  shall  not  contain  any  estate  of  the  deceased  situated  in 
Scotland,  and  such  additional  confirmation  when  so  sealed  shall  there- 
after have  the  same  force  and  effect  as  if  probate  or  letters  of 
administration,  as  the  case  may  be,  had  been  granted  by  the  court 
of  probate  in  which  it  had  been  sealed. 

XLIII.  Confirmation  of  Scotch  estate  with  note  of  trust  funds  tM 
England  or  Irela/nd  to  be  sealed  in  Frobate  Courts  as  if  it  contained 

(a)  The  words  which  follow  this  in  this  section  have  heen  repealed  by  46  ft  47  Viet 
c.  39, 1883. 
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English  or  Irish  estate  of  the  deceased. — When  any  confirmation  or 
additional  confirmation  of  personal  estate  situated  in  Scotland,  which 
shall  contain  or  have  appended  thereto  and  signed  by  the  sheriff- 
clerk  a  note  or  statement  of  funds  in  England  or  Ireland,  or  l^th, 
held  by  the  deceased  in  trust,  shall  be  produced  in  the  principal  Court 
of  Probate  in  England,  or  in  the  Court  of  Probate  in  Dublin,  as  the 
aase  may  be,  such  confirmation  shall  be  sealed  with  the  seal  of  such 
court  in  the  same  manner  as  is  provided  by  sections  twelve  and 
thirteen  of  the  Act  passed  in  the  twenty-first  and  twenty-second 
years  of  the  reign  of  her  present  Majesty,  chapter  fifbyHEOx,  as 
amended  by  this  Act^  with  respect  to  sealing  confirmations  which 
include  personal  estate  situated  in  England  or  Ireland  respectively ; 
and  such  confirmation  shall  thereafter  have  the  like  force  and  effect  in 
England  and  Ireland  with  respect  to  such  funds  as  if  probate  or 
letters  of  administration,  as  the  case  may  be,  had  been  granted  by 
the  Court  of  Probate  in  which  it  had  been  sealed ;  and  such  note  or 
statement  may  be  inserted  or  appended  as  aforesaid  by  the  sheriff- 
•clerk,  provided  the  same  shall  have  been  set  forth  in  any  inventory 
which  has  been  recorded  in  the  books  of  the  court  of  which  he  is 
clerk,  (y) 

XLIV.  Schedule  (C)  of  21  dh  22  Vict,  c.  56,  hereby  repealed,  amd 
new  form  of  intiTnation,  dec, — ^The  sheriff-clerk  shall,  after  a  petition 
for  the  appointment  of  an  executor  has  been  intimated  by  him  as 
provided  by  section  four  of  the  Act  passed  in  the  twenty-first  and 
twenty-second  years  of  the  reign  of  her  present  Majesty,  chapter 
fifty-six,  and  after  receiving  the  certified  copy  of  the  printed  and 
published  particulars  therein  set  forth,  forthwith  certify  these  facts 
on  the  petition  in  the  following  or  similar  terms :  **  Intimated  and 
published  in  terms  of  the  statute,"  which  certificate  (in  lieu  of  the 
certificate  in  the  form  of  schedule  (C)  annexed  to  the  said  Act,  which 
schedule  (C)  is  hereby  repealed)(s),  shall  be  dated  and  signed  by  him, 
and  shall  be  sufficient  evidence  of  the  facts  therein  set  forth :  Provided 
always,  that  special  intimation  shall  be  made  to  all  executors  already 
decerned  or  confirmed  to  a  deceased  person  of  any  subsequent 
petition  for  the  appointment  of  an  executor  which  may  be  pre- 
sented with  reference  to  the  personal  estate  of  the  same  deceased 
person. 

XLV.  A  Calendar  of  confirniations  and  inventories  to  he  published 
amffvaaXiy, — It  shall  be  the  duty  of  the'commissary-clerk  of  Edinburgh, 

(y)  See  §  2S3  tupra^  as  to  the  praotioe  in  sealing  in  England  of  Sootoh  oonfir- 
mationa. 

(s)  The  worda  "  which  aohednle  (C)  ia  hereby  repealed  "  have  been  repealed  by 
46  ft  47  Yict.  0.39,188s. 
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on  or  before  the  thirty-first  day  of  Deoember,  one  thoosand  eight 
hundred  and  seventy-seTen,  and  on  or  before  the  thirty-first  day  of 
December  in  every  year  thereafter,  to  prepare  and  issne  a  printed 
calendar  containing  a  list  or  register,  alphabetically  arranged,  of  all 
confirmations  granted,  and  of  all  inventories  given  in,  in  cases 
in  which  from  any  cause  confirmation  shall  not  have  been 
required  in  Scotland,  in  the  year  ending  on  the  thirty-first 
day  of  December  immediately  preceding,  specifying  in  each 
case  the  name  and  designation, .  and  the  place  and  date  of  death 
of  the  person  deceased;  whether  he  died  testate  or  intestate;  the 
names  and  designations  of  his  executors;  date  of  confirmation  or 
recording  of  inventory;  the  date  of  the  will  or  deed,  if  any;  and 
where  and  of  what  date  the  same  was  registered ;  and  the  value  of 
the  estate  :  Provided  as  follows : — 

(1.)  It  shall  be  the  duty  of  every  sheriffdierk  to  furnish  to  the 
commissary-clerk  of  Edinburgh,  on  or  before  the  fifteenth  day 
of  February,  one  thousand  eight  hundred  and  seventy-aeven, 
such  a  list  or  r^;ister  of  confirmations  granted,  and  inventories 
given  in,  within  the  sheriffdom  of  which  he  is  such  clerk 
(with  all  the  particulars  above  specified),  in  the  year  ending 
on  the  thirty-first  day  of  December  immediately  preceding ; 
and  thereafter  quarterly,  on  or  before  the  first  days  of 
February,  May,  August,  and  November  in  each  year,  to 
furnish  to  the  commissary-clerk  of  Edinburgh  such  a  list  or 
register,  with  such  particulars  as  aforesaid,  of  all  confirmations 
and  inventories  granted,  or  given  in,  within  such  sheriffdom 
in  the  quarters  ending  on  the  thirty-first  day  of  December, 
the  thirty-first  day  of  March,  the  thirtieth  day  of  June,  and 
the  thirtieth  day  of  September  immediately  preceding  respec- 
tively. 
(2.)  A  copy  of  every  such  calendar  issued  shall  be  sent  by  the 
commissary-clerk  of  Edinburgh  to  every  sheriff-clerk  in 
Scotland,  who  shall  keep  the  same  in  his  office  open  for  the 
inspection  of  the  public  on  payment  of  such  fee  as  may 
be  fixed  by  Act  of  Sederunt,  which  the  Court  of  Session  are 
hereby  authorised  and  required  to  pass : 
(3.)  A  copy  of  every  issue  of  such  calendar  shall  also  be  sent  to 
the  Lord  Clerk  Register  and  to  the  registrars  in  the  Probate 
Courts  of  London  and  Dublin : 
(4.)  The  cost  of  preparing  and  printing  and  issuing  such  calendar, 
and  of  furnishing  copies  thereof  to  the  persons  to  whom  they 
are  herein  directed  to  be  sent^  shall  be  defirayed  out  of  moneys 
to  be  voted  by  Parliament. 
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XXm. — ACT  for  the  Protection  of  the  Property  of  Mwrried 
Women  in  ScotUmd,  40  d  41  VicL  c  29. — [2nd 
August,  1877.] 

Whbbbaa  it  is  just  and  expedient  to  protect  to  the  extent  herein- 
rafter  provided  for  the  property  of  married  women  in  Scotland :  Be  it 
enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
•Commons,  in  this  present  Parliament  assembled,  and  by  the  authorily 
of  the  same,  as  follows : — 

I.  CommencemerU  of  Act. — ^This  Act  shall  commence  and  take 
^effect  from  and  after  the  first  day  of  January,  one  thousand  ei^t 
hundred  and  seventy-eight 

II.  Extent  of  Act, — This  Act  shall  extend  to  Scotland  only. 

III.  Protection  of  earnings  of  married  womsTi, — ^The  jtu  mariti 
and  right  of  administration  of  the  husband  shall  be  excluded  from 
the  wages  and  earnings  of  any  married  woman,  acquired  or  gained  by 
lier  after  the  commencement  of  this  Act,  in  any  employment,  occupa- 
tion or  trade  in  which  she  is  engaged,  or  in  any  business  which  she 
carries  on  under  her  own  name,  and  shall  also  be  excluded  from  any 
money  or  property  acquired  by  her  after  the  commencement  of  this 
Act  through  the  exercise  of  any  literary,  artistic,  or  scientific  skiU, 
and  such  wages,  earnings,  money  or  property,  and  all  investments 
thereof,  shall  be  deemed  to  be  settled  to  her  sole  and  separate  use, 
and  her  receipts  shall  be  a  good  discharge  for  such  wages,  earnings, 
money,  or  property,  and  investments  thereof  (a) 

(a)  ThiB  section  ia  sabttantially  the  lame  as  §  1  of  the  English  Act,  33  ft  84  Yiofc. 
o.  93  (9th  August,  1870),  which  is  as  follows :~"  The  wages  and  earnings  of  any 
married  woman  acquired  or  gained  by  her  after  the  passing  of  this  Act  in  any  employ- 
ment, occupation,  or  trade  in  which  she  is  engaged,  or  which  she  carries  on  separately 
from  her  husband,  and  also  any  money  or  property  so  acquired  by  her  through  the 
exercise  of  any  liteiaiy,  artistic,  or  scientific  skill,  and  all  investments  of  such  wages, 
earnings,  money,  or  property,  shall  be  deemed  and  be  taken  to  be  property  held  and 
settied  to  her  separate  use,  independent  of  any  husband  to  whom  she  may  be  married, 
and  her  receipts  alone  shall  be  a  good  discharge  for  such  wages,  earnings,  money,  and 
property." 

This  English  Act  of  1870  was  repealed  by  the  subsequent  Act  of  1882  (44  ft  45 
Yict.  0.  75),  but  the  above  quoted  provision  was  in  substance  re-enacted  by  the  second 
section  of  the  latter  Act,  which  Act  is  quoted  below,  p.  399. 

Funda  belonging  to  a  wife  exclusive  of  her  husband's  jiu  marUi  and  right  of 
administration  may  be  invested  by  her  in  trade,  and  she  may  thereby  incur  personal 
obligations  which  will  be  effectual  against  her  separate  estate,  but  not  against  her 
husband.  But  a  personal  obligation  by  her  unconnected  with  her  separate  estate 
will  not  bind  her.Siggart,  15th  Jan.  1879,  6  B.  470 ;  For^,  28th  June,  1879,  6  £. 
1122. 

Where  a  married  woman  trades  in  her  own  name  with  her  husband's  funds,  and 
with  his  consent,  the  husband  and  not  the  wife  is  bound  by  her  contiact.— ConnicAaet, 
ZlMt  Oct  1879,  7  B.  lia 
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ly.  Liability  o/hibshand  for  wif^s  antenuptial  debt8{h)  limiied  to 
amawrU  of  property  received  through  her, — In  any  marria^  which 
takes  place  after  the  commencement  of  this  Act,  ihe  liability  of  the 
husband  for  the  antenuptial  debts  of  his  wife  shall  be  limited  to  the 
value  of  any  property  which  he  shall  have  received  from,  through, 
or  in  right  of  his  wife  at,  or  before,  or  subsequent  to  the  marriage, 
and  any  court  in  which  a  husband  shall  be  sued  for  such  debt  shall 
have  power  to  direct  any  inquiry  or  proceedings  which  it  may  think 
proper  for  the  purpose  of  ascertaining  the  nature,  amount,  and  value 
of  such  property,  (c) 

V.  Savings— 24:  <fc  25  Vict.  c.  86 ;  37  <fe  38  Vict.  c.  31.— This  Act 
shall  not  affect  the  rights  conferred  upon  a  married  woman  by  the 
"Conjugal  Rights  (Scotland)  Amendment  Act,  1861,"  or  the  "Con- 
jugal Rights  (Scotland)  Amendment  Act,  1874." 

VI.  Slwrt  title, — ^This  Act  may  be  cited  as  "  The  Married  Women'a 
Property  (Scotland)  Act,  1877." 


XXIV. — ACT  to  extend  to  Scotland  tiie  FaciZitiea  for  effect- 
ing Policiea  of  Assurance  for  the  Benefit  of  Married 
WoTnen  and  Children  now  in  force  in  England  and 
Ireland,  43  <fc  44  Vict,  c,  26. — [26th  August,  1880.] 

Whebeas  by  the  Married  Women's  Property  Act,  1870  [33  ^  34 
Vict.  c.  93],  increased  facilities  are  given  for  effecting  policies  of 
assurance  for  the  benefit  of  married  women  and  children  in  England 
and  Ireland : 

And  whereas  it  is  expedient  that  such  increased  facilities  for 
effecting  policies  of  assurance  for  the  benefit  of  married  women  and 
children  should  be  extended  to  Scotland : 

(&)  Question  as  to  meanii^  within  the  Act  of  an  "antenuptial  debt/* — ^no  nuurriage 
contract.  Husband's  liability  held  limited  to  the  amount  of  property  brought  to  him 
by  the  wife. —James  WiahaH,  dx.,  14th  March,  1879, 16  a  L.  B.  463. 

(c)  In  the  English  Act  of  1870  (§  12),  a  hu&band  was  not  *'  liable  for  the  debts  of 
his  wife  contracted  before  marriage,  but  the  wife  shall  be  liable  to  be  sued  for,  and 
any  property  belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy,  such  debts 
as  if  she  had  continued  unmarried."  The  English  Act  of  1882,  whilst  repealing  (§  22) 
the  Act  of  1870,  expressly  provides  (§§  13  and  14)  that  a  husband  shall  be  liable  for 
his  wife's  antenuptial  contracts  or  torts  to  the  extent  of  any  property  which  he  has 
acquired  or  become  entitled  to  through  her.  But  the  wife  is  liable  to  make  good  to 
him  out  of  her  separate  estate  any  payments  he  may  make  in  satisfaction  of  her 
debts.    See  Act  printed  below,  p.  399. 
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Be  it  therefore  enacted  by  the  Queen's  Most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  ioUows  : 

I.  Married  woman  may  effect  policy  of  assurance  for  her  separate 
use, — ^A  married  woman  may  effect  a  policy  of  assurance,  on  her  own 
life  or  on  the  life  of  her  husband,  for  her  separate  use ;  and  the  same 
and  all  benefit  thereof,  if  expressed  to  be  for  her  separate  use,  shall, 
immediately  on  being  so  effected,  vest  in  her,  and  shall  be  payable  to 
her,  and  her  heirs,  executors,  and  assignees,  excluding  the  jvs  mariti 
and  right  of  administration  of  her  husband,  and  shall  be  assignable 
by  her  either  inter  vivos  or  m,ortis  causa  without  consent  of  her 
husband;  and  the  contract  in  such  policy  shall  be  as  valid  and 
effectual  as  if  made  with  an  unmarried  woman. 

II.  Policy  of  assura/nce  may  he  effected  in  trust  for  wife  and 
children, — A  policy  of  assurance  effected  by  any  married  man  on 
his  own  life,  and  expressed  upon  the  face  of  it  to  be  for  the  benefit 
of  his  wife,  or  of  his  children,  or  of  his  wife  and  children,  shall, 
together  with  all  lienefit  thereof^  be  deemed  a  trust  for  the  benefit  of 
bis  wife  for  her  separate  use,  or  for  the  benefit  of  his  children,  or  for 
the  benefit  of  his  wife  and  children ;  and  such  policy,  immediately  on 
its  being  so  effected,  shall  vest  in  him  and  his  legal  representatives  in 
trust  for  the  purpose  or  purposes  so  expressed,  or  in  any  trustee 
nominated  in  the  policy,  or  appointed  by  separate  writing  duly  inti- 
mated to  the  assurance  office,  but  in  trust  always  as  aforesaid,  and 
shall  not  otherwise  be  subject  to  his  control,  or  form  part  of  his 
estate,  or  be  liable  to  the  diligence  of  his  creditors,  or  be  revocable  as 
a  donation,  or  reducible  on  any  ground  of  excess  or  insolvency ;  and 
the  receipt  of  such  trustee  for  the  sums  secured  by  the  policy,  or  for 
the  value  thereof,  in  whole  or  in  part,  shall  be  a  sufficient  and 
effectual  discharge  to  the  assurance  office  :  Provided  always,  that  if 
it  shall  be  proved  that  the  policy  was  effected  and  premiums  thereon 
paid  with  intent  to  defraud  creditors,  or  if  the  person  upon  whose 
life  the  policy  is  effected  shall  be  made  bankrupt  within  two  years 
from  the  date  of  such  policy,  it  shall  be  competent  to  the  creditors  to 
claim  repayment  of  the  premiums  so  paid  from  the  trustee  of  the 
policy  out  of  the  proceeds  thereof,  (c?) 

(cl)  This  Beotion  is  substantially  the  same  as  section  10  of  the  English  Married 
Women's  Property  Act,  1870,  which  Act  being  repealed  by  section  22  of  45  &  46 
Tiot.  o.  75,  the  provision  was  re-enacted  in  another  form  by  section  11  of  the  latter 
Act.    The  latter  Act  is  printed  infrck. 

The  law  as  to  the  rights  of  spouses  under  policies  of  assurance,  prior  to  the 
passing  of  this  Act,  was  fully  discussed  in  the  cases  of  Smiik  v.  JTm*,  7  Macph.  863 ; 
Muirhead,  6  Macph.  95 :  Wight  v.  JBrawn^  11  D.  459 ;  Thomton^t  Trs,  v.  Thomson, 
9th  July,  1879,  7  R.  1228. 
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II L  Application  and  short  title  of  Act — This  Act  shall  apply  only 
to  Scotland,  and  may  be  cited  as  the  Married  Women's  Policies  of 
Assurance  (Scotland)  Act,  1880. 


XXV. — ACT  for  the  Amendment  of  the  Law  regarding  Pro- 
perty of  Married  Women  in  Scothmd.{a) — [44  &  45 
Vict.  c.  21,  ISeA  Jvly,  1881.] 

Whereas  an  Act  was  passed  in  the  fortieth  year  of  the  reign  of  Her 
present  Majesty,  entitled  the  Married  Women's  Property  (Scotland) 

(a)  This  ifl  a  singularly  involved  Act.  It  has  been  aptly  characterised  by  an 
eminent  judge  as  "  a  startling  and  anomalous  piece  of  legislation.** — Po€  v.  Paitrmm^ 
3rd  Deo.  1882,  20  S.  L.  K.  252).  Its  object,  as  stated  in  the  preamble,  is  "to  pro- 
tect to  the  further  extent  **  therein  specified,  "  the  property  of  married  women  in 
Scotland,**  saving  always  marriage-contracts,  whether  executed  before  or  during 
marriage,  as  also  the  law  relating  to  such  contracts,  and  to  donations  between  mairied 
persons,  to  a  wife*s  non-Uability  to  personal  diligence,  and  the  rights  of  married 
women  under  the  Married  Women's  Property  Act,  1877.  It  does  not  repeal  the 
Conjugal  Rights  Acts,  or  the  Married  Women's  Policies  of  Assurance  Act,  previously 
passed,  so  that  these  Acts  (printed  above)  are  to  be  read  along  with  this  Act ;  but, 
in  the  case  of  a  conflict  (see  13  Vict.  c.  21),  the  later  Act  must  prevail  It  is  this 
fact,  coupled  with  the  general  and  indefinite,  if  not  somewhat  ambiguous  tenna  of 
the  present  Act,  that  creates  the  difficulty  of  a  ready  and  clear  understanding  of  the 
present  law  affecting  the  property  of  mairied  women. 

The  provisions  of  the  present  Act,  which  came  into  operation  on  18th  July,  1881, 
may  be  briefly  summed  thus  : — 

§§  1  and  2  have  reference  to  marriages  contracted  after  18th  July,  1881;  where 

the  husband  at  the  time  of  the  marriage  had  his  domicile  in  Scotland. 
§§  3  and  4  have  reference  to  marriages  contracted  Ufort  that  date,  iixespeotive 

of  the  husband's  domicile  at  the  time  of  the  marriage. 
§§  5,  6,  7,  and  8  are  applicable  \A>aU  marriages,  irrespective  of  the  time  of  ooa- 

traction. 
The  effect  of  the  Act  may  be  broadly  stated  as  follows  :— 
§  1  practically  abolishes  the  husband's  jut  mariti^  and  secures  a  married  wosuun 
in  the  possession  of  her  separate  personal  estate,  but  restrains  her  from 
assigning  the  prospective  income  thereof,  or  disposing  of  such  estate,  other 
than  accruing  income,  without  the  husband's  consent. 
§  2  abolishes  the  husband's  jut  marUi  and  right  of  administration  as  regards  the 

rents  and  produce  of  heritable  property  in  Scotland  belonging  to  the  wife. 
§  3  excludes  the  operation  of  the  Act  where  the  husband  by  irrevocable  deed  has 
made  a  reasonable  provision  for  his  wife  in  case  of  her  surviving  him ;  and 
in  other  cases,  excludes  the  husband's  jttf  mariti  and  right  of  administration 
as  to  all  property  coming  to  the  wife  siter  18th  July,  1881. 
§  4  enables  persons  married  hefort  18th  July,  1881,  to  come  under  its  proviiioiia 

by  mutual  deed  to  be  registered  and  publicly  advertised. 
%  6  enables  a  wife,  deserted  by  her  husband  or  living  apart  from  him  with  hia 
consent,  to  take  legal  measures  towards  executing  deeds  without  her  husband'a 
consent. 
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Aot  [40  it  il  Yictw  a  29](6),  and  it  is  just  and  expedient  to  protect, 
to  the  further  extent  hereinafter  provided  for,  the  property  of  married 
women  in  Sootland(c) : 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : — 

L  (1.)  Wife  married  after  date  of  Act  to  have  separate  estate  in 
moveables, — ^Where  a  marriage  is  contracted  after  the  passing  of  this 
Act(d),  and  the  husband  shall,  at  the  time  of  the  marriage,  have  his 
ifomicUe  in  Scotland(6),  the  whole  moveable  or  personal  estate(/)  of 
the  wife,  whether  acquired  before  or  during  the  marriage,  shall,  by 


^  6  and  7  give  the  husband  and  children  of  a  woman  dying  domiciled  in  Soot- 
land,  indefeasible  rights  in  her  personal  succession,  similar  to  the  rights 
of  jiti  r^icke  and  Ugititn,  which  a  widow  and  children  have  in  the  personal 
estate  of  a  husband  and  father  at  his  death. 
1 8  exempts  antenuptial,  postnuptial,  and  other  contracts  from  the  operation  of 

the  Act 
f^  5,  6,  7,  and  8  are  substantive  and  independent  enactments,  not  intended  to  be 
restricted  in  their  application,  but  to  extend  to  all  marriages  whether  con- 
tracted h^ore  or  after  the  Act. 
(5)  This  Act  printed  above. 

(c)  This  preamble  does  not  cover  the  whole  provisions  of  the  Act. 
((Q  18th  July,  1881. 

(e)  The  law  of  domicile  is  explained  in  §§  82, 219  supra.  This  section  does  not  come 
into  operation  except  where  the  husband  is  domidled  in  Scotland  at  the  time  of  the 
marriage.  Consequently  it  does  not  apply  to  all  marriages  that  may  be  contracted 
in  Scotland  after  the  date  of  the  Act.  For  example,  a  foreigner,  or  a  man  not 
domiciled  in  Scotland,  may  contract  marriage  in  Scotland  with  a  domiciled  Scotch- 
woman without  being  affected  by  this  section,  nor  would  it  make  any  difference  if 
immediately  after  the  marriage  the  husband  took  up  his  residence  in  Scotland  ammo 
manendi,  and  lived  in  Scotland  every  day  of  his  married  life,  or  indeed  lived  in  Soot- 
land  eveiy  day  of  his  existence,  except  during  the  time  necessaiy  to  acquire  a  domicile 
elsewhere  previous  to  the  date  of  his  marriage.  In  either  case,  the  husband  would 
not,  under  Section  1,  loee  his  jut  mariti  (which,  as  already  stated,  comes  into  existence 
on  the  solemnisation  of  the  marriage,  §  90  eupra)  to  any  extent,  but  (in  the  words  of 
the  Aot)  it  would  extend  over  **  the  whole  moveable  or  personal  estate  of  the  wife, 
whether  acquired  before  or  during  the  marriage,'*  in  so  far  as  not  excluded  otherwise 
than  by  this  section.  In  the  case,  therefore,  of  a  husband  not  domiciled  in  Scotland 
at  the  time  of  his  marriage,  this  section  creates  no  separate  moveable  estate  which 
would  be  subject  to  division  on  the  wife's  death  under  Sections  6  and  7  of  the  Act, 
«xcept  to  the  extent  provided  by  Section  2  of  the  Aot  as  regards  **  the  rents  and  pro- 
duce of  heritable  property  in  Scotland  belonging  to  the  wife,**  which  rents  are 
declared  "to  be  no  longer  subject  to  the  jiu  mariti  and  right  of  administration  of 
the  husband."  This  latter  section  does  not  state  that  it  is  to  take  effect  only  where 
the  domicile  of  the  husband  at  the  time  of  the  marriage  is  in  Scotland,  or  that  the 
mairiage  must  be  contracted  in  Scotland  at  alL 

(/)  As  to  what  is  comprehended  under  '* moveable  or  personal  estate"  see  §  83 
•tvpni* 
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operation  of  law,  be  ye8ted(y)  in  the  wife  as  Her  separate  estate(A),  and 
shall  not  be  subject  to  the^'tM  7nciriH,(i) 

(2.)  Income, — Any  income  of  such  estate  shall  be  payable  to  the 
wife  on  her  individual  receipt  or  to  her  order,  and  to  this  extent  the 
husband's  right  of  admmistration(A;)  shall  be  excluded ;  but  the  wife 
shall  not  be  entitled  to  assign  the  prospective  income  thereof(Q,  or, 
unless  with  the  husband's  consent,  to  dispose  of  such  estate,  (m) 

(^)  Ab  to  the  operation  of  the  law  of  vestiiig,  see  §  80  tuprcL, 

{h)  *'  Separate  estate  "  as  used  here  does  not  mean  that  the  wife*8  personal  property 
shall  be  at  her  own  absolute  disposal.  As  will  be  afterwards  seen,  it  practically  means 
that  the  separate  estate  shall  not  fall  into  the  hands  of  the  husband  or  his  erediton. 
Kor  does  the  term  include  the  whole  of  the  wife*s  moveable  or  personal  estate*. 
Section  8  of  the  Act  expressly  exempts  from  its  operation  the  rights  of  married 
women  under  The  Married  Women's  Property  Act,  1877,  which  excludes  the 
husband's  right  of  administration,  as  well  as  his  jtu  mariti^  from  the  wages  and 
earnings  of  married  women  gained  in  any  trade,  employment,  or  business,  and  all 
investments  thereof.  Such  wages  and  earnings,  therefore,  and  their  accumulations,  do 
not  fall  under  the  provisions  of  this  Act,  but  under  the  provisions  of  The  Harried 
Women's  Property  Act,  1877.  Moreover,  the  provisions  of  the  Conjugal  Rights 
Act  and  the  Married  Women  Policies  of  Insurance  Act  (printed  tupro)  remain 
unaffected  by  this  Act.  Consequently,  a  married  woman  may  possess  other 
** separate  estate"  of  a  personal  nature,  with  which  she  may  deal  as  if  she  were 
unmarried.  She  u,  for  instance,  entitled  to  claim  out  of  property  she  may  aoquire 
by  donation,  bequest,  succession,  or  any  other  means  than  by  her  own  industry 
(means  acquired  by  her  own  industry  being,  as  already  noticed,  provided  for  by  the 
Married  Women's  Property  Act,  1877),  a  "reasonable  provision"  for  herself,  to  be 
held  by  her  exclusive  not  only  of  the^ta  marUi  but  of  the  right  of  administration  of 
her  husband.  She  may  also  effect  an  insurance  on  the  life  of  herself  or  of  her 
husband  for  "her  separate  use,"  to  be  held  by  her  in  the  same  uncontrolled  manner, 
and  to  be  assignable  by  her  either  inter  vivot  or  mortis  eauta  without  the  oonsent  of 
her  husband.  She  may  further,  if  deserted  by  her  husband,  or  judicially  sepaisied 
from  him,  secure  by  legal  measures  any  property  she  may,  after  such  separation  or 
desertion,  aoquire  by  her  own  industry  or  succession,  to  be  held  by  her  as  if  unmarried. 
These  results  may  sJso  be  obtained  irrespective  of  the  husband's  domicile  at  the  time 
of  the  marriage.  This  section  has  also  to  be  read  along  with  Subsection  5  of 
Section  I  and  Section  8  of  the  Act,  which  exclude  from  the  operation  of  the  Act 
antenuptial,  postnuptial,  and  other  contracts,  as  well  as  certain  rights  of  manied 
women ;  and  under  all  or  any  of  these,  therefore,  a  married  woman  may  poesow 
other  "  separate  estates  "  more  or  less  under  her  personal  control. 

(i)  The  jus  mariti  and  how  it  operates  are  explained  in  §  90  supra. 

{k)  The  right  of  administration  Lb  explained  in  §  90«upra.  See  also  Brye^s  Trs, 
2nd  Feb.  1878,  5  R.  722,  where  the  distinction  between  the  jus  tnarUi  and  right  of 
administration  is  explained. 

{I)  The  wife  is  excluded  from  assigning  the  prospective  income  from  the  personal 
property  specified  in  Subsection  1  of  Section  1 ;  but,  as  stated  in  note  (A),  the  wife  may 
be  possessed  of  other  property  which  is  not  touched  by  this  section. 

(m)  This  provision  renders  the  wife  incapable  of  disposing  of  the  personal  property 
specified  in  the  preceding  subsection.  As  regards  such  property  the  husband's  jus 
mariti  is  entirely  excluded,  but  his  right  of  administration  u  excluded  only  as  regards 
income,  and  even  as  regards  that,  the  exclusion  is  qualified  to  the  extent  only  oT 
enabling  the  wife  to  uplift  the  income  on  her  own  receipt ;  she  is  exprevly  debarred 
from  assigning  it  prospectively.  She  is  further  restrained  from  assigning  or  disposing 
of  any  part  of  the  capital  of  her  separate  estate  without  her  husband's  oonsent  jofctM 
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(3.)  lAahUity  to  arrestment, — Except  as  hereinafter  provided(n), 
the  wife's  moveable  estate  shall  not  be  subject  to  arrestment,  or  other 
diligence  of  the  law,  for  the  husband's  debts,  provided  that  the  said 
estate  (except  such  corporeal  moveables(o)  as  are  usually  possessed 
without  a  written  or  documentary  title)  is  invested,  placed,  or  secured 
in  the  name  of  the  wife  herself,  or  in  such  terms  as  shall  clearly  dis- 
tinguish the  same  from  the  estate  of  the  husband 

(4.)  Bankruptcy. — Any  money,  or  other  estate  of  the  wife,  lent  or 
entrusted  to  the  husband  (^),  or  immixed  with  his  funds,  shall  be 
treated  as  assets  of  the  husband's  estate  in  bankruptcy,  under  reserva- 
tion of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the  value  of 
such  money  or  other  estate  after  but  not  before  the  claims  of  the  other 
creditors  of  the  husband  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied. 

(5.)  Contracts  of  marriage.{q) — Nothing  herein  contained  shall 
exclude  or  abridge  the  power  of  settlement  by  antenuptial  contract  of 
marriage. 

II.  Bents  of  heritable  property  to  be  separate  estate  in  wife. — ^Where 
a  marriage  is  contracted  after  the  passing  of  this  Act,  the  rents  and 

living  with  him.  If  she  is  deserted  by  him,  or  living  apart  from  him  ^oitk  hit  conunt 
(§  5),  she  may  obtain  the  authority  of  the  Court  to  dispense  with  his  consent  to  any 
deed  relating  to  her  estate,  but  not  otherwise.  Practically,  therefore,  the  provisions 
in  this  section  place  the  capital  of  a  wife's  moveable  estate  in  a  position  somewhat 
similar  to  what  the  older  law  placed  her  paraphernalia— that  is,  the  rights  of  the  hus- 
band and  his  creditors  being  absolutely  excluded ;  but,  on  the  other  hand,  the  wife 
had  not  the  power  of  either  disposing  of,  or  pledging  the  paraphernalia  without  the 
husband*s  consent.  As  a  necessary  residt  of  this  it  would  seem  that  the  rents  and 
produce  of  a  wife's  heritable  estate,  as  well  as  the  annual  income  of  her  moveable 
estate,  as  the  same  become  due,  may  be  lawfully  attached  for  her  debts  and  deeds, 
but  that  no  part  of  the  capital  or  prospective  income  of  her  moveable  estate  may  be  so 
attached,  even  for  the  wife's  own  debts  or  deeds,  any  more  than  her  paraphernalia  could 
have  been  attached  for  her  debts  or  deeds,  or  pledged  by  her  without  her  husband's 
consent.  As  a  husband  upon  the  death  of  his  wife  has  now  a  legal  right  to  a  share  of 
herjBeparate  moveable  estate,  equal  to  her  right  of  ju«  rtlidCBm  his  estate  in  the  event 
of  his  death,  it  is  obvious  that  the  husband's  consent  may  be  withheld  to  his  own 
ultimate  advantage.  Moreover,  as  the  wages  and  earnings  of  a  married  woman,  and 
all  investments  and  accumulations  thereof  fall,  as  already  stated,  under  The  Mar- 
ried Women's  Property  Act,  1877,  the  provisions  of  that  Act,  and  not  the  provisions 
of  the  Act  of  1881,  apply  thereto.  It  is  of  course  always  open  (§  8)  to  husband  and 
wife  to  contract  themselves  out  of  the  present  Act. 

(n)  Subsection  4. 

(o)  See  §  83  tupra,  as  to  what  is  comprehended  under  term  *' corporeal  moveables.*' 

(p)  The  3rd  section  of  The  EngUsh  Married  Women's  Property  Act,  1882 
(the  Act  is  printed  infra)  is  substantially  the  same  as  this  section.  The  object  is 
to  prevent  the  husband  in  the  case  of  his  bankruptcy  maintaining  that  the  capital 
employed  in  his  business,  though  really  his  own,  belonged  to  his  wife,  and  that  she 
is  either  a  secured  or  unsecured  creditor  for  the  amount. 

(q)  This  clause  seems  unneceisaiy  and  meaningless,  as  Section  8  covers  the  whole 
of  the  Act  as  regards  contracts  made  between  persons  either  before  or  during  marriage. 
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prodnoe  of  heritable  property(r)  in  Scotland  belonging  to  the  wife 
shall  no  longer  be  subject  to  the  jus  mariti  and  right  of  adminiatFa- 
tion  of  the  husband.  («) 

IIL  How  fa/r  Act  to  apply  to  marriages  eonircKted  be/ore  its 
passing, — In  the  case  of  marriages  which  have  taken  place  before  the 
passing  of  this  Act — 

(1.)  The  provisions  of  this  Act(^)  shall  not  apply  where  the  husband 

shall  have,  before  the  passing  thereof,  by  irrevocable  deed 

or  deeds,  made  a  reasonable  provi8ion(t£)  for  his  wife  in  the 

event  of  her  surviving  him  : 

(2.)  In  other  ca8es(i;)  the  provisions  of  this  Act  shall  not  apply 

except  that  the  Jt^  mariti  and  right  of  administration  shall 

be  excluded  to  the  extent  respectively  prescribed  by  the 

preceding  sections  from  all  estate,  moveable  or  heritable, 

and  income  thereof,  to  which  the  wife  may  acquire  right 

after  the  passing  of  the  Act. 

IV.  In  case  of  marriages  contracted  before  Act,  parties  may  come 

under  its  provisions  by  deed{w). — It  shall  be  competent  to  all  persons 

(r)  Heritable  property  described  in  §  235  supra, 

{t)  This  section  applies  to  the  income  from  heritable  property  situated  in  Scotland 
only,  belonging  to  a  wife  manied  (not  necessarily  in  Scotland)  after  18th  July,  1881. 
As  already  explained  (note  (h)),  the  rents  and  produce  from  a  wife's  heritable  property 
become,  as  they  fall  due,  her  own  absolute  property,  to  be  disposed  of  by  her  along 
with  the  income  under  Subsection  2  of  Section  1  as  she  thinks  proper,  and  do  not 
form  part  of  the  moveable  or  personal  estate  under  Sub-section  1  of  Section  1,  whidi 
cannot  be  assigned  or  disposed  of  by  her  without  the  husband's  consent. 

(t)  "  The  provisions  of  this  Act  '*  held  to  refer  only  to  the  provisions  which  preoede 
the  seotion.~-Po^  v.  Paterson,  tupra,  affirmed  (H.  L.)  16th  July,  1883,  21  S.  L.  R.  48. 

(«)  As  to  what  is  considered  "a  reasonable  provision,"  see  cases  dted  under  Con- 
jugal Bights  Acts,  supra.  It  would  seem  that  under  this  section  the  simple  matter 
for  inquiiy  by  the  Court  would  be  whether  the  provisions  under  an  irrevocable  deed 
were  or  wero  not  '* reasonable  provisions."  According  as  the  answer  was  affirmative 
<xr  negative,  the  provisions  of  the  Act  would  or  would  not  apply.  No  provision  is 
here  made  for  the  Court  making  up  the  provision  to  such  a  sum  as  will  fall  within 
the  term  "  reasonable,"  as  is  provided  by  §  16  of  The  Conjugal  Bights  Act,  1861, 
with  regard  to  the  property  thero  dealt  with. 

(v)  This  Subsection  is  somewhat  involved,  but  means  that  where  the  wife  has  not 
been  secured  in  a  reasonable  provision  by  an  irrevocable  deed,  the  preceding  provisioDS 
of  the  Act  shall  apply  to  and  affect  all  property  the  wife  may  aoquire  after  18th  July, 
1881.  It  leaves  unaffected  the  provisions  of  the  Conjugal  Bights  Act,  1861,  under 
which  the  wife  may  obtain  from  the  Court  an  order  for  the  protection  of  property 
ahe  may  aoquire  by  her  own  industry,  or  by  succession,  to  the  effect  of  rendering  her 
independent  as  regards  such  property;  nor  does  it  affect  the  provisions  of  the  Married 
Women's  Property  Act,  1877,  or  the  Policies  of  Assurance  Act,  1880. 

(io)  This  section  might  not  inappropriately  have  formed  a  Subsection  of  Section  SL 
Subsection  1  of  Section  3  provides  for  one  of  the  cases, — ^the  case  of  an  irrevocable 
provision  to  the  wife  made  by  deed  executed  beforo  18th  July,  1881 ;  and  Subsection  3 
provides  for  the  other  cases  beforo  meationed,  but  only  as  regards  aequirenda.  Section  4, 
Again,  enables  persons  married  beforo  18th  July,  1881,  to  come  under  the  provisions  of 
the  Act  by  deed  as  regards  property  acquired  prior,  as  well  as  subHquetU  to  that  dateu 
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married  before  the  passing  of  this  Act  to  declare  by  mutual  deed  that 
the  wife's  whole  estate,  including  such  as  maj  have  previously  come 
to  the  husband  in  right  of  his  wife,  shall  be  regulated  by  this  Act, 
and  upon  such  deed  being  registered  in  the  register  of  deeds  at 
Edinburgh,  or  in  the  Sheriff-Court  register  of  the  county  or  oountie8(a;) 
in  which  the  parties  reside,  and  being  advertised  in  terms  of  the 
schedule  in  The  EdvnJburgh  Gazette  and  three  times  in  two  local 
newspapers  circulating  in  such  county  or  counties,  the  said  estate 
shall  be  vested  in  her  as  hereinbefore  provided,  and  subject  to  the 
provisions  of  this  Act ;  provided  that  the  said  estate  (except  such 
corporeal  moveables  as  are  usually  possessed  without  a  written  or 
documentary  title)  is  invested,  placed,  or  secured  in  the  name  of  the 
wife  herself,  or  in  such  terms  as  shall  clearly  distinguish  the  same 
from  the  estate  of  the  husband ;  but  no  such  deed  shall  be  of  any 
effect  as  against  any  debt  or  obligation  contracted  by  the  husband 
prior  to  the  date  of  the  deed  being  so  advertised  and  registered  (^) 

V.  Huahand^a  consent  dispensed  with  in  certain  cases. — ^Where  a 
wife  is  deserted  by  her  husband,  or  is  living  apart  from  him  with  his 
consent,  a  judge  of  the  Court  of  Session  or  Sheriff-Court,  on  petition 
addressed  to  the  court,  may  dispense  with  the  husband's  consent  to 
any  deed  relating  to  her  estate.(a) 

VI.  Right  given  to  hiLshand  in  vrife^s  moveable  succession, — After 
the  passing  of  this  Act(&)  the  husband  of  any  woman  who  may  die 
domiciled  in  Scotland(c)  shall  take  by  operation  of  law  the  same  share 
and  interest  in  her  moveable  estate  which  is  taken  by  a  widow  in  her 
deceased  husband's  moveable  estate(cc),  according  to  the  law  and 
practice  of  Scotland,  and  subject  always  to  the  same  rules  of  law  in 
relation  to  the  nature  and  amount  of  such  share  and  interest,  and 
the  exclusion,  discharge,  or  satisfaction  thereof,  as  the  case  may  be. 

VII.  Children  of  women  dying  domiciled  in  Scotland  to  have  right 
of  legitim,  <kc.{d) — After  the  passing  of  this  Act  the  children  of 

{z)  The  domicile  of  the  wife  follows  that  of  the  husband  {CariweU  ▼.  Carawdl,  6th 
July,  1881,  8  B.  901)  except  where  parties  are  judicially  separated  when  the  provi- 
sions of  the  Conjugal  Bights  Acts  {supra)  come  into  operation.  A  husband  and  wife, 
however,  executing  "  a  mutual  deed,"  are  not  likely  to  reside  in  different  counties. 

(y)  This  section  enables  persons  married  before  the  passing  of  the  Act  to  contract 
themselves  umier  its  provisions,  saving  the  rights  of  prior  creditors ;  but  Section  8 
enables  them  to  contract  themselves  out  of  its  provisions  without  special  reference 
to  such  rights. 

(a)  The  husband*s  consent  was  dispensed  with  under  this  section,  on  the  ground  of 
his  desertion,  although  the  wife  at  the  time  was  living  in  adultery.— i\riven,  19th  May, 
1882,  20,  S.L.B.  587.  This  section  falls  to  be  read  with  Section  1  of  the  Ckmju|^ 
Bights  Act,  1861.  An  order  of  protection  under  that  Act  has  the  effect  of  enabling 
a  woman  to  deal  with  her  property  as  if  unmarried. 

(6)  This  section  applies  to  marriages  contracted  hrfore  as  well  as  qftir  the  date  of 
the  Act,  irrespective  of  the  place  of -contraction.— Po^  v.  Patenon,  tuprti, 

{c)  See  note  [x)  supra,  {ce)  See  note  {h)  aupm,  (d)  See  note  [x]  supra^ 
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any  woman  who  may  die  domiciled  in  Scotland  shall  have  the  same 
right  of  legitim  in  regard  to  her  moveable  esta.i&{dd)  which  they 
have  according  to  the  law  and  practice  of  Scotland  in  regard  to  the 
moveable  estate  of  their  deceased  father,  subject  always  to  the  same 
rules  of  law  in  relation  to  the  character  and  extent  of  the  said  right, 
and  to  the  exclusion,  discharge,  or  satisfaction  thereof,  as  the  case 
may  be. 

YIIL  Exempting  contrcicts  and  certain  legal  rights  from  operalion 
of  Ad, — This  Act  shall  not  affect  any  contracts  made  or  to  be  made 
between  married  persons  before  or  during  marriage,  or  the  law 
relating  to  such  contracts,  or  the  law  relating  to  donations  between 
married  persons(6),  or  to  a  wife's  non-liability  to  diligence  against  her 
person(/),  or  any  of  the  rights  of  married  women  under  the  recited 
Act 

(cM)  See  note  (A)  tupra, 

(e)  Donatioiii  made  bj  one  spouse  to  the  other,  though  effectual,  are  liable  to  be 
revoked  by  the  donor  at  any  time  of  his  or  her  life,  even  after  dissolution  of  the 
marriage,  and  this  applies  to  all  deeds  whether  executed  by  the  spouses  directly  in 
the  form  of  donations,  or  indirectly  in  the  form  of  mutual  contracts  or  other  deeds  if 
they  import  gratuitous  gifts  by  the  one  spouse  to  the  other.  The  deeds  revocable 
are  only  those  that  are  gratuitous  or  granted  without  equivalent  consideration. 
Gratuitous  deeds  are,  however,  effectual  if  not  revolied.  Gifts  between  intending 
spouses  are  not  affected  by  this  rule  (Ersk.  1,  6,  29). 

(/)  As  a  general  rule,  a  wife  is  at  common  law  deemed  incapable  of  granting  any 
personal  obligation  enforceable  against  either  herself  or  her  separate  estate.  But  to 
this  rule  there  are  the  following  exceptions:  (1)  A  personal  obligation  for  money 
applied  for  the  wife's  own  benefit  may  warrant  diligence  against  her  separate  estate 
but  not  against  her  person ;  (2)  Where  the  husband  is  abroad,  insane,  outlawed,  or 
imprisoned  for  a  term  of  years,  his  wife  may  bind  herself  by  personal  obligation 
(Bell*s  Frin.  §  1612) ;  (3)  Where  a  wife  has  obtained  decree  of  judicial  separation,  or 
a  protection  order  under  the  Conjugal  Rights  Acts  (printed  tu!pra\  or  where  the 
husband's  /uf  martfi  and  right  of  administration  are  both  excluded,  she  is  capable  of 
entering  into  obligations,  and  of  suing  and  being  sued  as  if  she  were  unmarried.  A 
wife  cannot  grant  a  bill  even  for  necessaries  supplied  to  her,  but  she  will  be  liable  on 
a  bill  granted  by  her  where  she  fraudulently  represents  herself  as  unmarried.  In 
England  married  women  are  not  in  this  position.  There  married  women  are  now 
placed  exactly  on  the  same  footing  as  single  women  as  regards  the  acquiring,  holding, 
and  disposing  of  their  own  property,  and  of  suing  and  being  sued.  They  are  in  fact 
rendered  perfectly  independent  of  marital  control  and  interference.  This  state  of 
matters  was  brought  about  by  the  45  &  46  Vict.  o.  75,  entituled  "An  Act  to  consoli- 
date and  amend  the  Acts  relating  to  the  Property  of  Married  Women.''  Although 
that  Act  does  not  extend  to  Scotland,  we  shall  here  reproduce  it,  as  a  comparison  of 
its  provisions  with  the  above  Act  may  be  usefuL  It  was  passed  on  18th  August,  1882; 
and  provides  as  follows : — 

''Whereas  it  is  expedient  to  consolidate  and  amend  the  Act  of  the  thirty-third 
and  thirty-fourth  Victoria,  chapter  ninety-three,  intituled  *  The  Married  Women*! 
Property  Act,  1870,'  and  the  Act  of  the  thirty-seventh  and  thirty-eighth  Victoria, 
chapter  fifty,  intituled  'An  Act  to  amend  the  Married  Women's  Property  Act 
(1870)': 

"Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  thia  present 
Piirliament  assembled,  and  by  the  authority  of  the  same  as  foIlowB : 
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IX  Short  title. — ^Thia  Act  may  be  cited  as  the  Married  Women's 
Property  (Scotland)  Act,  1881. 

**  L  Married  Woman  to  be  capable  of  holding  Property  and  of  contfracting  as  a  feme 
jo2&— (1.)  A  married  woman  shall,  in  accordance  with  the  provisionB  of  this  Act,  be 
capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise,  of  anj  real  or  per- 
sonal property  as  her  separate  property,  in  the  same  manner  as  if  she  were  a  feme 
■ole,  withoat  the  intervention  of  an  j  trustee.  (2. )  A  married  woman  shall  be  capable 
of  entering  into  and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued,  either  in  contract  or 
in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need 
not  be  joined  with  her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or 
other  legal  proceeding  brought  by  or  taken  against  her ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her  separate  property ; 
and  any  damages  or  costs  recovered  against  her  in  any  such  action  or  proceeding  shall 
be  payable  out  of  her  separate  property,  and  not  otherwise.  (3.)  Every  contract 
entered  into  by  a  married  woman  shall  be  deemed  to  be  a  contract  entered  into 
by  her  with  respect  to  and  to  bind  her-  separate  property,  unless  the  contrary  be 
shown.  (4.)  Evexy  contract  entered  into  by  a  married  woman  with  respect  to  and 
to  bind  her  separate  property  shall  bind  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all  separate  pro- 
perty which  she  may  thereafter  acqiure.  (5.)  Every  married  woman  carrying  on  a 
trade  separately  from  her  husband  shall,  in  respect  of  her  separate  property,  be  sub- 
ject to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole. 

**  2.  Property  of  a  Woman  married  after  the  Act  to  be  held  by  her  as  a  feme  sole,^ 
Every  woman  who  marries  after  the  commencement  of  this  Act  shall  be  entitled  to 
have  and  to  hold  as  her  separate  property  and  to  dispose  of  in  manner  aforesaid  all 
real  and  personal  property  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall 
be  acquired  by  or  devolve  upon  her  after  marriage,  including  any  wages,  earnings, 
money,  and  property  gained  or  acquired  by  her  in  any  employment,  trade,  or  occu- 
pation in  which  she  is  engaged,  or  which  she  carries  on  separately  from  her  husband, 
or  by  the  exercise  of  any  literary,  artistic,  or  scientific  skill. 

"3.  Loans  by  Wife  to  ffusband,^An.j  money  or  other  estate  of  the  wife  lent  or 
entrusted  by  her  to  her  husband  for  the  purpose  of  any  trade  or  bitsiness  carried 
on  by  him,  or  otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in  case  of 
his  bankruptcy,  under  reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor  for 
the  amount  or  value  of  such  money  or  other  estate  after,  but  not  before,  all  claims 
of  the  other  creditors  of  the  husbuid  for  valuable  consideration  in  money  or  money's 
worth  have  been  satisfied. 

"4.  SxecutUm  of  General  Power,— The  execution  of  a  general  power  by  will  by  a 
married  woman  shall  have  the  effect  of  making  the  property  appointed  liable  for  her 
debts  and  other  liabilities  in  the  same  manner  as  her  separate  estate  is  made  liable 
under  this  Act. 

*'6.  Property  acquired  after  the  Act  by  a  woman  married  before  the  Act  to  be  held 
by  her  as  a  feme  sole. — Every  woman  married  before  the  commencement  of  this  Act 
shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid  as  her 
separate  property  all  real  and  personal  property,  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or  remainder,  shall  accrue  after 
the  commencement  of  this  Act,  including  any  wages,  earnings,  money,  and  property 
00  gained  or  acquired  by  her  as  aforesaid. 

"6.  As  to  Stocky  <£«.,  to  which  a  Married  Woman  is  entiUML—AXl  deposits  in  any 
post-office  or  other  savings-bank,  or  in  any  other  bank,  all  annuities  granted  by  the. 
Commissioners  for  the  Beduction  of  the  National  Debt,  or  by  any  other  person,  and 
all  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  or 
of  any  other  bank,  which  at  the  commencement  of  this  Act  are  standing  in  the  sole 
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SCHEDULE. 
Form  of  Notice  prescribed  by  Section  IV. 
Notice  is  hereby  given  that  on  the  day  of  a  deed  by 

A.  B.  of  C.  \designatio7i\  and  E.  P.  his  wife  has  been  registered  in 

name  of  a  married  woman,  and  all  shares,  stock,  debentures,  debenture  stock,  or 
other  interests  of  or  in  anj  corporation,  company,  or  public  body,  municipal,  com- 
mercial,  or  otherwise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit,  building, 
or  loan  society,  which  at  the  commencement  of  this  Act  are  btanding  in  her  name, 
shall  be  deemed,  unless  and  until  the  contrary  be  shown,  to  be  the  separate  property 
of  such  married  woman  ;  and  the  fact  that  any  such  deposit,  annuity,  sum  forming 
part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  fimds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England  or  of  any  other  bank, 
share,  stock,  debenture,  debenture  stock,  or  other  interest  as  aforesaid,  is  standing  in 
the  sole  name  of  a  married  woman,  shall  be  sufficient  prima  facie  evidence  that  she 
is  beneficially  entitled  thereto  for  her  separate  use,  so  as  to  authorise  and  empower 
her  to  receive  or  transfer  the  same,  and  to  receive  the  dividends,  interest,  and  profits 
thereof,  without  the  concurrence  of  her  husband,  and  to  indemnify  the  Postmaster- 
General,  the  Commissioners  for  the  Seduction  of  the  National  Debt,  the  Governor 
and  Company  of  the  Bank  of  England,  the  Governor  and  Company  of  the  Bank  of 
Ireland,  and  all  directors,  managers,  and  trustees  of  every  such  bank,  corporation, 
company,  public  body,  or  society  as  aforesaid,  in  respect  thereof. 

"7.  A9  to  Stockf  d-c,  to  be  traruferrtd,  <S^,toa  Married  Woman,— AH  soma  form- 
ing part  of  the  public  st^ks  or  funds,  or  of  any  other  stocks  or  funds  transferable 
in  the  books  of  the  Bank  of  England  or  of  any  other  bank,  and  all  such  deposits  and 
annuities  respectively  as  are  mentioned  in  the  last  preceding  section,  and  all  shares, 
stock,  debentures,  debenture  stock,  and  other  interests  of  or  in  any  such  corporation, 
company,  public  body,  or  society  as  aforesaid,  which  after  the  commencement  of  this 
Act  shall  be  allotted  to  or  placed,  registered,  or  transferred  in  or  into  or  made  to 
stand  in  the  sole  name  of  any  married  woman  shall  be  deemed,  unless  and  until  the 
contrary  be  shown,  to  be  her  separate  property,  in  respect  of  which  so  far  as  any 
liability  may  be  incident  thereto  her  separate  estate  shall  alone  be  liable,  whether 
the  same  shall  be  so  expressed  in  the  document  whereby  her  title  to  the  same  is 
created  or  certified,  or  in  the  books  or  register  wherein  her  title  is  entered  or  recorded, 
or  not. 

'*  Provided  always,  that  nothing  in  this  Act  shall  require  or  authorise  any  oorpora- 
tion  or  joint-stock  company  to  admit  any  married  woman  to  be  a  holder  of  any 
shares  or  stock  therein  to  which  any  liability  may  be  incident,  contrary  to  the  pro- 
visions of  any  Act  of  Parliament,  charter,  bye-law,  articles  of  association,  or  deed  of 
settlement  regulating  such  corporation  or  company. 

"  8.  Inve$tmenU  in  joint  nameB  of  Married  Women  and  others.  —All  the  provisioDa 
hereinbefore  contained  as  to  deposits  in  any  post-office  or  other  savings-bank,  or  in 
any  other  bank,  annuities  granted  by  the  Conmussioners  for  the  Reduction  <tf  the 
National  Debt  or  by  any  other  person,  sums  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of  TgngV«4 
or  of  any  other  bank,  shares,  stock,  debentures,  debenture  stock,  or  other  interests  of 
or  in  any  such  corporation,  company,  public  body,  or  society  as  aforesaid  respectively, 
which  at  the  commencement  of  this  Act  shall  be  standing  in  the  sole  name  of  a 
married  woman,  or  which,  after  that  time,  shall  be  allotted  to,  or  placed,  registered, 
or  transferred  to  or  into,  or  made  to  stand  in,  the  sole  name  of  a  mairied  woman, 
shaU  respectively  extend  and  apply,  so  far  as  relates  to  the  estate,  right,  title,  or 
interest  of  the  married  woman,  to  any  of  the  partioulan  aforesaid  which,  at  the 
commencement  of  this  Act,  or  at  any  time  afterwards,  shall  be  standing  in,  or  shall 
be  allotted  to,  placed,  registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the 
name  of  any  married  woman  jointly  with  any  persons  or  person  other  than  her 
husband. 
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the  register  of                in  terms  of  the  Married  Women's  Property 
(Scotland)  Act,  1881. _^___ 

"  9.  At  to  Stock,  <tc,,  Btanding  in  the  joint  names  of  a  Married  Woman  and  others, 
— It  shall  not  be  neceesary  for  the  hiuband  of  any  married  woman,  in  respect  of  her 
interests,  to  join  in  the  transfer  of  any  such  annuity  or  deposit  as  aforesaid,  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable 
as  aforesaid,  or  any  share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right, 
daim,  or  oiiier  interest  of  or  in  any  such  corporation,  comx>any,  public  body,  or 
society  as  aforesaid,  which  is  now  or  shall  at  any  time  hereafter  be  standing  in  the 
sole  name  of  any  married  woman,  or  in  the  joint  names  of  such  married  woman  and 
any  other  person  or  persons  not  being  her  husband. 

**  10.  Fraudulent  Invettmenta  with  Money  of  Husband,— It  any  investment  in  any 
such  deposit  or  annuity  as  aforesaid,  or  in  any  of  the  public  stocks  or  funds,  or  in  any 
other  stocks  or  funds  transferable  as  aforesaid,  or  in  any  share,  stock,  debenture,  or 
debenture  stock  of  any  corporation,  company,  or  public  body,  municipal,  commer- 
cial, or  otherwise,  or  in  any  share,  debenture,  benefit,  right,  or  claim  whatsoever 
in,  to,  or  upon  the  funds  of  any  industrial,  provident,  friendly,  benefit,  building  or 
loan  society,  shall  have  been  made  by  a  married  woman  by  means  of  moneys  of  her 
husband,  without  his  consent,  the  court  may,  upon  an  application  under  Section 
Seventeen  of  this  Act,  order  such  investment,  pind  the  dividends  thereof,  or  any  part 
thereof,  to  be  transferred  and  paid  respectively  to  the  husband ;  and  nothing  in  this 
Act  contained  shall  give  validity  as  against  creditors  of  the  husband  to  any  gift,  by 
a  husband  to  his  wife,  of  any  property  which,  after  such  gift,  shall- continue  to  be  in 
the  order  and  disposition  or  reputed  ownership  of  the  husband,  or  to  any  deposit  or 
other  investment  of  moneys  of  the  husband  made  by  or  in  the  name  of  his  wife  in 
fraud  of  his  creditors ;  but  any  money  so  deposited  or  invested  may  be  followed  as  if 
this  Act  had  not  passed. 

"  11.  Moneys  payable  under  Policy  of  Assurance  not  to  form  pari  of  Estate  of  the 
Insured, — A  married  woman  may  by  virtue  of  the  power  of  making  contracts  herein- 
before contained  effect  a  policy  upon  her  own  life  or  the  life  of  her  husband  for  her 
separate  use ;  and  the  same  and  all  benefit  thereof  shall  enure  accordingly. 

**  A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and  expressed  to  be  for 
the  benefit  of  his  wife,  or  of  his  children,  or  of  his  wife  and  children,  or  any  of  them,  or  by 
any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit  of  her  husband,  or  of  her 
children,  or  of  her  husband  and  children,  or  any  of  them,  shall  create  a  trust  in  favour 
of  the  objects  therein  named,  and  the  moneys  payable  under  any  such  policy  shall  not, 
80  long  as  any  object  of  the  trust  remains  unperformed,  form  part  of  the  estate  of  the 
insured,  or  be  subject  to  his  or  her  debts :  Provided,  that  if  it  shall  be  proved  that  the 
policy  was  effected  and  the  premiums  paid  with  intent  to  defraud  the  creditors  of  the 
insured,  they  shall  be  entitled  to  receive,  out  of  the  moneys  payable  under  the 
policy,  a  sum  equal  to.  the  premiums  so  paid.  The  insured  may  by  tJie  policy,  or  by 
any  memorandum  under  his  or  her  hand,  appoint  a  trustee  or  trustees  of  the  moneys 
payable  under  the  policy,  and  from  time  to  time  appoint  a  new  trustee  or  new  trustees 
thereof,  and  may  make  provision  for  the  appointment  of  a  new  trustee  or  new  trustees 
thereof,  and  for  the  investment  of  the  moneys  payable  under  any  such  policy.  In 
default  of  any  such  appointment  of  a  trustee,  such  policy,  immediately  on  its  being 
effected,  shall  vest  in  the  insured  and  his  or  her  legal  personsl  representatives,  in 
trust  for  the  purposes  aforesaid.  If,  at  the  time  of  the  death  of  the  insured,  or  at 
any  time  afterwards,  there  shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a 
new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new  trustee  or  new  trustees  may 
be  appointed  by  any  court  having  jurisdiction  under  the  provisions  of  the  Trustee 
Act,  1850,  or  the  Acts  amending  and  extending  the  same.  The  receipt  of  a  trustee 
or  trustees  duly  appointed,  or,  in  default  of  any  such  appointment,  or  in  default  of 
notice  to  the  insurance  office,  the  receipt  of  the  legal  personal  representative  of  the 
insured  shall  be  a  discharge  to  the  offioe  for  the  sum  seoored  1^  the  policy,  or  for  the 
value  thereof,  in  whole  or  in  part. 

2d 
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XXVI. — ACT  to  amend  the  Law  as  regards  the  Preav/niption 
of  Life  in  Persons  long  absent  from  Scotland. — [44  & 
45  Vict.  c.  47,  22nd  August,  1881.] 

Whebeas  great  hardships  have  arisen  from  the  want  of  any  limita- 
tion to  the  presumption  of  life  as  regards  persons  who  have  been 

"  12.  Bemedia  of  Married  Women  for  Protection  and  Security  of  Separate  Properijf. 
— Every  woman,  whether  married  before  or  after  this  Act,  shall  have  in  her  own 
name  against  all  persons  whomsoever,  including  her  husband,  the  same  civil  remedies, 
&nd  also  (subject,  as  regards  her  husband,  to  the  proviso  hereinafter  contained)  the 
same  remedies  and  redress  by  way  of  criminal  proceedings,  for  the  protection  and 
security  of  her  own  separate  property,  as  if  such  property  belonged  to  her  as  a  feme 
sole,  but,  except  as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort.  In  any  indictment  or  other  proceeding  under  this  section  it  shall  be  suffi- 
cient to  allege  such  property  to  be  her  property ;  and  in  any  proceeding  under  this 
section  a  husband  or  wife  shall  be  competent  to  give  evidence  against  each  other,  any 
statute  or  rule  of  law  to  the  contrary  notwithstanding :  Provided  always,  that  no 
criminal  proceeding  shall  be  taken  by  any  «nfe  against  her  husband  by  virtue  of  this 
Act  while  they  are  living  together,  as  to  or  concerning  any  property  claimed  by  her, 
nor  while  they  are  living  apart,  as  to  or  concerning  any  act  done  by  the  husband 
whUe  they  were  living  together,  concerning  property  claimed  by  the  wife,  unless  such 
property  shall  have  been  wrongfully  taken  by  the  husband  when  leaving  or  deserting, 
or  about  to  leave  or  desert,  his  wife. 

"  13.  Wife*8  Antenuptial  Debts  and  Liabilities. — A  woman  after  her  marriage  shall 
continue  to  be  liable  in  resi>ect  and  to  the  extent  of  her  separate  property  for  all 
debts  contracted,  and  all  contracts  entered  into  or  wrongs  committed  by  her  before 
her  marriage,  including  any  sums  for  which  she  may  be  liable  as  a  contributory,  either 
before  or  after  she  has  been  placed  on  the  list  of  contributories,  under  and  by  virtue 
of  the  Acts  relating  to  joint-stock  companies ;  and  she  may  be  sued  for  any  such 
debt  and  for  any  liability  in  damages  or  otherwise  under  any  such  contract,  or  in 
respect  of  any  such  wrong ;  and  all  sums  recovered  against  her  in  respect  thereof,  or 
for  any  costs  relating  thereto,  shall  be  payable  out  of  her  separate  property ;  and, 
as  between  her  and  her  husband,  unless  there  be  any  contract  between  them  to 
the  contrary,  her  separate  property  shaU  be  deemed  to  be  primarily  liable  for  all 
such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs  recovered  in  respect 
thereof :  Provided  always,  that  nothing  in  this  Act  shall  operate  to  increase  or 
diminish  the  liability  of  any  woman  married  before  the  commencement  of  this  Act 
for  any  such  debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  piro> 
perty  to  which  she  may  become  entitled  by  virtue  of  this  Act,  and  to  which  she 
would  not  have  been  entitled  for  her  separate  use  onder  the  Acts  hereby  repealed 
or  otherwise,  if  this  Act  had  not  passed. 

'*14.  Siuband  to  be  liable  for  his  Wif^s  Deftte  eontraeted  b^ore  Marriage  to  m 
certain  extent^A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,  and 
for  all  contracts  entered  into  and  wrongs  committed  by  her,  before  marriage,  includ- 
ing any  liabilities  to  which  she  may  be  so  subject  under  the  Acts  relating  to  joint- 
stock  companies  as  aforesaid,  to  the  extent  of  all  property  whatsoever  belonging  to 
his  wife  which  he  shall  have  acquired  or  become  entitled  to  from  or  through  his 
wife,  after  deducting  therefrom  any  payments  made  by  him,  and  any  sums  for 
which  judgment  may  have  been  bond  fide  recovered  against  him  in  any  proceeding 
at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of  whieh 
his  wife  was  liable  before  her  marriage  as  aforesaid;  but  he  shall  not  be  liable 
for  the  same  any  further  or  otherwise ;  and  any  court  in  which  a  husband  shall  \m 
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absent  from  Scotland,  or  have  disappeared  for  long  periods  of  years,(a) 
and  it  is  desirable  that  a  limitation  should  be  provided : 

mod  for  any  mdh  debt  shall  have  power  to  direct  any  inqidiy  or  proceediogB  whioh 
it  may  think  proper  for  the  purpose  of  ascertaining  the  nature,  amount,  or  yalue 
of  such  property :  Provided  always,  that  nothing  in  this  Act  oontarned  shall  operate 
to  increase  or  diminish  the  liability  of  any  husband  married  before  the  commence- 
ment of  this  Act  for  or  in  respect  of  any  such  debt  or  other  liability  of  his  wife  as 
aforesaid. 

"  15.  Suittfor  Antenvpiial  LidbUUie8,^A  husband  and  wife  may  be  jointly  sued 
in  respect  of  any  such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong) 
contracted  or  incurred  by  the  wife  before  marriage  as  aforesaid,  if  the  planiiff  in  the 
action  shall  seek  to  establish  his  daim,  either  wholly  or  in  part,  against  both  of  them ; 
and  if  in  any  such  action,  or  in  any  action  brought  in  respect  of  any  such  debt  or  liability 
against  the  husband  alone,  it  is  not  found  that  the  husband  is  liable  in  respect  of 
any  property  of  the  wife  so  acquired  by  him,  or  to  which  he  shall  haye  become 
so  entitled  as  aforesaid,  he  shall  have  judgment  for  his  costs  of  defence,  whatever 
may  be  the  result  of  the  action  against  the  wife  if  jointly  sued  with  him ;  and  in  any 
such  action  against  husband  and  wife  jointly,  if  it  appears  that  the  husband  is  liable  for 
the  debt  or  damages  recovered,  or  any  pajt  thereof,  the  judgment  to  the  extent  of 
the  amount  for  which  the  husl>and  is  liable  shall  be  a  joint  judgment  against  the 
huaband  i>er8onally  and  against  the  wife  as  to  her  separate  property ;  and  as  to  the 
residue,  if  any,  of  such  debt  and  damages,  the  judgment  shall  be  a  separate  judg- 
ment against  the  wife  as  to  her  separate  property  only. 

'*  16,  Aetqf  Wife  UabU  to  ChimiruU  Proceedings,— A.  wife  doing  any  act  with  respect 
to  any  property  of  her  husband,  which,  if  done  by  the  husband  ¥rith  respect  to  property 
of  the  wife,  would  make  the  husband  liable  to  criminal  proceedings  by  the  wife  under 
this  Act,  shall  in  like  manner  be  liable  to  criminal  proceedings  by  her  husband. 

"  17.  Qtuttiont  between  Suaband  and  Wife  as  to  Properly  to  he  decided  in  a  summary 
way, — In  any  question  between  husband  and  wife  as  to  the  title  to  or  possession  of 
property,  either  party,  or  any  such  bank,  corporation,  company,  public  body,  or 
society  as  aforesaid  in  whose  books  any  stocks,  funds,  or  shares  of  either  party  are 
atanding,  may  apply  by  summons  or  otiiorwise  in  a  summary  way  to  any  judge  of  the 
High  Court  of  Justice  in  England  or  in  Ireland,  according  as  such  property  is  in 
England  or  Ireland,  or  (at  the  option  of  the  applicant  irrespectively  of  the  value  of 
the  property  in  dispute),  in  England  to  the  judge  of  the  county  court  of  the  district* 
•or  in  Ireland  to  the  chairman  of  the  civil  bill  court  of  the  division  in  which  either 
party  resides,  and  the  judge  of  the  High  Court  of  Justice  or  of  the  county  court,  or 
the  chairman  of  the  civil  bill  court  (as  the  case  may  be),  may  make  such  order  with 
respect  to  the  property  in  dispute,  and  as  to  the  costs  of  and  consequent  on  the 
application  as  he  thinks  fit,  or  may  direct  such  application  to  stand  over  from  time 
to  time,  and  any  inquiry  touching  the  matters  in  question  to  be  made  in  such  manner 
as  he  shall  think  fit :  Provided  always,  that  any  order  of  a  judge  of  th^  High  Court 
of  Justice  to  be  made  under  the  provisions  of  this  section  shall  be  subject  to  appeal 
in  the  same  way  as  an  order  made  by  the  same  judge  in  a  suit  pending  or  on  an  equit- 
able plaint  in  the  same  couii  would  be ;  and  any  order  of  a  county  or  civU  bUl  court 
under  the  provisions  of  this  section  shall  be  subject  to  appeal  in  the  same  way  as  any 
other  order  made  by  the  same  court  would  be,  and  all  proceedings  in  a  county  court  or 
civil  bill  court  under  this  section  in  which,  by  reason  of  the  value  of  the  property  in  dis- 
pute, such  court  would  not  have  had  jurisdiction  if  this  Act  or  the  liarried  Women*! 
Property  Act,  1870,  had  not  passed,  nuay,  at  the  option  of  the  defendant  or  respon- 
dent to  such  proceedings,  be  removed  as  of  right  into  the  High  Court  of  Justice  in 
England  or  IreUmd  (as  the  case  may  be),  by  writ  of  eerliormri  or  otherwise  as  may  be 

(a)  The  Act  doea  not  apply  to  the  case  of  the  disappearance  of  a  person  who  had 
iwver  been  in  Sootland.~Petition,  J2atnAam»  1^,  2nd  December,  1881, 19  S.  L.  £.  167, 
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Be  it  enacted  by  the  Qneen's  Most  Excellent  Majesty,  by  and  with 
the  adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 

pretoribed  by  any  rule  of  such  High  Court ;  but  any  order  mado  or  aot  done  in  the 
course  of  such  proceedings  prior  to  such  removal  shall  be  valid  unless  order  shall  be 
made  to  the  contrary  by  such  High  Court :  Provided  also,  that  the  judge  of  the  High 
Court  of  Justice  or  of  the  county  court,  or  the  chairman  of  the  civil  bill  court,  if 
either  party  so  require,  may  hear  any  such  application  in  his  private  room :  Provided 
also,  that  any  such  bank,  corporation,  company,  public  body,  or  society  as  aforesaid, 
shall,  in  the  matter  of  any  such  application  for  the  purposes  of  costs  or  otherwise,  be 
treated  as  a  stakeholder  only. 

'*18.  Married  Woman  <u  an  ExectUrix  or  Trtuiec—A  married  woman  who  is 
an  executrix  or  administratrix  alone  or  jointly  with  any  other  person  or  persons  of 
the  estate  of  any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in  transferring  any 
such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  the  public  stocks  or 
funds,  or  of  any  other  stocks  or  funds  transferable  as  aforesaid,  or  any  share,  stock, 
debenture,  debenture  stock,  or  other  benefit,  right,  claim,  or  other  interest  of  or  in 
any  such  corporation,  company,  public  body,  or  society  in  that  character,  without  her 
husband,  as  if  she  were  a  feme  sole. 

''19.  Saving  of  existing  Settlements,  and  the  Power  to  make  future  SettlemenU, — 
Nothing  in  this  Aot  contained  shall  interfere  with  or  affect  any  settlement  or  agree- 
ment for  a  settlement  made  or  to  be  made,  whether  before  or  after  marriage,  respect- 
ing the  property  of  any  married  woman,  or  shall  interfere  with  or  render  inoperativB 
any  restriction  against  anticipation  at  present  attached  or  to  be  hereafter  attached  to 
the  enjoyment  of  any  property  or  income  by  a  woman  under  any  settlement,  agree- 
ment for  a  settlement,  will,  or  other  instrument ;  but  no  restriction  against  anticipa- 
tion contained  in  any  settlement  or  agreement  for  a  settlement  of  a  woman's  own 
property  to  be  made  or  entered  into  by  herself  shall  have  any  validity  against  debts 
contracted  by  her  before  marriage,  and  no  settlement  or  agreement  for  a  settlement 
shall  have  any  greater  force  or  validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or  entered  into  by  a  man  would  have 
against  his  creditors. 

**  20.  Married  Woman  to  he  lidUe  to  the  Pariah  for.theMaintenaneeof  her  SusbamL 
— Where  in  England  the  husband  of  any  woman  having  separate  property  beoomes 
chargeable  to  any  union  or  parish,  the  justices  having  jurisdiction  in  such  union  cr 
parish  may,  in  petty  sessions  assembled,  upon  application  of  the  guardians  of  the 
poor,  issue  a  summons  against  the  wife,  and  make  and  enforce  such  order  against  her 
for  the  maintenance  of  her  husband  out  of  such  separate  property  as  by  the  thirty- 
third  section  of  the  Poor  "Law  Amendment  Aot,  1868,  they  may  now  make  and  enf  oree 
against  a  husband  for  the  maintenance  of  his  wife  if  she  becomes  chargeable  to  any 
union  or  parish.  Where  in  Ireland  relief  is  given  under  the  provisions  of  the  Acts 
relating  to  the  relief  of  the  destitute  poor  to  the  husband  of  any  woman  having  separate 
property,  the  cost  price  of  such  relief  is  hereby  declared  to  be  a  loan  from  the  guardians 
of  the  union  in  which  the  same  shall  be  given,  and  shall  be  recoverable  from  such 
woman  as  if  she  were  a  feme  sole  by  the  same  actions  and  proceedings  as  money  lent 

''  21.  Married  Woman  to  he  liable  to  the  Parieh  for  the  Maintenance  of  her  ChUdrtn, 
~A  married  woman  having  separate  property  shall  be  subject  to  aU  such  liability  for 
the  maintenance  of  her  children  and  grandchildren  as  the  husband  is  now  by  law 
subject  to  for  the  maintenance  of  her  children  and  grandchildren :  Provided  always 
that  nothing  in  this  Aot  shall  relieve  her  husband  from  any  liability  imposed  upon 
him  by  law  to  Tnaintain  her  children  and  grandchildren. 

"22.  JZepeoI  o/  33  dfc  34  Vict,  e.  93 ;  37  &  38  Viet.  e.  60.— The  liarried  Women's 
Property  Act,  1970 ;  and  the  Married  Women's  Property  Act,  1870,  Amendment  Act, 
1874,  are  hereby  repealed  :  Provided  that  such  repeal  shall  not  affect  any  aot  done  or 
ri^t  aoquixed  while  dther  of  such  Acts  was  in  f  oroe,  or  any  ri^t  or  liability  of  any 


Digitized  by  LjOOQIC 


44  &  45  VICT,  a  47  (1881).  406 

Commons,  in  this  present  Parliament  assembled,  and  by  the  anthoiity 
of  the  same,  as  follows : — 

I.  Presumption  of  life  limited  to  seven  years  cm  regards  income. — 
In  the  case  of  anj  person  who  has  been  absent  from  Scotland,  or  who 
has  disappeared  for  a  period  of  seven  years  or  upwards,  and  who  has 
not  been  heard  of  for  seven  years,  and  who  at  the  time  of  his  leaving 
or  disappearance  was  possessed  of  or  entitled  to  heritable  or  moveable 
estate  in  Scotland,  or  who  has  become  entitled  to  such  estate  in  Scot- 
land, it  shall  be  competent  to  any  person  entitled  to  succeed  to  an 
absent  person  in  such  estate  to  present  a  petition  to  the  Court  setting 
forth  the  said  facts,  and  after  proof  of  the  said  flEusts,  and  of  the 
petitioner's  being  entitled  as  aforesaid,  and  after  such  procedure  and 
inquiry,  by  advertisement  or  otherwise,  as  the  Court  may  direct, 
the  Court  may  grant  authority  to  the  petitioner  to  uplift  and  enjoy 
the  yearly  income  of  the  heritable  or  moveable  estate  of  such  absent 
person,  as  the  case  may  be,  and  to  grant  all  requisite  discharges  for 
the  same,  as  if  the  said  absent  person  were  dead ;  or  the  Court  may 
sequestrate  the  estate,  and  appoint  a  judicial  factor  thereon  with  the 
usual  powers,  and  with  authoiity  to  pay  over  the  free  yearly  income 
of  the  estate  to  the  petitioner,  whose  diBcharge  shall  be  as  valid  and 
effectual  as  if  granted  by  the  absent  person.  (6) 

II.  Promsion/or  disposal  of  capital  of  moveable  estate  seven  years 

husband  or  wife,  mairied  before  tbe  oommencement  of  this  Act,  to  me  or  be  sued 
under  the  jxroYisionfl  of  the  said  repealed  Acts  or  either  of  them,  for  or  in  respect  of 
an  J  debt,  contract,  wrong,  or  other  matter  or  thing  whatsoever,  for  or  in  respect  of 
which  anj  such  right  or  liability  shall  have  accrued  to  or  against  such  husband  or 
wife  before  the  oommencement  of  this  Act. 

"23.  Legal  Mepreaentaiive  of  Married  Women,— -Yot  the  purposes  of  this  Act  the 
legal  personal  representative  of  any  married  woman  shall  in  respect  of  her  separate 
estate  have  the  same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as 
she  would  be  if  she  were  living. 

"24.  InterpretaUon  of  Terms,— The  word  'contract'  in  this  Act  shall  include  the 
acceptance  of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  pro- 
.visions  of  this  Act  as  to  liabilities  of  married  women  shall  extend  to  all  liabilities  l^ 
reason  of  any  breach  of  trust  or  devastavit  committed  by  any  married  woman  being 
a  trustee  or  executrix  or  administratrix  either  before  or  after  her  marriage,  and  her 
husband  shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or  intermeddled 
in  the  trust  or  administration.  The  word  'property'  in  this  Act  includes  a  thing 
inaction. 

"25.  Commencement  of  Act,— The  date  of  the  commencement  of  this  Act  shall  be 
the  first  of  January  One  thousand  eight  hundred  and  eighty-three. 

"  26.  Extent  of  AcL—ThiB  Act  shall  not  extend  to  Scotland. 

"  27.  Short  TUU^—ThiB  Act  may  be  cited  as  the  Married  Women's  Property  Act, 
1882."  

(6)  Where  a  person  presumed  to  be  dead  was  a  liferenter,  it  was  held  that  the  fiar, 
not  being  "entitled  to  succeed"  to  such. person,  was  not  entitled  to  obtain  the 
annual  income  of  the  estate.— PetorA«Mf  ScKoU  Board,  10th  March,  1883,  20  S«  L.  B. 
497. 
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(tfUr  date  of  deUveranee, — It  shall  be  competent  to  the  petitioner 
upon  whose  petition  a  deliverance  has  been  granted  in  terms  of  the 
preceding  section,  authorising  him  to  uplift  and  enjoy  the  yearly 
income  of  moveable  estate,  or  to  the  heir  or  representative  of  such 
petitioner,  to  present  another  petition  to  the  Court  after  the  lapse  of 
seven  years  from  the  date  of  said  deliverance,  setting  forth  that 
daring  that  further  period  the  said  absent  person  has  not  been  heard 
of,  and  after  proof  of  the  facts  stated  in  the  petition,  and  such  pro- 
cedure and  inquiry,  by  advertisement  or  otherwise,  as  the  Court  may 
direct,  the  Court  may  grant  authority  to  the  petitioner  to  make  up  a 
title  to,  and  thereupon  to  receive  and  discharge,  possess  and  enjoy, 
the  fee  or  capital  of  the  said  moveable  estate  of  the  said  absent  person 
in  the  same  manner  as  if  the  said  absent  person  were  dead.(c) 

IIL  Provision  for  disposal  of  heritable  estate  thirteen  years  after 
date  of  deliverance, — It  shall  be  competent  to  the  petitioner  or  peti- 
tioners upon  whose  petition  a  deliverance  has  been  granted  in  terms 
of  §  1,  authorising  him  to  uplift  and  enjoy  the  yearly  income  of 
heritable  estate,  or  to  the  heir  or  representative  of  such  petitioner,  to 
present  another  petition  to  the  Court  after  a  lapse  of  thirteen  yean 
from  the  date  of  said  deliverance,  setting  forth  that  during  that 
further  period  the  said  absent  person  has  not  been  heard  of,  and  after 
proof  of  the  facts  stated  in  ^e  petition,  and  such  procedure  and 
inquiry,  by  advertisement  or  otherwise,  as  the  Court  may  direct,  the 
Court  may  grant  authority  to  the  petitioner  to  make  up  a  title  to  and 
enter  into  possession  and  enjoyment  of  the  fee  of  the  said  heritable 
estate  of  the  said  absent  person  in  the  same  manner  as  if  the  said 
absent  person  were  dead. 

lY.  Provision  for  disposal  of  moveable  estate  after  fourteen  year^ 
absence  where  no  previous  deliverance  relative  to  income  under  §  I. — 
In  the  case  of  any  person  who  has  been  absent  from  Scotland,  or  who 
has  disappeared  for  a  period  of  fourteen  years  or  upwards,  and  who 
has  not  been  heard  of  for  fourteen  years,  and  who  at  the  time  of  his 
leaving  or  disappearance  was  possessed  of  or  entitled  to  moveable 
estate  in  Scotland,  or  who  has  since  become  ^titled  to  moveable 
estate  there,  it  shall  be  competent  to  any  person  entitled  to  succeed 
to  the  said  absent  person  in  such  moveable  estate  to  present  a  peti- 
tion to  the  Court  setting  forth  the  said  facts,  and  after  proof  of  the 
said  facts,  and  of  the  petitioner's  being  entitled  as  aforesaid,  and  after 
such  procedure  and  inquiry,  by  advertisement  or  otherwise,  as  the 
Court  may  direct,  the  Court  may  grant  authority  to  the  petitioner  to 

(e)  The  expense  of  a  petition  for  the  sequestration  of  the  estate  of  an  absentee  not 
allowed  ont  of  the  capital  of  the  estate.— i>au^aU,  26th  NoTember,  1882,  20  S.  K  B. 
164. 
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make  up  a  title  to,  receive  and  discbarge,  possefts  and  enjoy,  sell  or 
dispose  of  the  said  moveable  estate  in  the  same  manner  as  if  the  said 
absent  person  were  dead. 

V.  Frovision  for  disposal  of  heritable  estate  after  twenty  years 
absence  where  no  previous  deliverance  relative  to  income  under  §  1. — 
In  the  case  of  any  person  who  has  been  absent  from  Scotland,  or 
who  ha9  disappeared  for  a  period  of  twenty  years  or  upwards,  and 
who  has  not  been  heard  of  for  twenty  years,  and  who  at  the  time  of 
his  leaving  or  disappearance  was  possessed  of  or  entitled  to  heritable 
estate  in  Scotland,  or  who  has  since  become  entitled  to  heritable 
estate  there,  it  shall  be  competent  to  any  person  entitled  to  succeed 
to  said  absent  person  in  such  heritable  estate  to  present  a  petition  to 
the  Court  setting  forth  the  said  facts ;  and  after  proof  of  the  said 
facts,  and  of  the  petitioner's  being  entitled  as  aforesaid,  and  after 
such  procedure  and  inquiry,  by  advertisement  or  otherwise,  as  the 
Court  may  direct,  the  Court  may  grant  authority  to  the  petitioner  to 
make  up  a  title  to,  enter  into  possession  of  and  enjoy,  and  sell  or 
dispose  of  the  said  heritable  estate  in  the  same  manner  as  if  the  said 
absent  person  were  dead.(i) 

VI.  Power  to  dispense  with  consent  of  absent  person  to  sale  of 
property  held  pro  indiviso. — ^Where  the  absent  person  shall  have  been 
one  of  two  or  more  pro  indiviso  proprietors  of  heritable  estate  in 
Scotland,  and  he  shall  not  have  been  heard  of  for  seven  years  or 
upwards  after  his  leaving  Scotland  or  disappearance,  and  where  the 
other  pro  indiviso  proprietor  or  proprietors  shall  desire  to  sell  the 
said  estate,  it  shall  be  competent  to  such  other  pro  indiviso  proprie- 
tor or  proprietors  to  present  a  petition  to  the  Court  setting  forth  the 
said  facts,  and  after  such  procedure  and  inquiry,  by  advertisement  or 
otherwise,  as  the  Court  may  direct,  the  Court  may  grant  authority  to 
the  petitioner  or  petitioners  to  sell  the  said  estate  by  public  roup  or 
private  bargain,  as  the  Court  may  think  fit,  and  the  title  granted  by 
the  said  pro  indiviso  proprietor  or  proprietors  under  such  authority 
shall  be  as  good  and  valid  to  the  purchaser  as  if  the  absent  person 
had  been  a  party  to  the  sale  and  conveyance,  and  in  the  case  of  such 
a  sale  the  share  of  the  price  belonging  to  the  absent  person  shall  be 
paid  into  bank  for  behoof  of  such  absent  person,  and  shall  be  deemed 
to  be  heritable  estate  of  the  said  absent  person,  and  as  such  shall  be 
subject  to  the  provisions  of  sections  one,  three,  and  five  hereof. 

VII.  Claim  of  absent  person  barred  after  thirteen  years  from  dMe 

(cO  In  a  petition  to  uplift  estate,  proof  was  required  (1)  that  the  person  wboee 
■acoession  was  in  question  had  lived  up  to  the  time  at  which  he  became  entitled  to 
the  suooession;  and  (2)  had  not  since  been  heard  of. --Petitions,  TaiMe  and  if' 6^or, 
15th  and  18th  July,  1882, 19  S.  L.  R.  829. 
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of  deliveranee.'^ln  the  event  of  the  absent  person  having  right  to  heri- 
table or  moveable  estate  in  Scotland  as  aforesaid,  or  of  any  person 
entitled  to  succeed  to  or  take  hj  title  derived  from  him  preferably  to 
the  person  who  has  obtained  possession  of  the  heritable  or 
moveable  estate  under  any  of  the  preceding  sections  of  this  Act, 
appearing  and  establishing  his  right  thereto,  he  shall  be  entitled 
to  demand  and  receive  the  fee  or  capital  of  the  said  estate, 
heritable  or  moveable,  where  extant  in  the  hands  of  the  person 
or  persons  who  has  or  have  obtained  possession  thereof  as 
aforesaid,  or  of  any  one  taking  from  him  by  gratuitous  title 
(subject  to  a  claim  for  the  value  of  any  meliorations  made  there- 
upon by  such  person),  or  to  demand  and  receive  the  price  obtained 
for  the  said  property,  where  the  same  has  been  sold,  unless  a  period 
of  thirteen  years  has  elapsed  since  possession  of  the  fee  of  such 
estate  was  obtained  under  the  other  provisions  of  this  Act,  and  after 
the  expiry  of  such  period  of  thirteen  years  all  claim  by  the  absent 
person,  or  those  entitled  to  succeed  or  deriving  right  from  him  as 
aforesaid,  shall  be  barred.  In  no  case  shall  any  -person  who  has 
uplifted  the  income  of  property  under  any  of  the  provisions  of  this 
Act,  or  the  income  of  the  price  obtained  therefor,  prior  to  the  .absent 
person  or  those  in  his  right  as  aforesaid  appearing  and  intimating 
their  claim,  be  liable  to  account  for  or  pay  to  the  absent  person  or 
those  in  his  right  the  income  received  as  aforesaid  prior  to  the  inti- 
mation of  such  claim. 

VIII.  Presumption  of  time  of  death. — For  the  purposes  of  this 
Act,  in  all  cases  where  a  person  has  left  Scotland,  or  has  disappeared, 
and  where  no  presumption  arises  from  the  facts  that  he  died  at  any 
definite  date,  he  shall  be  presumed  to  have  died  on  the  day  which 
will  complete  a  period  of  seven  years  from  the  time  of  his  last  being 
heard  of,  at  or  after  such  leaving  or  disappearance,  (e) 

IX.  Several  persona  may  be  conjomed  in  ofne  petition, — Any  number 
of  persons  entitled  to  succeed  as  aforesaid  may  be  conjoined  in  one 
petition  relating  to  the  estate  of  the  same  absent  person ;  and  any 
person  having  a  limited  right  of  succession  may  appear  as  petitioner 

(e)  In  the  case  of  a  penon  last  heard  of  on  SIst  March,  1843,  it  was  held  that  he 
must  be  presumed  to  be  dead,  and  that  1st  Januaiy,  1860,  was  a  reasonable  date  to 
fix  as  the  date  of  deAth.—Shind's  TruxUes,  16th  January,  1878,  5  R.  627. 

A.  left  this  country  '*  30  years  ago."  His  next-of-kin  applied  under  §  4  of  this  Act 
to  make  up  a  title  and  divide  a  succession,  which  opened  twenty-three  years  after  hia 
disappearance.  Petition  refused,  in  respect  that  in  terms  of  this  section,  A.  must  be 
held  to  have  died  seven  years  after  he  was  last  heard  of,  and  so  to  have  predeeeaaed 
the  opening  of  the  succession.  —  Petition,  Craig^  <£«.,  20th  January,  1882,  19 
S.  Lu  B.  358. 
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to  the  effect  of  hairmg  such  right  made  effeotnal,  snbjeot  to  the  pro- 
▼iflions  of  this  Act.(/) 

X.  Saving  the  fights  of  third  parties, — It  is  hereby  expressly  pro- 
vided and  declared  that  nothing  in  this  Act  contained  shall  be  held 
to  prejudice  or  affect  the  right  of  third  parties,  having  right  to  the 
estate  or  any  part  of  it^  preferable  to  the  right  of  the  absent  person, 
or  to  the  right  of  his  representatives  derived  from  him. 

XI.  Policies  of  assurance  exempted, — This  Act  shall  not  apply  to 
any  claim  nnder  a  policy  of  assurance  upon  the  life  of  any  person  who 
has  been  absent  from  Scotland,  or  who  has  disappeared,  but  the  person 
or  persons  claiming  under  such  policy  shall  be  required  to  prove  the 
death  of  the  person  whose  life  is  assured,  in  the  same  manner  as  if 
this  Act  had  not  been  passed. 

XII.  Jurisdiction. — For  the  purposes  of  this  Act  ''the  Court" 
shall  mean  and  include^ 

(1.)  In  all  cases  one  of  the  Divisions  of  the  Court  of  Session : 
(2.)  In  all  cases  where  the  estate  of  the  absent  person  in  Scotland 
does  not  exceed  in  amount  or  value  the  sum  of  one  hundred 
and  fifty  pounds  sterling,  the  Sheriff-Court  of  the  county  in 
which  said  estate  or  the  greater  part  thereof  is  situate : 
Provided  always,  that  the  value  of  heritable  estate  shall  be 
ascertained  in  terms  of  the  provisions  of  the  40  A;  41  Yict 
c50. 
Xin.  Short  title. — This  Act  may  be  dted  as  the  Presumption  of 
life  Limitation  (Scotland)  Act,  1881. 


XXVII. — An  ACT  for  repealing  certain,  Duties  on  Legacies 
and  Shares  of  Personal  Estates,  and  for  grcmting  other 
Dviies  thereon  in  certain  cases,  36  Oeo.  III.  c.  52. — 
[26th  AprU,  1796.] 

The  following  is  the  arrangement  of  this  Act  :— 
Section  1.  Old  duties  on  receipts.  This  section  repealed  by  35  Sd 
36  Vict.  c.  63,  1872. 
ff  2.  New  duties  granted.  This  section  repealed  by  35  &  36 
Vict.  c.  63, 1872.  For  duties  now  in  force,  see  55  Geo. 
III.  c.  184,  schedule,  Part  III. ;  also,  43  Vict  c.  14, 
§  13 ;  44  Vict  c.  12,  ^  36,  41,  42. 

(/)  Any  number  of  peraons  entitled  to  sncoeed,  including  those  having  a  limited 
light  of  raooefliion,  may  be  conjoined  in  one  petition.— IforriMm,  <(«.,  22nd  July,  1882, 
19&  Lb  R.  442;  Thom9(m,  <£«.,  24th  June,  1882, 19  8.  L.  R.  788. 
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Section    3.  Duties  to  be  under  the  management  of  the  Commiasionen 

of  Stamps.     This  section  repealed  by  35  &  36  Ylct 

a  63,  1872.— See  44  Vict.  c.  12.  §  26,  1881. 
„         4.  Commisaionera  to  appoint  receivers  of  the  duties,  and  to 

keep  accounts. 
„        5.  Commissioners  may  provide  printed  receipts  and  forms. 
„         6.  Duties  to  be  paid  by  executors  or  administrators  cm 

retaining  or  paying  legacies ;  if  not.  paid,  amount  to  be 

Crown  debts. 
„         7.  What  are  deemed  legacies.     This  section  repealed  by 

35  &  36  Vict  c.  63,  1872.— See  now  8  &  9  Vict  c.  76, 

§4. 
„         8.  Mode  of  calculation  of  the  value  of  and  duty  on  annuities ; 

the  duty  to  be  paid  by  instalments. — See  also  16  d(  17 

Vict  c.  51,  §  31. 
„         9.  Mode  of  calculation  of  the  value  of  and  duiy  on  annuities 

payable  out  of  legacies. 
„       10.  Mode  of  calculation  of  the  duty  on  l^;acie8  given  to  pur- 
chase annuities. 
„       11.  Duty  on  legacies  whose  value  can  only  be  ascertained  by 

the  application  of  the  allotted  fond. 
„       12.  Duty  on  legacies  enjoyed  by  persons  in  succession  or 

having  partial  interest  therein. 
„       13.  By  whom  such  duty  is  payable 
„       14.  Plate,  furniture,  t&c,  not  liable  to  duty  till  in  possession 

of  persons  able  to  dispose  thereofl — See  39  Gea  UL 

c.  73  supm. 
„       15.  Duty  on  legacies  enjoyed  in  succession  to  be  chai^ged  as 

such,  whether  taken  under  will  or  by  intestacy. 
„       16.  Duty  on  legacies  in  joint  tenancy. 
„      17.  Duty  on  legacies  subject  to  contingencies. 
„       18.  Duty  on  legacies  subject  to  power  of  appointment 
„       19.  Duty  on  personal  estate  directed  to  be  applied  in  purchase 

of  real  estate. 
„      20.  Duty  on  estatesjpurate^  vie  applicable  as  personal  estate. 
„      21.  Money  left  to  pay  duty  not  chargeable  as  a  legacy. 
„      22.  Duty  on  property  not  reduced  into  money. 
„       23.  Duty  on  legacies  not  satisfied  in  money. 
„       24.  Legatees  refusing  to  allow  duty  liable  to  pay  the  costs  of 

any  suit 
„  .    25.  In  administration  suits,  the  Court  to  provide  for  the  pay« 

ment  of  duty. 
„       26.  Executors,  &c.,  may  pay  legacies  aud  duty  in  part 
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Section  27.  No  legacy  liable  to  dutj  to  be  paid  without  a  receipt, 

duly  stamped.     Copy  of  entry  at  the  office  of  payment 

of  duty  to  be  evidence, 
y,      28.  Penalty  of  ten  per  cent,  for  paying  or  receiving  legacy 

without  stamped  receipt. 
„       29.  Receipts  to  be  stamped  within  twenty-one  days  after 

date,  and  after  that  time,  on  payment  of  penalty ;  but 

none  to  be  stamped  unless  duty  be  paid. 
„       30.  Mistakes  in  paying  duty  may  be  rectified  by  the  Commis- 

sioners. 
„       31.  Persons  paying  or  receiving  legacies  contrary  to  this  Act 

indemnified  on  discovering  the  other  offender. 
„       32.  If  legatee  be  an  infkat  or  absent,  money  to  be  paid  into 

the  bank. — See  also  37  Geo.  III.  c.  135  injra. 
„       33.  Power  to  the  Commissioners  to  compound  the  duty. — 

See  also  43  Yict.  c.  U,  §  11 ;  and  44  Vict  c.  12,  §  43. 
„       34.  If  legacy  be  refunded,  duty  to  be  repaid. 
„       35.  Executors,  previous  to  retaining  their  own  legacies,  to 

transmit  particulars,  &c.,  to  the  Commissioners. — See 

also  28  &  29  Vict  c.  104,  Part  V. 
„       36.  Beceipts  for  legacies.     Bepealed  by  35  &  36  Vict.  c.  63, 

1872. 
„       37.  If  probate  or  administration  be  revoked,  any  duty  which 

has  been  improperly  paid  to  be  returned,  or,  if  properly 

paid,  to  be  allowed. 
„       38.  Persons  swearing  falsely  guilty  of  perjury. 
„       39.  Penalty  of  £500  for  altering  receipta 
„       40.  Persons  forging  stamps,  <&c.,  to  suffer  deatL     Bepealed 

by  34  A  35  Yict.  a  116,  1871. 
„       41.  Beceipts  duly  stamped  under  this  Act  not  liable  to 

receipt  duty. 
„       42.  Extension  of  powers  of  former  Acts.    Bepealed  by  35  & 

36  Vict  a  63,  1872. 
„       43.  Beoovery  and  application  of  penalties  sued  for  within 

three  months.     Bepealed  in  effect  by  31  &  32  Vict 

c  124,  §  9,  1868. 
„       44.  Becovery  and  application  of  penalties  not  sued  for  within 

three  months. 
„       45.  Duties  to  be  paid  to  Beceiver-Qeneral,  &c.     Bepealed  by 

34  &  35  Vict  a  116,1871. 
„       46.  Application  of  duties.      Bepealed  by  34  A;  35  Vict 

a  116,  1871. 
„      47.  Limitation  of  actiona 

Schedule  repealed  by  last-mentioned  Act. — See  p.  438. 
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I,  II.,  IIL  repealed  by  85  &  36  Vict  c  63  (1872). 

lY.  And  be  it  farther  enacted,  That  the  said  Commissioners  shall, 
by  writing  under  their  hands  and  seals,  or  the  hands  and  seals  of  the 
major  part  of  them,  appoint  proper  persons  in  the  several  counties, 
shires,  stewartries,  ridings,  and  divisions  in  Great  Britain(A),  as 
occasion  shall  require,  to  collect  and  receive  the  duties  hereby 
imposed,  and  to  keep  proper  accounts  thereof,  to  be  transmitted  to 
the  head  office  of  the  sa;Ld  Commissioners ;  and  upon  payment  of  any 
such  duty,  if  paid  at  the  head  office  of  the  said  Commissioners,  the 
said  Commissioners  shall  cause  the  same  to  be  duly  entered  in  their 
books,  and  to  be  set  down  therein  to  the  account  of  the  personal 
estate  in  respect  whereof  the  said  duty  shall  be  paid,  and  shall  make 
like  entries  in  their  books,  upon  transmission  of  the  proper  accounts 
for  that  purpose  from  the  several  officers  to  be  appointed  by  the  said 
Commissioners  in  the  different  counties,  shires,  stewartries,  ridings, 
and  divisions  aforesaid,  to  whom  they  shall  from  time  to  time  give 
proper  orders  for  such  purpose  ;  and  the  accounts  of  such  payments 
shall  be  kept,  with  proper  references,  in  alphabetical  order,  according 
to  the  surname  of  the  testator,  testatrix,  or  intestate,  in  respect  of 
whose  personal  estate  such  payments  shall  have  been  made  respec- 
tively, so  that  it  may  at  all  times  appear  upon  the  books  of  the  said 
Commissioners  what  payments  have  been  made  in  respect  of  the  per- 
sonal estate  of  any  testator,  testatrix,  or  intestate. 

y.  And  in  order  that  all  persons  may  be  enabled  to  take  receipts 
and  discharges  on  the  payment  or  satis&ction  of  any  legacy,  or  residue 
of  any  pereonal  estate,  or  any  part  thereof,  according  to  the  directions 
prescribed  by  this  Act :  Be  it  further  enacted.  That  it  shall  be  lawful 
for  the  said  Commissioners  of  Stamp  Duties,  from  time  to  time,  to 
provide  sufficient  quantities  of  paper  adapted  for  such  receipts  or 
discharges  as  aforesaid,  and  to  cause  to  be  printed  thereon  the  form 
of  words  in  the  schedule  hereunto  annexed(») ;  and  it  shall  also  be 
lawful  for  any  of  his  Majesty's  subjects,  requiring  such  receipts  or 
discharges,  to  cause  the  same  to  be  duly  filled  up  with  sums,  names, 
and  date,  according  to  the  provisions  before  mentioned,  and  also 
upon  any  vellum  or  parchment,  or  upon  any  other  paper  not  provided 
by  the  said  Commissioners,  to  use  the  like  form  whenever  there  shall 
be  occasion. 

YI.  And  be  it  further  enacted.  That  the  duties  hereby  imposed 
shall,  in  all  cases  in  which  it  is  not  hereby  otherwise  provided(A:),  be 


(h)  PenoDB  are  tbuB  en&bled  to  pay  the  duties  in  the  diatriot  in  whicli  th^y  i 
(i)  See  present  forms  in  §§  304-306  supra, 
{k)  The  cases  here  referred  to  as  otherwise  provided  for  are  those  provided  for  hf 
§  9, 13,  and  14  infm. 
The  oases  provided  for  hy  this  section  embiaoe--(l)  an  absolute  peomuary  legacy; 


Digitized  by  LjOOQIC 


86  GEO.  IlL  C.  62  (1796).  413 

accounted  for,  answered,  and  paid  by  tbe  person  or  persons  having  or 
taking  the  burthen  of  the  execution  of  the  will  or  other  testamentary 
instrument)  or  the  administration  of  the  personal  estate  of  any  person 
deceased,  upon  retainer  for  his,  her,  or  their  own  benefit(Q,  or  for  the 
benefit  of  any  other  person  or  persons,  of  any  legacy,  or  any  part  of 
any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of 
such  residue,  which  he,  she,  or  they  shall  be  entitled  so  to  retain, 
either  in  his,  her,  or  their  own  right,  or  in  the  right  or  for  the  benefit 
of  any  other  person  or  persons ;  and  also  upon  delivery,  payment,  or 
other  satisfaction  or  discharge  whatsoever,  of  any  legacy,  or  any  part 
of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part 
of  such  residue,  to  which  any  other  person  or  persons  shall  be 
entitled(m);  and  in  case  any  person  or  persons  having  or  taking 
the  burthen  of  such  execution  or  administration  as  aforesaid,  shall 
retain  for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any 
other  person  or  persons,  any  legacy,  or  any  part  of  any  legacy,  or  the 
residue  of  any  personal  estate,  or  any  part  of  such  residue,  which  such 
person  or  persons  shall  be  entitled  so  to  retain  either  in  his,  her,  or 
their  own  right,  or  in  the  right  or  for  the  benefit  of  any  other  person 
or  persons,  and  upon  which  any  duty  shall  be  chargeable  by  virtue 
of  this  Act,  not  having  first  paid  such  duty,  or  shall  deliver,  pay,  or 
otherwise  howsoever  satisfy  or  discharge  any  legacy,  or  any  part  of 
any  legacy,  or  the  residue  of  any  personal  estate,  or  any  part  thereof, 
to  which  any  other  person  or  persons  shall  be  entitled,  and  upon 
which  any  duty  shall  be  chargeable  by  virtue  of  this  Act,  having 
received  or  deducted  the  duty  so  chargeable,  then,  and  in  every  of 
such  cases,  the  duty  which  shall  be  due  ancl  payable  upon  every  such 
legacy,  and  part  of  legacy  and  residue,  and  part  of  residue  respec- 
tively, and  which  shall  not  have  been  duly  paid  and  satisfied  to  his 
Majesty,  his  heirs  and  successors,  according  to  the  provisions  of  this 
Act,  shall  be  a  debt  of  such  person  or  persons  having  or  taking  the 
burthen  of  such  execution  or  administration  as  aforesaid  to  his 
Majesty,  his  heirs  and  successors;  and  in  case  any  such  person 
or  persons  so  having  or  taking  the  burthen  of  such  execution  or 
administration  as  aforesaid  shall  deliver,  pay,  or  otherwise  how- 
soever satisfy  or  discharge  any  such  legacy  or  residue,  or  any 
part  of  any  such  legacy  or    residue,  to  or  for    the    benefit    of 

(2)  an  abiolate  specifio  legacy  of  funded  property ;  (3)  an  absolute  apedflo  legacy 
of  hotuehold  furniture,  &c  ;  (4)  an  abeolute  speciflo  legacy  of  leasehold  property ; 

(5)  a  legacy  of  money  to  a  minor,  with  interest  for  maintenance  during  minority ; 

(6)  a  legacy  to  an  infant  considered  to  cany  interest ;  (7)  an  absolute  pecuniary 
legacy  without  interest,  the  payment  of  which  is  deferred;  (8)  a  bequest  of  the 
residue  with  a  legacy  payable  thereout. 

<I)  See  §  36  of  Act 

(m)  See  §§27,  28,  29  of  Act. 
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any  person  or  persons  entitled  thereto,  without  having  received  or 
deducted  the  duty  chargeable  thereon  (such  duty  not  having  been 
first  duly  paid  to  his  Majesty,  his  heirs  or  successors,  according 
to  the  provisions  herein  contained),  then  and  in  every  such  case  such 
duty  shall  be  a  debt  to  his  Majesty,  his  heirs  and  successors,  both  of 
the  person  or  persons  who  shall  make  such  delivery,  payment^ 
satisfaction,  or  discharge,  and  of  the  person  or  persons  to  whom  the 
same  shall  be  made. 

VII.  Repealed  by  35  &  36  Vict.  c.  63  (1872). 

VIII.  And  be  it  further  enacted(o).  That  the  value  of  any  legacy 
given  by  way  of  annuity,  whether  payable  annually  or  otherwise,  for 
any  life  or  lives,  or  for  years  determinable  on  any  life  or  lives,  or 
for  years  or  other  period  of  time,  shall  be  calculated,  and  the  duty 
chargeable  thereon  shall  be  charged,  according  to  the  tables  in  the 
schedule  hereunto  annexed(/7);  and  the  duty  chargeable  on  such 
annuity  shall  be  paid  by  four  equal  payments,  the  first  of  which 
payments  of  duty  shall  be  made  before  or  on  completing  the  payment 
of  the  first  year's  annuity,  and  the  three  others  of  such  payments  of 
duty  shall  be  made  in  like  manner  successively,  before  or  on  complet- 
ing the  respective  payments  of  the  three  succeeding  years'  annuity 
respectively(g) ;  and  the  value  of  any  such  annuity,  if  determinable 
upon  any  contingency  besides  the  death  of  any  person  or  persons, 
shall  be  calculated  without  regard  to  such  contingency (r) ;  Provided 
always,  that  if  any  such  annuity  shall  determine  by  the  death  of  any 
person,  before  four  years'  payment  of  such  annuity  shall  become  due 
and  payable,  then  and  in  such  case  the  duty  shall  be  payable  in 
proportion  only  to  so  many  of  the  payments  of  the  said  annuity  as 
actually  accrued  and  became  due  and  payable ;  and  in  case  any  such 
annuity  shall  at  any  time  determine  upon  any  other  contingency 

(o)  The  cases  provided  for  by  this  section  embrace— (1)  a  simple  annuity  for  life ; 
(2)  an  annuity  to  one  person  during  the  life  of  another ;  (3)  an  annuity  for  a  giTen 
term  of  years ;  (4)  an  annuity  determinable  on  a  contingency  besides  death ;  (5) 
an  annuity  to  two  persons  for  their  joint  lives  and  the  life  of  the  survivor ;  (6)  an 
annuity  for  the  joint  continuance  of  two  lives ;  (7)  a  contingent  pecuniary  lega^  to 
a  minor  without  interest. 

(p)  Other  tables  are  now  substituted  by  16  fc  17  Vict.  e.  51  ii^ra. 

{q)  The  value  of  an  annuity  depends  on  the  age  of  the  annuitant.  [The  <nraw»p]^ 
noted  under  this  and  the  following  sections  are  taken  substantially  from  J.  H. 
Brady's  ''Abstracts  of  the  Legacy  Acts, **> London,  1851.]  A.  gives  to  B.,  his  brother, 
an  annuity  of  £100  for  his  life.  The  age  of  B.  we  will  suppose  to  be  fifty.  The  value 
of  this  annuity  then,  by  the  tables  annexed  to  16  &  17  Vict,  c  51,  is  £1242, 19s.  6d., 
and  the  legacy  duty  thereon,  at  3  per  cent.,  the  rate  to  which  a  brother  is  liable,  is 
^7,  5s.  9d.  One-fourth  of  this  latter  sum,  therefore,  will  be  payable  by  B.  yearly 
out  of  the  first  four  years'  payments  of  his  annuity,  provided  he  lives  so  loog.— See 
illustrations  on  page  481  below. 

(r)  See§17of  Act 
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than  tlie  death  of  any  person  or  person8(«),  then  and  in  such  case, 
not  only  all  payments  of  duty  which  would  otherwise  become  due 
after  the  happening  of  such  contingency,  if  any  such  would  become 
due,  shall  cease,  but  it  shall  be  lawful  for  the  person  or  persons  who 
shall  have  paid  any  duties  which  shall  have  previously  become  due, 
to  apply  for  and  obtain  a  return  of  so  much  of  the  duty  so  paid 
as  will  reduce  the  same  to  the  like  duty  as  would  have  been  payable 
by  such  person  or  persons  for  such  annuity,  calculated  according  to 
the  term  for  which  the  same  shall  have  endured ;  which  abatement 
the  said  Commissioners  for  Management  of  the  Stamp  Duties  shall 
settle  and  determine  according  to  the  tables  in  the  schedule  hereunto 
annexed,  and  shall  cause  the  amount  of  such  abatement  to  be  paid  to 
the  person  or  persons  entitled  to  the  same  out  of  any  moneys  in  their 
hands  arising  from  the  duties  imposed  by  this  Act.(^) 

IX.  And  be  it  further  enacted.  That  the  value  of  any  legacy 
given  by  way  of  annuity  for  any  life  or  lives,  or  for  years  determin- 
able on  any  life  or  lives,  or  for  years  or  other  period  of  time,  and 
charged  on  and  made  payable  out  of  any  other  legacy  or  legacies, 
shall  be  calculated,  and  the  duty  shall  be  charged  thereon,  in  the 
same  manner  as  hereinbefore  directed  with  respect  to  other  annuities ; 
and  the  duty  on  the  legacy  charged  with  such  annuity,  if  any  duty 
shall  be  payable  for  such  legacy,  shall  be  calculated  on  the  value  of 
such  legacy  after  deducting  the  value  of  such  annuity ;  and  the  duty 
for  such  annuity  shall  be  paid  by  the  person  or  persons  entitled  to 
the  legacy  or  legacies  charged  with  such  annuity,  by  four  equal  pay- 
ments, in  the  same  manner  as  the  same  would  be  payable  according 
to  the  provisions  hereinbefore  contained,  if  such  annuity  had  been  a 
direct  gift  to  the  annuitant,  and  subject  to  the  like  proviso  in  case 
such  annuity  shall  determine  before  four  years'  payment  shall  become 
due ;  and  the  payment  which  shall  be  made  for  such  duty  shall  be 
retained  by  the  person  or  persons  paying  the  same,  out  of  the  first 

(s)  ExampU. — Suppose  an  annuity  of  £100  had  been  given  by  A.  to  B.,  his  brother, 
aged  twenty,  for  his  life,  provided  he  should  not  marry.  B.  marries  on  the  expiry 
of  eight  years.  He  has  previously  paid  the  whole  duty  of  £51, 17s,  5d.;  but  as  his 
annuity  has  only  endured  eight  years  instead  of  for  Ufe,  the  return  of  .duty  which  he 
will  be  entitled  to  will  be  calculated  as  follows : — 

Value. 
B.  has  paid  upon  the  value  of  an  annuity  of  £100  for  life,  £1729    9    6 

Deduct  therefrom  the  value  of  an  annuity  of  £100  for 

eight  years, 673    5    0 

There  remains  in  value  overpaid,  .       .        .         £1056    4    6 

The  duty  upon  which  at  3  per  cent,  is  £31, 138.  7d.,  which  sum  so  overpaid,  B.  is 

entitled  to  receive  back. 

.    (t)  ThiBsectioninfiorporatedintoie&Uyiot.  o.51,by§32ofthat  Act. 
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four  years  payments  of  such  annuity,  if  so  many  shall  become  due, 
or  out  of  so  many  of  such  payments  as  shall  become  due,  by  equal 
portions,  (tt) 

X.  And  be  it  further  enacted(i7),  That  the  duty  payable  upon  any 
legacy  given  by  direction  to  purchase  with  any  personal  estate  of  the 
testator  or  testatrix,  or  any  part  thereof,  an  annuity  of  a  certain 
amount(ti7)  for  the  life  or  lives  of  any  person  or  persons  or  any  other 
term,  shall  be  calculated  upon  the  sum  necessary  to  purchase  sach 
annuity  according  to  the  tables  before  mentioned,  and  shall  be 
deducted  from  such  sum,  and  paid  as  in  the  case  of  other  pecuniary 
legacies ;  and  the  person  or  persons  paying  or  satisfying  such  legacy, 
and  the  person  or  persons  for  whose  benefit  the  same  shaU  be  paid  or 
satisfied,  shall  be  discharged,  by  payment  of  such  duty  so  calculated 
as  aforesaid,  from  all  other  demands  in  respect  of  the  duty  payable 
on  such  legacy  ;  and  the  annuity  to  be  purchased  for  the  benefit  of 
the  person  or  persons  entitled  to  the  benefit  of  such  legacy  shall  be 
reduced  in  proportion  to  the  amount  of  the  duty  payable  thereon 
as  aforesaid,  such  reduction  to  be  calculated  in  the  same  manner 
as  the  duty  so  payable  is  hereinbefore  directed  to  be  calculated ;  and 
the  purchase  of  such  reduced  annuity,  together  with  the  payment 
of  such  duty,  shall  satisfy  and  discharge  such  legacy  as  fully  as  if  an 
azmuity  had  been  purchased  equal  in  amount  to  the  annuity  so  directed 
to  be  purchased. 

XI.  And  be  it  further  enacted(a;),  That  if  any  benefit  shall  be 

(tf)  This  section  deals  with  the  case  of  annuity  payable  out  of  a  legacy.  Example, 
— ^A  legacy  of  £1000  is  bequeathed  to  0.  subject  to  the  payment  of  an  annuity  of  £10 
to  D.,  aged  forty,  for  his  life.  The  value  of  the  said  annuity  is  £148,  15s.  (upon 
which  duty  is  to  be  paid  as  before  noted  respecting  annuities),  which  being  deducted 
from  the  legacy  of  £1000,  leaves  £851,  5s.  upon  which  0.  is  chargeable  with  duty 
according  to  the  rate  to  which  he  is  liable. 

But  see  §  36  of  44  Vict,  a  12,  as  to  relief  from  legacy  duty  in  certain  oases  ;  also 
§§  41-43  of  same  Act,  and  §  1 1  of  43  Yict.  c  14. 

(v)  See  note  (t)  tupra.  This  section  embraces  the  cases  of— (1)  a  legacy  bj  diree> 
tions  to  purchase  an  annuity  of  a  certain  amount ;  (2)  a  legacy  of  a  given  sum  to 
purchase  an  annuity. 

(tf)  Example.— All  annuity  of  £100  is  directed  to  be  purchased  for  the  life  of  C, 
aged  thirty,  the  brother  of  the  deceased.  The  value  of  such  annuity  is  £1644, 7s.  €d., 
the  duty  on  which  at  3  per  cent,  is  £49,  6s.  6d.,  which  amount  of  duty  will  purchase 
(acoording  to  the  said  tables)  for  the  same  life  an  annuity  of  £3 ;  and  this  sum 
being  deducted  from  the  annuity  directed  to  be  purchased,  leaves  £97  as  tho 
abated  annuity  to  be  purchased  by  the  executor.  A  readier  mode  of  ascertaining 
this  is  to  deduct  the  rate  of  duty  per  cent.,  to  which  the  annuitant  is  liable  from 
every  £100  of  the  annuity  itself,  and  the  remainder  will  be  the  reduced  annuity  to 
be  purchased. 

{x)  See  note  (<)  tupra  ;  also  §  87  of  16  &  17  Vict.  c.  51.  This  section  deals  with 
the  case  of  a  legacy,  the  amount  of  which  cftn  only  be  ascertained  from  time  to 
time  by  application  of  the  allotted  fund.  Example,— A.  gives  to  his  exeenion 
£1000,  to  apply  the  income  therefrom,  or  so  much  thereof  as  they  think  fit,  witii  a 
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given  by  any  will  or  testamentary  instrument,  in  such  terms  that  the 
amount  or  value  of  such  benefit  can  only  be  ascertained  from  time 
to  time  by  the  actual  application  for  that  purpose  of  the  fund 
allotted  for  such  purpose,  or  made  chargeable  therewith ;  or  if  the 
amount  or  value  of  any  benefit  given  by  any  will  or  testamentary 
instrument)  cannot,  by  reason  of  the  form  and  manner  of  the  gift, 
be  so  ascertained  that  the  duty  can  be  charged  thereon  under  any 
other  of  the  directions  herein  contained;  then,  and  in  every  such 
case,  such  duty  shall  be  charged  upon  the  several  sums  of  money 
or  effects  which  shall  be  applied  from  time  to  time  for  the  purposes 
directed  by  such  will  or  testamentary  instrument,  as  separate  and 
distinct  legacies  or  bequests,  and  shall  be  paid  out  of  the  fund  appli* 
cable  for  such  purposes,  or  charged  with  answering  the  same. 

XIL  And  be  it  further  enacted(y),  That  the  duty  payable  on  a 

portion  of  the  principal  from  time  to  time,  if  they  think  fit,  for  the  benefit  of  his 
son  B.  during  his  minority,  and  to  pay  the  principal,  with  accumulations,  if  any,  or 
what  may  remain  thereof,  to  B.  on  his  attaining  twenty-one,  or,  should  he  die  under 
that  age,  to  another  liable  to  a  different  rate  of  duty.  The  executors  in  such  a  case 
may  apply  £20  one  year,  £50  the  next,  and  so  on.  Upon  the  sums,  therefore, 
a$  applied,  the  duty  is  payable ;  and  the  duty  upon  what  may  remain  in  the  execu- 
tors' hands,  on  B.  attaining  twenty-one,  or  dying  under  that  age,  will  not  be  payable 
until  one  of  those  events  takes  place,  and  then  either  at  the  rate  to  which  B.  is 
liable,  or  at  that  which  may  be  chargeable,  in  the  event  of  his  death,  to  the  party 
who  in  that  case  would  become  entitled. 

§  43  of  44  Vict.  c.  12  provides  for  a  claim  for  legacy  duty  under  a  wHl  being 
oompounded  for  a  single  immediate  payment. 

ip)  See  note  (t)  supra. 

This  section  embraces  the  cases  of  (1)  a  legacy  to  different  persons  in  succession, 
who  are  liable  to  the  same  rate  of  duty;  (2)  a  legacy  to  different  persons  in  succes- 
sion, who  are  liable  to  different  rates  of  duty ;  (3)  a  legacy  in  succession,  with  a 
partial  interest  payable  thereout.  Example  1.— A.  gives  his  executors  £1000  to 
invest,  and  pay  the  income  to  his  son  B.  for  life,  and  after  his  death  to  his  son  C. 
for  life,  and  after  the  death  of  the  survivor  to  his  son  D.  These  persons  being 
liable  to  the  same  rate  of  duty,  1  per  oent.  is  payable  upon  the  principal  immedi- 
ately, as  though  it  had  been  a  simple  legacy  to  B. ;  and  B.  and  0.  thus  take  a 
reduced  annuity  for  their  respective  lives,  and  D.,  after  their  deaths,  takes  the 
reduced  principal. 

See  §  41  of  44  Yict.  c  12  as  to  the  cases  where  1  per  cent,  duty  is  now  payable. 

Example  2.— A.  gives  to  his  executors  £1000  to  invest,  and  pay  the  income  to  his 
brother  B.,  aged  forty,  for  life ;  and  after  B.'s  death  to  B.'s  wife,  aged  thirty-five, 
for  her  life;  and  after  the  death  of  the  survivor,  the  principal  among  their 
children.     The  income  is  £40,  the  value  of  which  for  the  life  of  B.,  aged  forty, 

is £595    0    0 

And  the  duty  at  3  per  cent,  is        .  .  .  .  .  •       17  17    0 

Which  duty  is  payable  as  directed  by  §  8  of  this  Aet. 

After  B.  's  death,  his  wife,  a  stranger  in  blood  to  A.,  and  whose  age  is  then 
tiiirty-five,  becomes  entitled  to  the  income.  The  value  of  the 
annuity  tolher  is  •  .  .  .  .  •  .      629  19    0 

The  duty  on  which  at  10  per  cent,  is 63    0    0 

Which  duty  is  payable  as  above. 

2e 
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legacy,  or  residue  or  part  of  residne  of  any  personal  estate  given  to 
or  for  the  benefit  of,  or  so  that  the  same  shall  be  enjoyed  by  different 
persons  in  succession,  who  shall  be  chargeable  with  the  duties 
hereby  imposed  at  one  and  the  same  rate,  shall  be  charged  upon 
and  paid  out  of  the  legacy,  or  residue  or  part  of  residue,  so  given,  as 
in  the  case  of  a  legacy  to  one  person;  and  where  any  legacy,  or 
residue  or  part  of  residue,  shall  be  given  to  or  for  the  benefit  of,  or 
so  that  the  same  shall  be  enjoyed  by  different  persons  in  succession, 
some  or  one  of  whom  shall  be  chargeable  with  no  duty,  or  some  of 
whom  shall  be  chargeable  with  diffsrent  rates  of  duty,  so  that  one 
rate  of  duty  cannot  be  immediately  charged  thereon,  all  persons 
who,  under  or  in  consequence  of  any  such  bequest,  shall  be  entitled 
for  life  only,  or  any  other  temporary  interest,  shall  be  chargeable 
with  the  duty  in  respect  of  such  bequest  in  the  same  manner  as  if 
the  annual  produce  thereof  had  been  given  by  way  of  annuity ;  and 
such  persons  respectively  shall  be  so  chargeable  with  such  duty,  and 
the  same  shall  be  payable  when  they  shall  respectively  become 
entitled  to  and  begin  to  receive  such  produce,  and  shall  be  paid  by 
equal  portions  during  the  aforesaid  term  of  four  years,  if  they  shall 
80  long  continue  to  receive  such  produce;  and  where  any  other 
partial  interest  shall  be  given,  or  shall  arise  out  of  such  property  so 
to  be  enjoyed  in  succession,  the  duty  on  such  partial  interest  shall 
be  chaiged  and  paid  in  the  same  manner  as  the  duty  is  herein- 
before directed  to  be  charged  and  paid  in  like  cases  of  partial 
interests  charged  on  any  property  given  otherwise  than  to  different 
persons  in  succession;  and  all  and  every  person  and  persons  who 
shall  become  absolutely  entitled  to  any  such  legacy,  or  residue  or  part 
of  residue,  so  to  be  enjoyed  in  succession,  shall,  when  and  as  such 
person  or  persons  respectively  shall  receive  the  same,  or  begin  to 
enjoy  the  benefit  thereof,  be  chargeable  with  and  pay  the  duty 
for  the  same,  or  such  part  thereof  as  shall  be  so  received,  or  of 
which  the  benefit  shall  be  so  enjoyed,  in  the  same  manner  as  if 
the  same  had  come  to  such  person  or  persons  immediately  on  the 
death  of  the  person  by  whom  such  property  shall  have  been  given  to 
be  enjoyed,  or  in  such  manner  that  the  same  shall  be  enjoyed  in 
succession. 

XIII.  And  be  it  further  enacted.  That  the  duty  payable  on  any 
legacy,  or  residue  or  part  of  residue,  so  given  to  or  so  to  be  enjoyed 
by  different  persons  in  succession,  upon  whom  the  duty  shall  be 

After  the  death  of  the  stirnyor,  their  children  beoome  entiiled  to  the  capital, 
upon  which  duty  is  then  payable  at  8  per  cent. 

See  afl  to  compounding  the  duty,  §  11  of  43  Viot.  o.  14,  and  §  43  of  44  Viotw  o.  13, 
infm. 
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chargeable  at  one  and  the  same  rate,  shall  be  deducted  and  paid  by 
the  person  or  persons  having  or  taking  the  burthen  of  the  execution 
of  the  will  or  testamentary  instrument  under  which  the  title  thereto 
shall  arise,  upon  payment  or  other  satisfaction  or  discharge  of  every 
or  any  part  of  such  legacy,  or  residue  or  part  of  residue,  to  any 
trustee  or  trustees,  or  any  other  person  or  persons  to  whom  the  same 
shall  be  payable  or  paid  in  trust,  or  for  the  benefit  of  the  persons  so 
entitled  thereto  in  succession ;  and  if  the  same  shall  not  be  so  paid 
or  satisfied  to  any  such  trustee  or  trustees,  then  such  duty  shall  be 
deducted  and  paid  out  of  the  capital  of  the  property  so  given,  upon 
receipt,  by  any  of  the  persons  so  entitled  in  succession,  of  any  pro- 
duce of  such  capital,  or  any  part  thereof,  according  to  the  amount  of 
the  capital  of  which  such  produce  shall  be  so  received ;  and  where 
the  duty  chargeable  upon  any  such  bequest  for  the  benefit  of  or  to  be 
enjoyed  by  different  persons  in  succession  shall  be  chargeable  at 
different  rates,  so  that  the  same  cannot  be  paid  at  one  and  the  same 
time,  but  must  be  paid  in  succession  as  aforesaid,  then  and  in  such 
case  all  and  every  the  person  or  persons  having  or  taking  the 
burthen  of  the  execution  of  the  will  or  testamentary  instrument  in 
which  such  bequest  shall  be  contained  shall  be  chargeable  with  such 
duties  in  succession,  in  the  same  manner  as  such  persons  would  be 
chargeable  with  the  like  duties  in  case  of  immediate  bequest ;  unless 
the  property  bequeathed  shall  have  been  paid  or  otherwise  satisfied 
to  or  vested  in  any  trustees  or  trustee  as  aforesaid,  in  which  case 
such  trustees  or  trustee^  or  his,  her,  or  their  representatives,  shall  be 
chargeable  with  the  duties  for  and  in  respect  of  such  property  so 
vested  in  him,  her,  or  them  respectively  in  such  and  the  same 
manner  as  if  he,  she,  or  they  had  had  or  taken  the  burthen  of  the 
execution  of  the  will  or  testamentary  instrument  by  which  such 
bequest  shall  have  been  made;  and  in  like  manner,  where  any 
partial  interest  shall  be  given,  or  shall  arise  out  of  any  such  property 
so  to  be  enjoyed  in  succession,  and  such  partial  interest  shall  be 
satisfied  or  paid  by  the  person  or  persons  so  enjoying  such  property, 
such  person  or  persons  shall  be  chargeable  with  the  duties  for  and 
in  respect  of  such  partial  interest^  and  shall  retain  and  pay  the  same 
accordingly,  in  such  and  the  same  manner  as  if  he,  she,  or  they  had 
had  or  taken  the  burthen  of  the  execution  of  the  will  or  testamentary 
instrument  by  which  such  partial  Instrument  shall  have  been  created ; 
and  in  all  such  cases  the  person  or  persons  so  chargeable  with  duty 
shall  be  debtors  to  the  ELing^s  Majesty,  his  heirs  and  successors,  in 
like  manner,  and  shall  be  subject  to  the  like  penalties,  as  the  person 
or  persons  having  or  taking  the  burthen  of  the  execution  of  such  will 
or  testamentary  instrument  are  hereby  made  chargeable  and  sub* 
ject  to. 
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XIV.  Provided  always,  and  be  it  further  enact6d(2),  That  no  duty 
shall  be  paid  on  any  articles  of  plate,  furniture,  or  other  things,  not 
yielding  any  income,  and  given  to  or  for  the  benefit  of,  or  so  as  that 
the  same  be  enjoyed  by,  different  persons  in  succession,  whilst  the 
same  shall  be  so  enjoyed  in  kind  only  by  any  person  or  persons  not 
having  any  power  of  selling  or  disposing  thereof,  so  as  to  convert  the 
same  into  money  or  other  property  yielding  an  income ;  but  if  the 
same  shaU  be  actually  sold  or  disposed  of,  or  shall  come  to  any  person 
or  persons  having  power  to  sell  or  dispose  thereof,  or  having  an  abso- 
lute interest  therein,  then,  and  in  each  and  every  such  case,  the  same 
duty  shall  be  chargeable  and  paid  thereon  as  if  the  same  had  been 
originally  given  absolutely,  and  with  full  power  to  sell  or  dispose 
thereof,  and  shall  be  chargeable  upon  and  paid  by  the  person  or 
persons  for  whose  benefit  the  same  shall  be  sold,  or  who  shall  have 
power  to  sell  or  dispose  thereof,  or  an  absolute  interest  therein,  and 
shall  become  the  debt  of  such  person  or  persons ;  but  shall  not  be  a 
charge  on  any  person  or  persons  by  reason  of  his,  her,  or  their  having 
assented  to  such  bequest,  as  the  person  or  persons  having  or  taking 
the  burthen  of  the  execution  of  the  will  or  testamentary  instrument 
by  which  such  bequest  shall  have  been  made. 

XY.  Provided  always,  and  be  it  further  enacted.  That  where  any 
legacy,  or  any  residue  or  part  of  residue,  shall  be  so  given  by  any  will 
or  testamentary  instrument,  that  different  persons  shall  become 
entitled  thereto  in  succession,  the  duty  shaU  be  charged  thereon  as 
given  to  be  enjoyed  in  succession,  whether  the  person  or  persons 
entitled  thereto  shall  take  the  same  under  or  by  virtue  of  such  will 
or  testamentary  instrument^  and  the  dispositions  therein  contained, 
or  in  default  of  such  dispositions,  and  as  entitled  by  intestacy. 

XYI.  And  be  it  further  enacted(a),  That  where  any  legacy,  or 
residue  or  part  of  residue,  shall  be  given  to  or  for  the  benefit  of  any 
person  or  persons  in  joint  tenancy,  some  or  one  of  whom  shall  be 

{z)  See  note  {t)  mpra. 

This  section  deals  with  the  case  of  a  legacy  of  plate  and  furniture  to  be  enjojed  in 
BuoceBsion  in  kind.  Example,— A,  bequeaths  household  furniture,  plate,  &&,  to  B. 
for  life,  and  after  B.'s  death  to  C.  for  life,  and  after  the  death  of  B.  and  C.  to  D. 
absolutely.  The  duty  is  not  under  this  section  payable  until  the  property  falls  to  D. 
But  see  the  recent  Acts  noted  under  note  {y)  tujtrcL 

Books,  pictures,  [&o.,  bequeathed  to  any  body  corporate  to  be  preseryed  are 
exempted  from  duty.— 39  Geo.  III.  c.  73  infra, 

(a)  This  section  embraces  the  case  of  a  legacy  in  joint  tenancy  to  two  persons,  the 
one  liable,  and  the  other  not  liable,  to  duty.  ExampU,^lL  house  is  given  by  A.  to 
his  wife  and  son  jointly,  the  former  not  liable  to  duty,  and  the  latter  liable  in  one  per 
oent.  If  both  survive  A.  duty  is  payable  on  his  death  upon  the  son's  half  at  one  per 
cent.,  and  should  the  son  afterwards  survive  his  mother,  or  if  the  tenancy  be  severed 
by  her  in  her  lifetime,  he  then  becomes  liable  to  duty  for  the  other  half,  to  iHiieh  be 
-would  in  either  case  be  entitled. 
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chargeable  with  any  duty  hereby  imposed,  and  some  or  GDfi  of  whom 
shall  not  be  so  chargeable,  the  person  or  persons  chaigeable  with  duty 
shall  pay  such  duty  in  proportion  to  the  interest  of  such  person  or 
persons  respectiyely  in  such  bequest  (6) ;  and  if  any  person  or  persons 
chaigeable  with  duty,  and  entitled  in  joint  tenancy  as  aforesaid(c), 
shall  become  entitled  by  surviyorship,  or  by  severance  of  the  joint 
tenancy,  to  any  larger  interest  in  the  property  bequeathed,  than  that 
in  respect  of  which  such  duty  shall  have  been  paid,  then,  and  in  such 
case,  all  and  every  such  person  or  persons  so  becoming  entitled  by 
survivorship,  or  by  severance,  shall  be  charged  with  the  same  duty 
as  if  the  property  to  which  such  joint  tenant  or  joint  tenants  shall  so 
become  entitled  had  been  originally  given  to  or  for  the  benefit  of  such 
person  or  persons  only, 

X  YIL  And  be  it  further  enacted(cQ,  That  when  any  legacy,  or  any 
residue  or  part  of  residue,  shall  be  given,  subject  to  any  contingency 
which  may  defeat  such  gift,  and  whereupon  the  same  may  go  to  some 
other  person  or  persons,  such  bequest  (unless  chargeable  as  an  annuity 
under  the  provisions  herein  contained)(e)  shall  be  charged  with  duty 
as  an  absolute  bequest(/)  to  the  person  or  persons  who  shall  take  the 
same  subject  to  such  contingency,  and  such  duty  shall  be  paid  out  of 
the  capital  of  such  legacy,  or  residue  or  part  of  residue,  notwithstand- 
ing the  same  may,  upon  such  contingency,  go  to  some  person  not 
chargeable  with  the  same  duty,  or  with  any  duty ;  and  if  such  con- 
tingency shall  afterwards  happen,  and  the  property  so  bequeathed  shall 
thereupon  go  in  such  manner  that  the  same,  if  taken  immediately  after 
the  death  of  the  testator  or  testatrix,  under  the  same  title,  would  have 
been  chargeable  with  a  higher  rate  of  duty  than  the  duty  so  paid,  the 
person  or  persons  becoming  entitled  thereto  shall  be  charged  with  and 
shall  pay  the  difference  between  the  duty  so  paid,  and  such  higher 
rate  of  duty.(g) 

(&)  See§llofl6&17^ict.o.5Iin/ra. 

(c)  See  ^  2  and  3  iMct. 

{d)  This  section  proYides.for  thQ  case  of  a  legacy  sabject  to  a  contingency  which 
may  defeat  the  gift. 

Example,— A.  givei  £1000  to  his  trasteeB  in  tnut,  to  pay  to  B.,  his  son,  during 
minority,  the  income;  and  should  B.  attain  twenty-one,  the  principal  also;  but 
should  B.  die  under  twenty-one,  to  his  nephew,  O.  On  the  death  of  A.,  B.  pays  one 
per  cent. ;  and  should  he  die  under  twenty-one,  C.  must  pay  the  difference  between  the 
one  per  cent,  and  the  rate  of  three  per  cent,  to  which  he  is  liable.  But  if  the  £1000 
had  been  left  for  the  benefit  of  0.  during  minority,  and  principal  to  him  at  twenty- 
one,  and  should  he  die  under  twenty-one,  to  B.,  the  duty  would  be  payable  at  A.'8 
death  at  three  per  cent.,  and  no  duty  would  be  returned  although  B.  might  succeed 
by  C.  dying  under  age. 

See  recent  Acts  referred  to  in  note  {y)  supra. 

(e)  See§8of  Act. 

(/)  See  §  6  of  Act. 

iff)  See  corresponding  enactment  in  16  &  17  Vict.  o.  51,  §  36. 
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XVIII.  And  be  it  further  enacted(A),  That  where  any  legacy,  or  the 
residue  or  any  part  of  the  residue,  of  any  personal  estate,  shall  be 
subjected  to  any  power  of  appointment  to  or  for  the  benefit  of  any  per- 
son or  persons  specially  named  or  described  as  objects  of  such  power(t ), 
such  property  shall  be  charged  with  duty  as  property  given  to  different 
persons  in  succession(^) ;  and  in  so  charging  such  duly,  not  only  the 
person  and  persons  who  shall  take  previous  or  subject  to  such  power 
of  appointment,  but  also  any  person  and  persons  who  shall  take  under 
or  in  default  of  any  such  appointment,  when  and  as  they  shall  so  take 
respectively,  shall,  in  respect  of  their  several  interests,  whether  pre- 
vious, or  subject  to,  or  under,  or  in  default  of  such  appointment,  be 
charged  with  the  same  duty,  and  in  the  same  manner,  as  if  the  same 
interests  had  been  given  to  him,  her,  or  them  respectively  in  and  by 
the  will  or  testamentary  disposition  containing  such  power,  in  the 
same  order  and  course  of  succession  as  shall  take  place  under  and  by 
virtue  of  such  power  of  appointment^  or  in  default  of  execution 
thereof,  as  the  case  may  happen  to  be ;  and  where  any  property  shall 
be  given  for  any  limited  interest^  and  a  general  and  absolute  power  of 
appointment  shall  also  be  given  to  any  person  or  persons  to  whom 

(h)  This  section  provides  for  the  cases  of  (1)  a  legacy  sabjeot  to  a  power  of  appoint- 
ment  for  the  benefit  of  persons  speoiaUy  named ;  (2)  a  legacy  for  a  limited  intereaty 
with  a  power  of  appointment  to  persons  to  whom  it  wwdd  not  belong  in  default  of 
appointment ;  (3)  a  legacy  with  a  power  of  appointment  to  persons  to  whom  the  same 
wndd  belong  in  default  of  appointment. 

Example  1.  —A.  leavos  £1000  to  B.  for  life»  and  after  his  death  to  C's  children,  as 
B.  shall  appoint.  Duty  is  payable  in  the  first  instance  upon  the  coital,  provided  B. 
and  his  children  be  liable  to  the  same  rate  of  duty ;  but  if  liable  to  different  rates, 
then  by  way  of  annuity :  in  either  case,  in  accordance  with  §  12  of  the  Act,  as  a  legacy 
'in  succession. 

Example  2.~A.  learea  £1000  to  B.  for  life,  or  any  other  tenn,  with  power  to  B.  to 
test  on  it,  but  in  default  of  B.  so  testing,  the  money  to  return  to  A.'b  estate.  The 
duty  is  first  payable  on  B.'s  interest,  and  afterwards,  if  he  should  test,  duty  is  payable 
on  the  capital  according  to  the  rate  to  which  B.  is  liable.  Am  for  instance,  £1000  is 
given  to  B.,  aged  forty,  a  stranger  in  blood  to  A«,  for  his  life,  with  power  to  &  to 
test  on  the  money.    Suppose  the  £1000  to  produce  £40  per  annum. 

Value  of  an  annuity  of  £40  for  a  life  aged  forty,  .  •  .    £595    0    0 

The  duty  upon  which  at  ten  per  cent,  is,  .  .  .  .       59  10    0 


B.  does  not  test  until  he  has  paid  the  whole  duty.     When  he  does 

test,  the  duty  payable  on  the  capital  would  be,      .  .  .    £100    0    0 

Deduct  duty  before  paid  on  life  interest,  .  .  .  .        69  10    0 


Leaves  to  be  paid  by  B.  on  testing,        .....     £40  10    0 

Example  3.->A.  bequeaths  £1000  to  B.  for  life,  and  after  his  death  to  whoever  he 
shall  leave  it,  and  in  default  to  his  executors.  The  property  thus  belonging 
absolutely  to  B.,  the  duty  is  charged  on  the  capital. 

(t)  See§4ofl6&17Vict.c51. 

(k)  As  provided  by  §12  of  Act 
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property  would  not  belong  in  defaiilt  of  such  appointment,  such  pro- 
pertjy  upon  the  execution  of  such  power,  shall  be  charged  with  the 
same  duty,  and  in  the  same  manner,  as  if  the  same  property  had  been 
immediately  given  to  the  person  or  persons  having  and  executing  such 
power,  after  allowing  any  duty  before  paid  in  respect  thereof;  and 
where  any  property  shall  be  given  with  any  such  general  power  of 
appointment^  which  property  in  default  of  appointment  will  belong 
to  the  person  or  persons  to  whom  such  power  shall  also  be  given,  such 
property  shall  be  charged  with  and  shall  pay  the  duty  by  this  Act 
imposed,  in  the  same  manner  as  if  such  property  had  been  given  to 
such  person  or  persons  absolutely  in  the  first  instance(/),  without  such 
power  of  appointment. 

XIX.  And  be  it  further  enacted(m),  That  any  sum  of  money  or 
personal  estate,  directed  to  be  applied  in  the  purchase  of  real  estate, 
shall  be  charged  with  and  pay  duty  as  personal  estate ;  unless  the 
same  shall  be  so  given  as  to  be  enjoyed  by  different  persons  in 
succession,  and  then  each  person  entitled  thereto  in  succession  shall 
pay  duty  for  the  same  in  the  same  manner  as  if  the  same  had  not 
been  directed  to  be  applied  in  the  purchase  of  real  estate,  unless  the 
same  shall  have  been  actually  applied  in  the  purchase  of  real  estate 
before  such  duty  accrued;  but  no  duty  shall  accrue  in  respect 
thereof,  after  the  same  shall  have  been  actually  applied  in  the 
purchase  of  real  estate,  for  so  much  thereof  as  shall  have  been  so 
applied  :  Provided  nevertheless,  that  in  case  before  the  same  or  some 
part  thereof  shall  be  actually  so  applied,  any  person  or  persons  shall 
become  entitled  to  an  estate  of  inheritance  in  possession  in  the  real 
estate  to  be  purchased  therewith,  or  with  so  much  thereof  as  shall 
not  have  been  applied  in  the  purchase  of  real  estate,  the  same  duty 
which  ought  to  be  paid  by  such  person  or  persons,  if  absolutely 
entitled  thereto  as  personal  estate  by  virtue  of  any  bequest  thereof 
as  such,  shall  be  charged  on  such  person  or  persons,  and  raised  and 
paid  out  of  the  fund  remaining  to  be  applied  in  such  purchase. 

(0  See  §  7  of  Act 

(m)  This,  section  provides  for  the  cases  of  (1)  money  to  purchase  heritable  estate 
given  absolutely ;  (2)  money  to  pnrohase  heritable  estate  to  be  enjoyed  in  suooession. 

Example  1.— A.  gives  his  trustees  £1000  to  buy  heritable  property  to  be  conveyed 
to  his  brother  B.,  his  heirs  and  assignees.  Duty  at  3  per  cent,  is  payable  on  the 
£1000.  Example  2.— A.  leaves  his  son  B.  his  heritable  estate  for  life,  and  after  B.*s 
death  to  his  brother  C.  for  life,  and  after  the  death  of  B.  and  0.  to  0.*s  children  in  fee. 
A.  directs  that  £1000  be  laid  out  in  buying  an  estate  with  the  above  destination. 
If  the  trustees  buy  the  estate  before  the  expiration  of  twelve  months  from  A.'s  death, 
no  duty  will  be  payable  under  thie  sectionf  but  otherwise  B.*8  life-interest  falls  to  be 
valued  as  annuity  for  his  life,  and  duty  paid  thereon  ;  and  at  B.*b  death  G.  will  be 
liable  if  the  money  is  not  invested  within  twelve  months  of  kit  death.  Bui  fee 
|30of  16&17  Vict.  0.  51tn/ra. 
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XX.  And  be  it  farther  enacted.  That  estates  jni/r  autre  viei^ 
applicable  bj  law  in  the  same  manner  as  personal  estate,  shall  be 
charged  with  the  duties  hereby  imposed  as  personal  estate. 

XXL  Proyided  always,  and  be  it  farther  enacted,  That  if  any 
direction  shall  be  given,  by  any  will  or  testamentary  instrument,  for 
payment  of  the  duty  chargeable  upon  any  legacy  or  bequest(o)  out 
of  some  other  fund,  so  that  such  legacy  or  bequest  may  pass  to  the 
person  or  persons  to  whom  or  for  whose  benefit  the  same  shall  be 
given,  free  of  duty,  no  duty  shall  be  chargeable  upon  the  money  to 
be  applied  for  the  payment  of  such  duty,  notwithstanding  the  same 
may  be  deemed  a  legacy  to  or  for  the  benefit  of  the  person  or  persons 
who  would  otherwise  pay  such  duty. 

XXn.  And  be  it  further  enacted,  That  in  cases  of  specific 
legacies,  and  where  the  residue  of  any  personal  estate  shall  consist 
of  property  which  shall  not  be  reduced  into  money,  it  shall  be  lawful 
for  the  person  or  persons  having  or  taking  the  burthen  of  the  admini- 
stration of  such  effects,  or  the  person  or  persons  by  whom  the  duty 
thereon  ought  to  be  paid,  to  set  a  value  thereon,  and  offer  to  pay  the 
duty  according  to  such  value ;  or  to  require  the  Oommissioners  for 
Management  of  the  Stamp  Duties  to  appoint  a  person  to  set  such 
value  at  the  expense  of  the  person  or  persons  by  whom  such  duty 
ought  to  be  paid ;  and  it  shall  be  lawful  for  the  Commissioners  to 
accept  the  duty  offered  to  be  paid,  upon  the  value  set  by  the  person 
or  persons  having  or  taking  the  administration  of  such  effects,  or  by 
whom  the  duty  for  the  same  shall  be  payable,  without  such  appraise- 
ment, if  the  said  Commissioners  shall  think  fit  so  to  do  j  but  if  the 
said  Commissioners  shall  not  be  satisfied  with  the  value  so  set,  on 
which  the  duty  shall  be  so  offered,  it  shall  be  lawful  for  the  said 
Commissioners,  notwithstanding  such  offer,  to  appoint  a  person  to 
appraise  such  effects,  and  to  set  the  value  thereon,  on  which  value  so 
set  the  said  Commissioners  shall  assess  the  duty  payable  in  respect 
thereof,  and  require  the  same  to  be  paid ;  but  if  the  person  or  persons 
by  whom  such  duty  shall  be  payable  shall  not  be  satisfied  with  the 
valuation  made  under  the  authority  of  the  said  Commissioners,  and 
pay  the  duty  accordingly,  it  shall  be  lawful  for  such  person  or  persons 
to  cause  the  valuation  so  made  under  the  authority  of  the  said  Com- 
missioners to  be  reviewed  by  the  Commissioners  of  the  Land  Tax  for 
the  time  being  of  the  district  or  place  where  such  effects  shall  be,  at 
their  next  meeting,  after  the  said  Commissioners  for  Management  of 
the  Stamp  Duties  shall  have  assessed  and  required  payment  of  such 
duty  as  aforesaid,  if  fourteen  days  shall  have  elapsed  between  such  time 

(n)  See  §  291  »upra, 

(o)  See  §  18  <rf  16  &  17  Vict.  c.  51  infra. 
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and  the  meeting  of  the  said  Oommissioners  of  Land  Tax,  and  if  not, 
then  at  the  next  succeeding  meeting  of  the  said  Oommissioners,  of 
vhich  appeal  six  days'  notice  shall  be  given  to  the  said  Commis- 
sioners of  Stamp  Duties ;  and  the  said  Commissioners  of  the  Land 
Tax  shall  and  may  (if  they  think  fit)  appoint  a  person  to  appraise 
such  effects,  and  set  a  value  thereon,  and  shall  and  may  hear  and 
determine  such  appeal,  in  the  same  manner  as  in  any  other  cases  of 
appeal  to  them,  and  with  the  like  authorities,  and  their  judgment 
shall  be  final;  and  if  the  valuation  made  under  the  authority  of  the 
said  Oommissioners  of  the  Stamp  Duties  in  the  case  last-mentioned 
shall  not  be  duly  appealed  from  within  the  time  aforesaid,  or  shall 
be  affirmed  upon  appeal,  the  duty  shall  be  paid  according  to  such 
valuation ;  and  if  any  variation  shall  be  made  on  such  appeal,  the 
duty  shall  be  paid  according  to  such  variation;  and  if  the  duty 
assessed  in  manner  aforesaid  shall  exceed  the  duty  offered  to  and 
refused  by  the  said  Commissioners  of  Stamp  Duties,  the  expense  of 
such  appraisement  and  other  proceedings  in  assessing  such  duty 
shall  be  borne  by  the  person  or  persons  by  whom  such  duty  shall  be 
payable ;  and  if  any  dispute  shall  arise  between  any  person  or  persons 
entitled  to  any  such  legacy,  or  residue  or  part  of  residue,  and  any 
person  or  persons  having  or  taking  the  burthen  of  the  administra- 
tion of  such  effects,  with  respect  to  the  value  thereof,  or  with  respect 
to  the  duty  to  be  paid  thereon,  the  duty  shall  be  assessed  by 
the  said  Commissioners  of  Stamp  Duties  on  reference  to  them  by 
either  party  for  that  purpose;  and  if  the  value  of  any  property 
on  which  such  duty  ought  to  be  paid  shall  be  in  dispute,  the  said 
Commissioners  of  the  Stamp  Duties  shall  cause  an  appraisement  to 
be  made  thereof,  at  the  expense  of  the  person  or  persons  by  whom 
such  duty  ought  to  be  paid,  in  the  manner  hereinbefore  directed  in 
other  cases,  and  aasess  the  duty  thereon  accordingly ;  and  if  such 
person  or  persons  by  whom  such  duty  ought  to  be  paid  shall  be 
dissatisfied  with  such  valuation,  or  with  the  assessment  of  duty  made 
upon  such  valuation  by  the  said  Commissioners  of  the  Stamp  Duties, 
the  same  shall  be  reviewed  and  finally  determined  by  the  said  Com- 
missioners of  the  Land  Tax  upon  appeal  to  them  within  the  time, 
and  under  the  restrictions,  and  in  the  manner  hereinbefore  directed 
in  other  cases  ;  but  if  such  valuation  or  assessment  shall  not  be  duly 
appealed  from  within  the  time  limited  for  that  purpose,  or  shall  be 
affirmed  upon  appeal,  the  duty  shall  be  paid  according  thereto ;  and 
if  any  variation  shaU  be  made  therein  on  such  appeal,  the  duty  shall 
be  paid  according  to  such  variation ;  and  in  case  the  effects  whereon 
any  such  duty  shall  be  payable  shall  be  at  the  distance  of  ten  miles 
from  London,  then,  and  in  such  case,  it  shall  be  lawful  to  make  the 
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like  application  to  such  person  as  ahall  be  deputed  for  that  porpose 
by  the  said  Commissioners  to  act  in  their  stead,  in  snch  cases  within 
the  county  or  district  in  which  such  effects  shall  be ;  and  such  person 
80  deputed  shall  act  in  such  cases,  in  all  respects,  in  the  same  manner 
as  the  said  Commissioners  are  hereby  authorised  to  act,  subject, 
nevertheless,  to  the  instructions  and  control  of  the  said  Commis- 
sioners. (/>) 

XXIIL  And  be  it  further  enacted(g),  That  where  any  legacy  or 
part  of  any  legacy,  or  residue  or  part  of  residue,  whereon  any  duty 
shall  be  chargeable  by  this  Act,  shall  be  satisfied  otherwise  than  by 
payment  of  money  or  application  of  specific  effects  for  that  purpose, 
or  shall  be  released  for  consideration,  or  compounded  for  less  than 
the  amount  or  value  thereof,  then,  and  in  such  case,  the  duty  shall 
be  charged  and  paid  in  respect  of  such  legacy  or  part  of  legacy,  or 
residue  or  part  of  residue,  according  to  the  amount  or  value  of  the 
property  taken  in  satisfaction  thereof,  or  as  the  consideration  for 
release  thereof,  or  composition  for  the  same :  Provided  always,  that  if 
any  legacy  or  bequest  shall  be  made  in  satisi^tion  of  any  other 
legacy  or  bequest^  or  title  to  any  residue  or  part  of  residue,  of  any 
personal  estate  remaining  unpaid,  the  duty  shall  not  be  paid  on  boUi 
subjects,  although  both  may  be  chargeable  with  duty,  but  shall  be 
paid  on  the  subject  yielding  the  largest  duty.(r) 

XXIY.  And  be  it  further  enacted.  That  if  any  person  or  persona 
having  or  taking  the  burthen  of  the  execution  of  the  will  or  other 
testamentary  instrument,  or  the  administration  of  the  personal 
estate  of  any  person  deceased,  or  any  other  person  or  persona 
hereby  made  chargeable  with  duty,  shall  declare  himself,  herself,  or 
themselves  ready  and  willing,  and  shall  accordingly  offer  to  pay  any 
pecuniary  legacy,  or  residue  or  part  of  residue,  deducting  the  duty 
payable  thereon,  or  shall  in  like  manner  offer  to  deliver  or  othervrise 
dispose  of  any  specific  legacy,  or  any  specific  property,  part  of  any 
residue  of  any  personal  estate,  to  or  for  the  benefit  of  the  person  or 
persons  entitled  thereto,  or  to  any  trustee  or  trustees  for  such 
person  or  persons,  upon  payment  of  the  duty  payable  in  respect 
thereof,  and  the  person  or  persons  entitled  to  such  legacy,  or  the 
residue  or  part  of  residue,  or  the  trustee  or  trustees  for  such  person 
or  persons,  shall  refuse  to  accept  such  offer,  and  to  give  a  proper 
release  and  discharge  for  such  legacy  or  residue,  or  so  much  thereof 
as  shall  be  offered  to  be  paid,  delivwed,  or  otherwise  disposed  of  as 

.(p)  See  §  46  of  16  &  17  Vict,  c  61  infra. 

(q)  Incorporated  into  16  &  17  Vict.  c.  61,  by  §  32  thereof. 

(r)  Example.— A.  gives  to  B.  £100  in  trust  for  B.'8  child.  B.  dies  without  paying 
the  money  to  his  child,  but  in  his  will  he  directs  that  another  legacy  be  given  to 
the  child  in  satisfaction  of  the  £100  legacy.  Duty  is  charged  in  terms  of  this  sectioii. 
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aforesaid,  then,  and  in  such  case,  although  no  actaal  tender  shall  be 
made,  if  any  snit  shall  be  afterwards  instituted  for  such  legacy  or 
effects,  respecting  which  such  offer  shall  have  been  made,  it  shall  be 
lawful  for  the  Court  in  which  such  suit  shall  be  instituted  to  order 
all  costs,  charges,  and  expenses  attending  the  same,  to  be  paid  by 
the  person  or  persons  who  shall  have  refused  to  accept  such  offer, 
and  to  give  or  join  in  such  release  or  discharge,  or  to  order  such 
costs,  charges,  and  expenses  to  be  deducted  and  retained  out  of  such 
legacy  or  effects,  together  with  the  duty  payable  thereon,  as  the  said 
Court  shaU  see  fit ;  and  in  case  any  suit  shall  be  instituted  for  pay- 
ment of  any  legacy,  or  residue  or  part  of  residue,  of  any  personal 
estate,  and  the  person  or  persons  sued  for  the  same  shall  be  desirous 
of  staying  proceeding  in  such  suit,  on  payment  of  the  money  due,  or 
delivering  or  otherwise  disposing  of  the  specific  effects  demanded, 
after  deducting  or  receiving  the  duty  payable  thereon,  it  shall  be 
lawful  for  the  Court  in  which  such  suit  shall  be  instituted,  if  it  shall 
see  fit,  on  application  in  a  summary  way,  to  make  such  order  for 
payment  of  such  legacy,  or  residue  or  part  of  residue,  or  for  deliver- 
ing or  otherwise  disposing  of  such  effects,  and  for  payment  of  the 
duty  payable  thereon,  and  all  such  costs,  charges,  and  expenses 
attending  such  suit,  as  shall  be  just. 

XXY.  And  be  it  further  enacted(«),  That  if  any  suit  shall  be 
instituted  concerning  the  administration  of  the  personal  estate  of 
any  person  d3ring  testate  or  intestate,  or  any  part  of  such  estate  in 
which  any  direction  shall  be  given  touching  the  payment  of  any 
legacies  or  legacy  of  such  person,  or  the  residue  of  his  or  her  personal 
estate,  or  any  part  thereof,  the  Court  wherein  such  suit  shall  be 
instituted  shall,  in  giving  directions  concerning  the  same,  provide 
for  the  due  payment  of  the  duties  hereby  imposed ;  and  in  taking 
any  account  of  any  personal  estate,  or  otherwise  acting  concerning 
the  same,  such  Court  shall  take  care  that  no  allowance  shall  be  made 
in  respect  of  any  legacy  or  part  of  legacy,  or  of  any  residue  or  part 
of  residue,  in  any  manner  whatsoever,  without  due  proof  of  the 
payment  of  the  duties  hereby  imposed. 

XXVI.  Provided  always,  and  be  it  further  enacted.  That  any 
person  or  persons  having  or  taking  the  burthen  of  the  execution  of 
any  will  or  other  testamentary  instrument,  or  the  administration 
of  the  personal  estate  of  any  person  deceased,  may  from  time  to 
time  pay,  deliver,  or  otherwise  dispose  of  any  legacy,  or  any  part  of 
any  legacy,  or  make  distribution  of  any  part  of  the  residue  of  any 
personal  estate,  on  payment,  from  time  to  time,  of  such  proportions 

{a)  The  provirionB  here  supplemented  by  §  53  of  16  &  17  Yict.  c  51. 
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of  the  duty  hereby  imposed  as  shall  accrue  in  respect  of  such  part  of 
such  personal  estate  as  shall  be  so  administered. 

XXVII.  And  be  it  farther  enacted.  That  no  person  or  persons 
having  or  taking  the  burthen  of  the  execution  of  any  will  or  testa- 
mentary instrument,  or  the  administration  of  the  personal  estate  of 
any  person  deceased,  nor  any  trustee  or  trustees,  or  other  person  or 
persons  hereby  directed  and  required  to  account  for  any  duty,  shall, 
from  and  after  the  passing  of  this  Act,  pay,  deliver,  or  otherwise 
dispose  o^  or  in  any  manner  satisfy,  discharge,  or  compound  for, 
any  legacy  whatsoever,  or  any  part  thereof  or  the  residue  of  any 
personal  estate,  or  any  part  thereof,  in  respect  whereof  any  duty  is 
hereby  imposed,  without  taking  a  receipt  or  discharge  in  writing  for 
the  same,  expressing  the  date  of  such  receipt  or  discharge,  and  the 
names  of  the  testator,  testatrix,  or  intestate,  under  whose  will  or 
testamentary  disposition,  or  upon  whose  intestacy  the  title  to  such 
legacy  or  part  of  legacy,  or  to  such  residue  or  part  of  residue,  shall 
accrue,  and  of  the  person  or  persons  to  whom  such  receipt  or  dischaige 
shall  be  given,  and  of  the  person  or  persons  to  whom  such  legacy,  or 
residue  or  part  of  residue,  shall  have  been  given,  or  shall  have  belonged 
in  consequence  of  intestacy,  and  the  amount  or  value  of  the  legacy  or 
part  of  legacy,  or  residue  or  part  of  residue,  for  which  such  receipt  or 
discharge  shall  be  given,  and  also  the  amount  and  rate  of  the  duty 
payable  and  allowed  thereon(£) ;  and  that  no  written  receipt  or  dis- 
charge for  any  legacy  or  part  of  any  legacy,  or  for  the  residue  of  any 
personal  estate,  or  any  part  of  such  residue,  in  respect  whereof  any 
duty  is  hereby  imposed,  shall  be  received  in  evidence,  or  be  available 
in  any  manner  whatever,  unless  the  same  shall  be  stamped,  as 
required  by  this  Act ;  and  no  evidence  whatsoever  shall  be  given  of 
any  payment,  satisfaction,  or  discharge  whatsoever,  or  of  any  release 
or  composition  of  such  legacy,  or  any  part  thereof,  or  of  such  residue, 
or  Any  part  thereof,  without  producing  such  receipt  or  discharge, 
duly  stamped  as  aforesaid,  unless  the  actual  payment  of  the  duty 
hereby  imposed  shall  first  be  given  in  evidence :  Provided  always, 
that  a  copy  of  the  entry,  in  the  books  of  the  Commissioners  of  the 
Stamps,  of  the  payment  of  such  duty,  shall  be  admitted  as  evidence 
thereof:  Provided  also,  that  payment  of  any  annuity  shall  not  be 
deemed  a  payment  for  which  such  stamped  receipt  shall  be  required, 
under  the  dii-ections  of  this  Act,  except  the  several  payments  which 
shall  complete  the  payments  for  each  of  the  first  four  years  during 
which  such  annuity  shall  be  payable  ;  and  in  like  manner  any  pay- 
ment in  respect  of  any  legacy  or  bequest,  hereby  directed  to  be 

{t)  After  the  whole  of  the  legacy  duty  has  been  paid,  which  may  be  paid  either  by  one 
or  by  four  annual  instalments,  the  executor  may  take  common  receipts  for  the  annuity. 
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charged  with  the  duty  in  the  same  manner  as  annuities  are  hereby 
made  chargeable  with  duty,  shall  not  be  deemed  a  payment  for  which 
snch  stamped  receipt  shall  be  required,  except  the  several  payments 
which  shall  complete  the  payments  for  each  of  the  first  four  years,  in 
respect  of  which  such  legacy  or  bequest  shall  be  chargeable  with  duty 
as  an  annuity. 

XXYIII.  And  be  it  further  enacted,  That  any  person  having  or 
taking  the  burthen  of  the  execution  of  any  will  or  testamentary 
instrument,  or  the  administration  of  the  personal  estate  of  any  person 
deceased,  and  any  trustee  or  trustees,  or  other  person  or  persons, 
hereby  directed  and  required  to  account  for  any  duty,  who  shall  pay, 
deliver,  or  otherwise  dispose  of,  or  in  any  manner  satisfy  or  discharge, 
or  compound  for  any  legacy  given  by  such  will  or  testamentaiy 
instrument,  or  the  residue,  or  any  part  of  the  residue,  of  such  per- 
sonal estate,  to  or  for  the  benefit  of  any  person  or  persons  entitled  to 
such  legacy,  or  any  part  thereof,  or  to  such  residue,  or  any  part 
thereof,  without  taking  such  receipt  or  discharge  in  writing  as  afore- 
said, and  causing  the  same  to  be  stamped  within  the  time  hereby 
allowed  for  stamping  the  same,  shall  forfeit  and  lose  the  sum  of  ten 
pounds  per  centum  on  the  sum  of  money,  or  the  value  of  the  pro- 
perty if  not  money,  for  which  such  receipt  or  discharge  ought  to  have 
been  given  in  pursuance  of  this  Act ;  and  all  and  every  person  or 
persons  receiving  or  taking  the  benefit  of  any  such  money,  or  other 
property,  without  giving  a  written  receipt  or  discharge  for  the  same, 
in  which  the  duty  payable  in  respect  thereof  shall  be  expressed  to 
have  been  allowed  or  paid  to  the  person  or  persons  to  whom  such 
receipt  or  discharge  shall  be  given,  and  which  shall  bear  date  on  the 
day  of  signing  the  same,  shall  forfeit  and  lose  the  sum  of  ten  pounds 
per  centum  on  the  sum  of  money,  or  on  the  value  of  the  property,  so 
received  or  taken. 

XXIX.  And  be  it  further  enacted(t^),  That  every  such  receipt  or 
discharge  shall  be  brought^  within  the  space  of  twenty-one  days  after 
the  date  thereof,  to  the  said  head  office  of  the  said  Commissioners,  or 
to  some  other  office  to  be  appointed  by  the  said  Commissioners  for 
such  purpose,  to  be  stamped,  paying  the  duty  for  the  same,  and  upon 
such  payment  either  at  the  said  head  office,  or  at  any  other  office  to 
be  appointed  as  aforesaid,  the  Beceiver-General  or  other  proper 
officer  to  be  appointed  for  that  purpose  by  the  said  Commissioners, 
as  the  case  shall  require,  shall  write  upon  such  receipt  or  dis- 
charge an  acknowledgment  of  the  payment  of  the  duty  so  paid 
in  words  at  length,  and  bearing  date  the  day  on  which  such  pay- 
ment shall  be  made,  and  shall  subscribe  his  name  thereto,  and 

(«)  The  itringency  of  this  enaotment  mitigated  by  48  Geo.  III.  o.  149,  §  44  tt/rck 
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enter  an  account  thereof  in  a  book  or  books  to  be  provided  for 
that  purpose,  to  the  intent  that  he  may  be  thereby  charged  with 
the  sum  so  paid ;  and  in  case  the  duty  shall  be  so  paid  at  the  said 
head  office,  then  the  receipt  or  discharge  so  brought  to  be  stamped 
shall  be  forthwith  stamped  with  one  of  the  said  four  stamps  as  the 
case  shall  require ;  and  in  case  the  duty  shall  be  so  paid  at  any 
other  office  to  be  appointed  by  the  said  Commissioners  as  aforesaid, 
the  receipt  or  discharge  whereon  such  acknowledgment  of  the  pay- 
ment of  duty  shall  be  so  written  and  subscribed  shall  be  trana^ 
mitted  within  the  space  of  twenty-one  days  from  the  day  of  payment 
of  such  duty  to  the  said  head  office  to  be  stamped,  and  the  same  shall 
be  stamped  accordingly  with  one  of  the  said  four  stamps  as  the  case 
shall  require ;  and  in  case  the  person  or  persons  paying  such  duty  at 
any  such  office  to  be  appointed  as  aforesaid  shall  be  desirous  that  the 
same  should  be  transmitted  to  the  said  head  office  by  the  officer  to 
whom  such  duty  shall  be  paid,  and  shall  leave  the  same  with  such 
officer  for  such  purpose,  such  officer  shall  thereupon  sign  and  deliver 
an  acknowledgment  that  such  receipt  or  discharge  has  been  left  with 
him  for  such  purpose,  and  shall  transmit  such  receipt  or  discharge  to 
such  head  office  to  be  stamped  as  aforesaid,  and  the  same  shall  be  sent 
again  to  such  officer  as  soon  as  conveniently  may  be  after  the  stamp- 
ing thereof;  and  such  officer  shall  deliver  back  the  same  to  the  person 
or  persons  entitled  thereto,  upon  re-delivery  to  him  of  the  acknowledg- 
ment which  he  shall  have  given  for  the  same :  Provided  always,  tiiat 
if  any  such  receipt  or  discharge  shall  not  be  so  brought  to  any  such 
office  as  aforesaid,  within  such  space  of  twenty-one  days  as  aforesaid, 
it  shall  nevertheless  be  lawful  to  carry  such  receipt  or  discharge  to 
the  said  head  office  to  be  stamped  in  like  manner,  within  three 
calendar  months  after  the  date  thereof  ^^ying  the  duty  for  the  same, 
and  also  the  fui*ther  sum  of  ten  pounds  per  centum  on  such  duty,  by 
way  of  penalty  for  not  having  before  paid  such  duty,  on  payment  of 
which  duty  and  penalty,  the  said  Commissioners  are  hereby  authorised 
and  required  to  stamp  such  receipt  or  discharge,  in  the  same  manner 
as  if  the  same  had  been  brought  to  the  said  office  within  the  space  of 
twenty-one  days  from  the  date  thereof ;  but  the  said  Commissioners, 
or  any  of  their  officers,  shall  not,  on  any  pretence  whatever,  except  as 
hereinafter  directed,  stamp  any  vellum,  parchment,  or  paper,  upon 
which  any  receipt  or  discharge  for  any  legacy,  or  part  of  l^;acy,  or 
any  residue  of  any  personal  estate,  or  any  part  thereof,  shall  be  written 
or  signed  with  the  said  new  stamps,  or  any  of  them,  unless  the  duty 
for  the  same  shall  be  paid,  and  such  receipt  or  discharge  shall  be  pro- 
duced to  be  so  stamped  in  manner  aforesaid,  within  the  times  and  in 
the  manner  hereinbefore  respectively  limited  and  appointed. 
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XXX.  And  be  it  further  enacted,  That  if  it  shall  appear  to  the 
aatisfaction  of  the  said  Commissioners  of  Stamp  Duties,  upon  oath  or 
affirmation,  to  be  administered  by  a  justice  of  the  peace  or  Master  or 
Masters  Extraordinary  in  Chancery,  which  oath  or  affirmation  such 
persons  are  hereby  empowered  to  administer,  that  less  duty  has  been 
paid  for  any  legacy,  or  residue,  or  part  of  residue,  than  ought  to  have 
been  paid  for  the  same,  by  mistake,  without  any  intention  to  defraud ; 
and  if  application  shall  be  made  to  the  said  Commissioners  to  rectify 
such  mistake,  and  accept  the  duty  really  due  before  any  suit  shall  be 
instituted  concerning  the  same,  and  within  three  calendar  months 
after  payment  of  the  money  actually  paid  instead  of  the  just  duty,  it 
shall  be  lawful  for  the  said  Commissioners  to  accept  the  difference 
between  the  money  paid  and  the  just  duty,  together  with  the  sum  of 
ten  pounds  per  centum  on  such  difference,  by  way  of  penalty,  in  full 
for  the  just  duty,  and  which  shall  be  in  discharge  of  all  penalties 
incurred  by  non-payment  of  such  duty,  and  to  cause  an  acknowledg- 
ment of  the  payment  of  the  just  duty  to  be  written  on  the  receipt  or 
discharge  given  for  such  legacy  or  residue  or  part  of  residue,  and  to 
be  subscribed  by  the  proper  officer,  and  also  to  cause  such  receipt  or 
discharge  to  be  properly  stamped  if  necessary,  in  the  same  manner  as 
would  have  been  done  if  the  just  duty  had  been  originally  paid. 

XXXI.  Provided  always,  and  be  it  further  enacted,  That  the  party 
or  parties  paying  or  satisfying  any  legacy,  or  any  residue  of  any 
personal  estate,  or  any  part  of  such  residue,  or  receiving  the  same, 
contrary  to  the  provisions  of  this  Act,  who  shall,  within  the  space  of 
twelve  calendar  months  after  the  offence  committed,  discover  the 
other  party  or  parties  offending  therein,  so  that  such  party  or  parties 
so  discovered  be  thereupon  convicted,  such  person  so  discovering  shall 
be  indemnified  and  discharged  from  all  penalties  incurred  for  any 
offence  against  this  Act. 

XXXII.  Provided  always,  and  be  it  further  enacted(t;),  That  where, 
by  reason  of  the  infancy,  or  absence  beyond  the  seas,  of  any  person 
entitled  to  any  legacy,  or  to  the  residue  of  any  personal  estate, 
or  any  part  thereof,  chargeable  with  duty  by  virtue  of  this  Act,  the 
person  or  persons  having  or  taking  the  burthen  of  any  will  or  testar 
mentary  instrument,  or  the  administration  of  such  personal  estate,  can- 
not pay  such  legacy  or  some  part  thereof,  although  he,  she,  or  they 
may  have  effects  for  that  purpose,  or  cannot  pay  such  residue,  or  some 
part  thereof,  although  he,  she,  or  they  may  have  the  same,  or  some 
part  thereof,  in  his,  her,  or  their  hands,  it  shall  be  lawful  for  such 
person  or  persons  to  pay  such  legacy  or  residue,  or  any  part  or  parts 
thereof  respectively,  or  any  sum  or  sums  of  money  on  account  thereof, 

(v)  ThiB  Bection  amended  by  37  Geo.  III.  o.  135  infra. 
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afler  deducting  the  duty  chargeable  thereon,  into  the  Bank  of  £ng. 
land,  with  the  privity  of  the  Accountant-Creneral  of  the  Court  of 
Chancery,  to  be  placed  to  the  account  of  the  person  or  persons  for 
whose  benefit  the  same  sliall  be  so  paid ;  for  payment  of  which  money 
the  said  Accountant-General  shall  give  his  certificate  as  usual  in  such 
cases,  on  production  of  the  certificate  of  the  Commissioners  of  Stamps, 
that  the  duty  thereon  has  been  duly  paid ;  and  such  payment  into  the 
bank  shall  be  a  sufficient  discharge  for  the  money  so  paid  in,  provided 
the  duty  be  also  paid  thereon  as  aforesaid ;  and  such  money  when  paid 
in  shall  be  laid  out  by  the  said  Accountant-General,  without  any  formal 
request  for  that  purpose,  in  the  purchase  of  three  pounds  per  centum 
consolidated  annuities,  which  with  the  dividends  thereon  shall  be 
transferred  and  paid  to  the  person  or  persons  entitled  thereto,  or  other- 
wise applied  for  his  or  their  benefit,  on  application  to  the  Court  of 
Chancery,  by  petition  or  motion,  in  a  summary  way :  Provided  always, 
that  if  it  shall  afterwards  appear  that  such  money,  or  any  part  thereof, 
has  been  improperly  paid  into  the  bank  as  aforesaid,  it  shall  also  be 
lawful  for  the  said  Court  of  Chancery,  upon  petition,  in  a  summary  way 
to  dispose  thereof,  and  of  the  annuities  purchased  therewith,  and  the 
dividends  received  thereon,  in  such  manner  as  justice  shall  require  : 
Provided  also,  that  if  it  shall'  appear  that  the  duty  paid  in  respect  of 
any  such  sum  of  money  was  more  than  ought  to  have  been  paid,  it 
shall  be  lawful  for  the  person  or  persons  who  shall  have  paid  such 
duty  to  apply  to  the  said  Commissioners  for  Management  of  the 
Stamp  Duties  to  repay  such  excess  of  duty ;  and  the  said  Commis- 
sioners are  hereby  authorised,  upon  such  application,  to  repay  such 
excess  of  duty  to  the  person  or  persons  who  shall  appear  to  them 
entitled  to  receive  the  same,  or  to  pay  such  excess  of  duty  into  the 
bank,  with  the  privity  of  the  said  Accountant-General,  for  the  benefit 
of  the  person  or  persons  entitled,  there  to  be  placed  to  the  same 
account,  and  to  be  applied  in  the  same  manner  as  the  same  would 
have  been  applicable,  if  paid  together  with  the  remainder  of  the 
legacy  or  sum  of  money  in  respect  of  which  the  same  shall  have  been 
paid ;  and  the  said  Commissioners  are  hereby  authorised  to  make 
such  payments  respectively  out  of  the  moneys  in  their  hands  arising 
from  duties  imposed  by  this  Act ;  and  if  the  duty  paid  to  the  said 
Commissioners  shall  appear  to  be  less  than  the  duty  which  ought  to 
have  been  paid,  it  shall  be  lawftd  for  the  person  or  persons  who  paid 
such  money  into  the  bank  as  aforesaid  upon  payment  of  the  full  duty 
to  the  said  Commissioners,  in  such  manner  as  the  same  ought  to  be 
paid,  with  such  penalties,  if  any,  as  ought  to  be  paid  in  respect 
thereof,  to  apply  to  the  Court  of  Chancery,  in  a  summary  way,  for 
the  repayment  of  the  further  sum  paid  to  the  said  Commissioners 
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for  sach  duty,  oat  of  the  money  in  the  bank  so  paid  in  by  such  per- 
son or  persons,  or  the  produce  thereof,  which  pa3nnent  the  said  Oourt 
is  hereby  anthorised  to  order. 

XXXIII.  And  be  it  further  enacted(io).  That  if  at  the  end  of  two 
years  after  the  death  of  any  person  deceased,  it  shall  appear,  to  the 
satisfaction  of  the  said  Commissioners  of  Stamp  Duties,  that  it  will 
require  time  to  collect  the  debts  or  effects  of  such  person  then  out- 
standing, or  that  from  circumstances  it  will  be  difficult  to  ascertain 
or  adjust  the  amount  of  the  clear  residue  of  the  personal  estate  of 
such  person  liable  to  duty,  and  the  parties  interested  therein  shall  be 
desirous  of  compounding  for  the  duty  thereon,  it  shall  be  lawful  for 
such  parties  respectively,  with  the  consent  of  the  Commissioners  of 
Stamp  Duties,  to  make  application  to  the  Court  of  Exchequer  at 
Westminster,  if  the  deceased  person  resided  in  England  or  elsewhere, 
except  in  Scotland,  and  to  the  Court  of  Exchequer  in  Scotland,  if  the 
deceased  resided  in  Scotland,  for  leave  to  compound   such  duty, 
stating  upon  oath  the  particulars  of  the  personal  estate  for  which 
such  composition  shall  be  proposed  to  be  made,  by  affidavit  to  be 
filed  in  the  said. Court,  and  declaring  at  the  same  time  upon  oath, 
whether  any  other  property  of  the  deceased  then  outstanding  besides 
the  property  for  which  such  composition  shall  be  proposed  to  be 
made  hath  come  to  the  knowledge  of  the  said  parties,  or  any  of  them, 
and  the  nature  thereof,  and  the  circumstances  attending  the  same ; 
and  in  such  case  it  shall  be  lawful  for  the  said  Court  of  Exchequer 
in  England  or  Scotland,  as  the  case  may  be,  to  appoint  a  proper 
person  to  set  a  value  on  the  personal  estate,  or  such  part  thereof,  for 
which  no  duty  shall  have  been  charged,  and  which  shall  be  specified 
in  such  affidavit  as  the  property  for  which  such  composition  shall  be 
desired,  and  to  adjust  and  settle  the  duty  which,  justly  and  equitably 
under  all  circumstances,  ought  to  be  paid  in  respect  of  such  personal 
estate  so  specified,  and  thereupon  it  shall  be  lawful  for  the  said 
Commissioners,  and  they  are  hereby  required,  if  the  said  Court  of 
Exchequer  to  which  such  application  shall  be  made  shall  confirm  the 
said  adjustment  and  settlement,  and  order  the  duty  to  be  accepted 
accordingly,  and  by  authority  of  such  order  to  accept  payment  of  the 
sum  so  adjusted  and  settled,  in  full  discharge  of  the  duty  on  so  much 
of  such  personal  estate  as  shall  be  so  specified,  and  according  to  such 
order,  and  to  enter  the  same  in  their  books  accordingly,  and  to  grant 
certificates  thereof,  expressing  the  receipt  of  such  duty  by  way  of 
composition  under  such  order ;  and  every  such  person  to  whom  such 
certificate  shall  be  granted,  and  every  future  representative  of  the 
same  estate,  and  all  persons  entitled  to  the  benefit  of  the  property 

(ip)  Bee  16  k  17  Vict,  a  51,  §  39 ;  also  43  Vict,  c  14,  §  U;  44  Vict,  c  12,  §  43. 
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for  which  such  composition  shall  be  so  paid,  shall  be  discharged  frcfm 
any  further  payment  of  duty  on  the  same ;  and  in  all  future  pay- 
ments of  such  property  it  shall  be  lawful  for  the  persons  haying  or 
taking  the  burthen  of  the  execution  of  any  will  or  testamentary 
instrument  disposing  such  property,  or  the  administration  thereof,  to 
pay,  apply,  and  dispose  of  the  same,  and  for  all  persons  entitled  to 
the  benefit  thereof  to  receive  the  same,  without  having  the  receipts 
and  discharges  in  writing,  hereby  required  to  be  given  and  taken  for 
the  same,  stamped  as  hereinbefore  directed ;  provided  such  receipts 
or  discharges  shall  express  the  same  to  be  given  under  the  authority 
of  such  composition  as  aforesaid,  and  not  liable  to  duty :  Provided 
always  nevertheless,  that  the  duty  shall  be  charged  and  paid  upon  all 
and  every  part  of  the  personal  estate  of  such  person  deceased,  other 
than  that  which  shall  be  specified  in  such  affidavit  as  aforesaid,  and 
included  in  the  valuation  in  whiph  such  composition  shall  have  been 
made  as  aforesaid,  and  for  which  the  said  Court  of  Exchequer  shall 
allow  and  order  such  composition  to  be  taken  as  aforesaid,  in  the 
same  manner  as  if  no  such  composition  had  been  made ;  and  all  and 
every  person  and  persons  shall  be  liable  to  all  the  like  penalties  and 
forfeitures  for  not  duly  paying  the  duty  for  such  personal  estate  not 
compounded  for,  and  subject  to  the  like  rules,  methods,  and  directions 
for  charging  such  duty,  as  such  person  and  persons  respectively  would 
be  liable  to  if  such  composition  had  not  been  made. 

XXXIV.  And  be  it  further  enacted,  That  if  at  any  time  after 
payment  of  duty  on  any  legacy,  or  residue  or  part  of  residue,  of 
the  personal  estate  of  any  person  deceased,  any  debt  shall  be 
recovered  against  the  estate  of  such  deceased  person,  or  any  loss 
shall  happen,  by  reason  whereof,  or  for  any  other  just  cause,  any 
legatee  or  other  person  by  whom  any  legacy  or  part  of  legacy,  or  any 
residue  of  any  personal  estate  hath  been  received  or  retained,  shall 
be  obliged  to  refund  the  same  or  any  part  thereof,  then  in  every  such 
case  it  shall  be  lawful  for  the  said  Commissioners  of  Stamp  Duties^ 
and  they  are  hereby  required,  on  due  proof  made  on  oath  as  aforesaid, 
to  their  satisfaction,  of  the  amount  of  such  sums  refunded,  and  that 
by  reason  thereof  there  hath  been  an  over-payment  of  duty,  to  settle 
and  adjust  the  amount  of  such  over-payment,  and  to  repay  the  same 
out  of  the  money  in  their  hands,  arising  from  the  duties  by  this  Act 
imposed,  or  to  allow  the  same  in  future  payments,  as  the  case  may 
permit  or  requira 

XXXY.  And  be  it  further  enacted,  That  whenever  any  person  or 
persons  having  or  taking  the  burthen  of  the  execution  of  any  will  or 
testamentary  instrument,  or  the  administration  of  any  personal  estate 
as  aforesaid,  shall  be  entitled  to  any  legacy,  or  the  residue  or  any 
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part  of  the  residue,  of  the  personal  estate  of  any  testator,  testatrix, 
or  intestate,  such  person  shall  be  chargeable  with  the  duty  whenever 
he,  she,  or  they  shall  be  entitled,  in  the  due  course  of  administration, 
to  retain  to  his,  her,  or  their  own  use  any  part  of  the  said  estate,  in 
satisfaction  of  such  legacy  or  residue,  or  any  part  thereof;  and  every 
such  person,  before  any  such  retainer,  shall  transmit  to  the  said 
Commissioners  of  Stamp  Duties,  or  their  officers,  a  note  containing 
the  particulars  of  such  legacy,  residue  or  part  of  residue,  intended  to 
be  retained,  and  the  amount  or  value  thereof,  and  the  duty  which 
such  person  or  persons  shall  offer  to  pay  thereon;  and  the  said 
Commissioners  shall  charge  and  assess  the  duty  thereon,  in  such 
manner  as  the  duty  shall  be  chargeable  thereon  by  virtue  of  the 
provisions  in  this  Act  contained,  and  such  duty  shall  be  paid  accord- 
ingly ;  and  on  payment  of  the  said  duty,  the  said  Receiver-General 
of  the  said  duty,  or  officer  appointed  to  receive  the  same,  shall,  at  the 
foot  of  a  duplicate  of  the  said  assessment,  duly  stamped  in  such 
manner  as  the  said  Commissioners  shall  direct  for  such  purpose,  give 
a  receipt  for  such  duty  in  such  form  of  words  as  the  said  Commis- 
sioners shall  direct,  which  receipt  shall  be  a  discharge  for  the  duty 
expressed  therein ;  and  in  case  any  such  person  or  persons  shall 
neglect  to  pay  such  duty  as  aforesaid,  within  fourteen  days  after  the 
same  ought  to  have  been  paid  as  aforesaid,  every  such  person  and 
persons  shall  forfeit  and  pay  treble  the  value  of  the  duty  which 
ought  to  have  been  paid. 

XXXVL  Repealed  by  36  &  36  Vict.  c.  63,  1872. 

XXXVII.  And  be  it  further  enacted.  That  if  the  authority 
under  or  by  colour  of  which  any  person  shall  have  administered  the 
estate  or  e£fects  of  any  person  deceased,  or  any  part  thereof,  shall  be 
void,  or  be  repealed,  or  declared  void,  and  such  person  shall,  before 
the  avoidance,  repeal,  or  declaration  of  avoidance,  have  paid  any  duty 
hereby  imposed,  or  any  duty  imposed  by  any  of  the  said  former  Acts, 
which  shall  not  be  allowed  to  such  person  out  of  the  estate  or  effects 
of  such  deceased  person,  by  reason  that  the  same  duty  was  not  really 
due  or  payable,  the  money  paid  for  such  duty  shall,  on  proof  thereof 
to  the  satisfaction  of  the  said  Commissioners  of  Stamp  Duties,  be 
repaid  to  the  person  or  persons  who  shall  have  paid  the  same,  or  his, 
her,  or  their  representatives,  by  the  said  Commissioners,  out  of  any 
moneys  in  their  hands  arising  from  the  duties  imposed  by  this  Act 
or  the  said  former  Acts ;  but  in  case  such  duty  ought  to  have  been 
paid  by  the  rightful  executor  or  executors,  administrator  or  adminis- 
trators, of  such  deceased  person,  then  and  in  such  case  the  payment 
of  such  duty  shall  be  valid  and  effectual  notwithstanding  such  avoid- 
ance, repeal,  or  declaration  of  avoidance  as  aforesaid ;  and  no  such 
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person  shall,  hj  reason  of  the  avoidance,  repeal,  or  declaration  of 
aYoidance  of  such  authority  be  sued,  molested,  or  troubled  for  or  in 
respect  of  such  payment,  but  all  such  payments  in  respect  of  the  said 
duty  shall  be  allowed  in  account  with  such  rightful  executor  or 
executors,  administrator  or  administrators,  and  the  same  shall  be 
deemed  payments  in  the  due  course  of  administration,  as  fully  and 
effectually  as  if  such  payments  had  been  made  by  rightful  executors 
or  administrators ;  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding. 

XXXYIII.  And  be  it  further  enacted.  That  if  any  person  or 
persons,  upon  any  oath  or  affirmation  before  the  said  Commissioners 
of  Stamp  Duties,  or  Commissioners  of  Land  Tax,  or  any  person  or 
persons  authorised  by  this  Act  to  administer  any  such  oath  or 
affirmation,  shall  wilfully  and  corruptly  swear,  affirm,  or  allege  any 
matter  or  thing  which  shall  be  false  or  untrue,  with  intent  to  defraud 
his  Majesty  of  any  of  the  said  duties  hereby  imposed,  or  with  intent 
to  charge  any  person  or  persons  with  any  greater  or  other  duty  than 
such  person  or  persons  ought  to  be  charged  with,  every  such  person 
or  persons  so  offending,  and  being  thereof  duly  convicted,  shall  be 
and  is  and  are  hereby  declared  to  be  subject  and  liable  to  such  pains 
and  penalties  as  by  any  law  now  in  being  any  person  convicted  of 
wilful  and  corrupt  peijury  is  subject  and  liable  to. 

XXXIX  And  be  it  further  enacted.  That  if  any  person  shall 
alter  any  word,  letter,  figure,  or  number  in  any  assessment  or  receipt 
to  be  made  or  given  in  pursuance  of  this  Act,  for  any  of  the  said 
duties,  after  the  same  shall  have  been  signed  by  the  officer  appointed 
to  sign  the  same  according  to  the  directions  of  this  Act,  or  shall 
utter  or  publish  as  true  any  such  altered  assessment  or  receipt,  with 
intent  to  defraud  his  Majesty,  his  heirs  or  successors,  or  any  other 
person  or  persons,  then  and  in  such  case  evety  person  so  altering, 
I  uttering,  or  publishing  as  aforesaid  shall  forfeit  and  pay  the  sum  of 
five  hundred  pounds. 

XL.  Repealed  by  34  &  35  Vict  c.  116  (1871). 

XLL  Provided  always,  and  be  it  further  enacted,  That  every 
receipt  or  discharge  for  any  legacy  or  any  part  of  any  legacy,  or  for 
any  residue  or  part  of  residue,  of  any  personal  estate,  which  shall  be 
duly  stamped  as  required  by  this  Act,  shall  be  free  and  discharged 
from  all  stamp  duties  imposed  by  the  said  recited  Acts  or  by  any 
other  Act  of  Parliament  upon  receipts  or  discharges  for  money ;  and 
that  every  such  receipt  or  discharge  which  shall  be  duly  stamped  as 
required  by  the  said  recited  Acts,  and  upon  which  no  new  duty  is 
imposed  by  this  Act,  shall  be  also  free  and  discharged  from  any 
stamp  duty  imposed  by  any  other  Act  upon  receipts  or  dischaiges 
for  money. 
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XLH.  Repealed  by  35  &  36  Vict,  a  63  (1872). 

XLIIL  Repealed  in  effect  by  31  &  32  Vict.  c.  124  (1868). 

XLIV.  Provided  always,  and  be  it  further  enacted,  That  in 
default  of  prosecution  within  the  time  hereinbefore  limited,  no  such 
penalty  or  forfeiture  shall  be  afterwards  recoverable,  except  in  the 
name  of  his  Majesty's  Attorney-General  in  England,  and  of  his 
Majesty's  Advocate  in  Scotland,  by  information  in  the  Court  of 
Exchequer  in  England  or  Scotland  respectively,  in  which  case  the 
whole  of  such  penalty  or  forfeiture  shall  belong  to  his  Majesty,  his 
heirs  and  successors;  and  that  all  penalties  and  forfeitures,  and 
shares  of  penalties  and  forfeitures,  incurred  as  aforesaid  belonging 
to  his  Majesty,  his  heirs  or  successors,  shall  be  paid  into  the  hands 
of  the  Receiver-Qeneral  of  his  Majesty's  Stamp  Duties  for  the 
time  being,  any  law,  usage,  or  custom  to  the  contrary  notwithstand- 
ing; and  that  in  all  cases  where  the  whole  of  such  pecuniary 
penalties  or  forfeitures  shall  be  recovered  to  the  use  of  his  Majesty, 
his  heirs  or  successors,  it  shall  be  lawful  for  the  said  Commissioners 
to  cause  such  reward  as  they  shall  think  fit,  not  exceeding  one  moiety 
of  such  penalty  or  forfeiture  so  recovered,  after  deducting  all  charges 
and  expenses  incurred  in  recovering  the  same,  to  be  paid  thereout  to 
or  amongst  any  person  or  persons  who  shall  appear  to  them  entitled 
thereto  as  informers,  in  respect  of  such  penalties  or  forfeitures  so 
recovered;  anything  herein  contained  to  the  contrary  notwithstanding. 

XLV.,  XLVL  Repealed  by  34  &  35  Vict.  c.  116  (1871). 

XLVII.  And  be  it  further  enacted.  That  if  any  action  or  suit 
shall  be  brought  or  commenced  against  any  person  or  persons  for  any 
thing  done  in  pursuance  of  this  Act,  then,  and  in  every  such  case, 
the  said  action  or  suit  shall  be  commenced  within  six  calendar  months 
after  the  fact  committed,  and  not  afterwards,  and  shall  be  brought  in 
the  county  or  place  where  the  cause  of  action  shall  arise,  and  not 
elsewhere ;  and  the  defendant  or  defendants  in  such  action  or  suit  to 
be  brought  may  plead  the  general  issue,  and  give  this  Act  and  the 
special  matter  in  evidence,  at  any  trial  to  be  had  thereupon,  and  that 
the  same  was  done  in  pursuance  and  by  the  authority  of  this  Act ; 
and  if  it  shall  appear  to  be  so  done,  or  if  any  such  action  or  suit  shall 
be  brought  after  the  time  before  limited  for  bringing  the  same,  or 
shall  be  brought  in  any  other  county,  city  or  place  than  as  aforesaid, 
then,  and  in  every  such  case,  the  jury  shall  find  for  the  defendant 
or  defendants ;  and  if  upon  such  verdict,  or  if  the  plaintiff  or 
plaintiffs  shall  become  nonsuited,  or  discontinue  his,  her,  or  their 
action,  or  if  a  verdict  shall  pass  against  the  plaintiff  or  plaintiffs,  or 
if  upon  demurrer  judgment  shall  be  given  against  the  plaintiff  or 
plaintiff,  the  defendant  or  defendants  shall  and  may  recover  treble 
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costs,  and  have  the  like  remedy  for  the  same  as  any  defendant  or 
defendants  hath  or  have  for  costs  of  suit  in  other  cases  by  lav. 
ITote.— The  34  &  35  Yict  a  116  (1871)  repeals,  except  as  far 
as  regards  ammities,  the  duties  on  which  become  payable  on 
or  before  19th  May,  1853  (the  date  of  the  Succession  Act^ 
1853),  so  much  of  the  Schedule  annexed  to  this  Act  as  con- 
tains tables  of  the  values  of  annuities  and  rules  for  inferring 
the  values  of  annuities. 


XXVIII.— 37  Geo.  III.  c.  155.— [20th  July,  1797.] 

Fbovides  that  where  money  is  paid  into  the  Bank  of  England  in 
pursuance  of  §  32  of  36  Geo.  III.  c.  52,  the  Accountant-General's 
certificate  shall  be  a  warrant  to  the  bank  for  payment  of  such  money. 


XXIX— 39  Geo.  III.  c.  73.— [1799.] 

Provides  (§  1)  that  no  legacy  of  books,  prints,  pictures,  &c, 
bequeathed  to  any  body  corporate,  &c.,  for  the  purpose  of  being 
preserved,  shall  be  liable  to  any  duty. (a) 


XXX — An  ACT  for  grcmting  to  hia  Majesty  addUumal 
Stamp  Duties  in  Great  Britain  on  certain  Legacies, 
46  Geo.  Ill  c.  28.— [5^A  April,  1805.] 

The  following  is  the  arrangement  of  this  Act : — 

Section    1.  Duties  upon  legacies  for  the  benefit  of  children  or  their 

descendants. 

Duty  upon  legacies  out  of  heritable  estates,  and  which,  if 

payable  out  of  personal  estates,  would  be  liable  to  the 

duties  of  2^,  4,  and  5  per  cent,  under  44  Geo.  IIL  c.  98. 

(a)  §  2  of  this  Aot  repMled  by  34  &  36  Viet.  e.  U6  (ISn). 


Digitized  by  LjOOQIC 


45  GEO.  m.  C.  28.(1806).  439 

Duty  upon  legacies  out  of  personal  estates  for  which  a 

duty  of  8  per  cent  payable. 
Duty  upon  legacies  out  of  heritable  estates,  and  which^ 

if  payable  out  of  personal  estates,  wotdd  be  liable  to  a 

duty  of  8  per  cent. 
Section     2.  Duties  not  payable  on  legacies  paid  out  of  the  estate  of 

persons  dying  before  5th  April,  1805. 
,,         3.  Duties  not  payable  on  legacies  to  the  husband  or  wife  of 

the  deceased,  or  to  the  Eoyal  Family. 
„         4.  What  deemed  a  legacy  under  the  Act. 
„         5.  Duties  on  legacies  charged  on  heritable  estate  to  be 

paid  by  the  trustees,  or  the  persons  entitled  to  such 

estate.    See  also  §  6  of  36  Qeo.  III.  a  52 ;  and  §  44  of 

16  &  17  Vict.  c.  51. 
„        6.  Duties  to  be  under  the  management  of  the  Commissioners 

for  Stamps.— See  §  26  of  44  Vict  c.  12  injra. 
„         7.  Duties  on  legacies  granted  by  44  Qeo.  III.  c.  98,  and 

this  Act^  to  be  levied  according  to  the  provisions  of 

36  Geo.  III.  c.  52. 
„         8.  Persons  counterfeiting  stamps,  <&c.,  guilty  of  felony, 
y,         9.  Powers  of  recited  Act  36  Geo.  IIL  c.  52,  or  of  any  Act 

relating  to  stamps,  to  extend  to  this  Act. 
„       10.  Application  of  duties. 
„       11.  Separate  accounts  of  duties  to  be  kept. 
„       12.  Limitation  of  actions. 
„       13.  Alteration  or  repeal  of  Act. 

The  whole  of  these  sections  have  been  repealed  by  the  Act 
35  &  36  Vict.  c.  63  (1872),  with  the  exception  of  section  5;  section  7^ 
from  ** all  the  provisions"  to  the  end  of  it;  and  section  12.  These 
unrepealed  enactments  are  as  follows  : — 

V.  And  be  it  further  enacted(a),  That  the  duties  hereby  granted 
upon  legacies,  or  charged  upon  or  made  payable  out  of  any  real 
e8tate(6),  or  out  of  any  moneys  to  arise  by  the  sale  of  any  real  estate, 
or  upon  residues,  or  parts  or  shares  of  residues  of  any  such  moneys, 
shall  be  accounted  for,  answered,  and  paid  by  the  trustee  or  trustees 
to  whom  the  real  estate  shall  be  devised,  out  of  which  the  legacy  or 


(a)  Thii  lection  provides  for  the  caies  of— (1)  an  annuity  payable  out  of  heritable 
eftate ;  (2)  a  legacy  charged  on  heritable  estate ;  (3)  a  bequest  of  heritable  estate  to 
be  sold  and  the  proceeds  to  be  divided. 

(i)  The  corresponding  words  in  66  Qeo.  IH  c.  184,  schedule,  Part  iii.  infra,  are  "out 
of  or  charged  upon  his  or  her  real  or  personal  estate." 
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legacies,  or  share  or  shares,  of  any  money  arising  out  of  the  sale  or 

mortgage,  or  other  disposition  of  such  real  estate,  shall  be  to  be  paid 

or  satisfied,  or  if  there  shall  be  no  trustees,  then  by  the  person  or 

persons  entitled  to  such  real  estate,  subject  to  any  such  legacy,  or  by 

the  person  or  persons  empowered  or  required  to  pay  or  satisfy  any 

such  legacy ;  and  the  said  duties  shall  be  retained  by  the  person 

paying  or  satisfying  any  such  legacy  or  share  of  money,  in  like 

manner,  and  according  to  such  rules  and  regulations,  and  under  and 

subject  to  such  penalties,  as  far  as  the  same  can  be  made  applicable, 

as  are  contained  in  an  Act  passed  in  the  thirty-sixth  year  of  the 

reign  of  his  present  Majesty,  intituled.  An  Act  for  repealing  certain 

Duties  on  Legacies  and  Shares  of  Personal  Estates,  and  for  granting 

other  Duties  thereon  in  certain  Cases. 

•  •«••• 

YIL  And  be  it  further  enacted(a),  that  ...  all  the  provisions, 
clauses,  regulations,  penalties,  forfeitures,  matters,  and  things  in  the 
said  Act  contained  in  relation  to  legacies  out  of  personal  estates,  or 
to  the  collecting  any  duties  thereon,  or  valuation  of  any  annuities  or 
periods  of  paying  the  duties  thereon,  by  instalments  or  otherwise, 
shall,  so  far  as  the  same  can  be  made  applicable,  and  in  all  cases  not 
expressly  provided  for  by  this  Act,  extend  to  and  be  put  in  force  in 
relation  to  legacies,  annuities,  and  shares  of  money  arising  or  to  arise 
out  of  any  real  estate,  and  all  .directions,  provisions,  forfeitures,  and 
penalties  in  the  said  Act  contained,  as  to  executors  and  administratorsy 
shall  be  applied  to  all  trustees  and  owners  of  any  real  estates,  charge- 
able with  legacies,  annuities,  or  shares  of  money,  or  out  of  which,  or 
any  money  to  arise  therefrom  [against]  any  such  legacies,  annuities, 
or  shares  of  money,  shall  be  to  be  satisfied  as  fully  and  amply  as  if 
all  such  provisions,  clauses,  regulations,  penalties,  forfeitures,  matters^ 
and  things,  had  been  repeated  and  re-enacted  in  this  Act,  in  relation 
to  legacies,  annuities,  and  shares  of  money  arising  or  to  arise  oat  of 
any  real  estate. 

XII.  [This  section  being  in  the  identical  words  of  §  47  of  36 
Geo.  III.  c.  52  suprOf  is  omitted.] 


XXXL— 48  Geo.  TIL  e.  149.— [1808.] 

§  1  TO  34,  both  inclusive,  repealed  by  33  &  34  Vict  c.  99  (1870). 
The  unrepealed  sections  of    this  Act  provide  substantially  as 
follows : — 

(a)  See  36  G«o.  III.  0.  52,  §  19 ;  and  16  &  17  Yict  e.  51,  §  30. 
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That  (§  35)  probates  of  wills  and  letters  of  administration  shall  be 
valid  as  to  trust  property,  although  the  value  thereof  be  not  covered 
by  the  stamp  duty. 

That  (§  36)  where  executors,  Ac.,  allege  that  any  property  was 
Tested  in  the  deceased  as  a  trustee,  a  special  affidavit  may  be  required 
of  the  facts,  in  which  affidavit  certain  particulars  must  be  given 
<§  37). 

That  (§  38)  executors  and  others  intromitting  with  the  effects  in 
•Scotland  of  any  person  dying  after  10th  October,  1808,  must  exhibit 
any  inventory  thereof  in  the  Commissary  Court  there,  duly  stamped, 
and  an  additional  inventory  must  be  given,  under  a  penalty  of  J^20 
on  discovering  other  effects. 

That  (§  39)  the  Clerk  of  Court  shall  transmit  such  inventories 
when  recorded  to  the  Solicitor  of  Stamps  at  Edinburgh. 

That  (§  40)  additional  inventories  must  specify  the  amount  of  the 
effects  in  former  inventories^  and  the  stamp  duty  to  be  according  to 
the  total  of  both ;  and,  the  duty  on  the  former  to  be  repaid.  See 
16  &  17  Vict.  c.  59  §  8,  inJrcL 

That  (§  41)  the  duty  on  any  inventory  shall  be  charged  only  in 
respect  of  effects  in  Scotland.     This  section  altered,  see  §  158  supra. 

That  (§  42)  confirmations  shall  not  be  granted  for  effects  not 
included  in  the  inventory,  and  executors  shall  not  be  entitled  to 
recover  effects  not  in  the  confirmation. 

§  43  repealed  by  35  &  36  Vict.  c.  63  (1872). 

That  (§  44)  the  Commissioners  may  in  other  cases  stamp  receipts 
for  legacies  brought  after  three  months  from  the  date  thereof,  on  pay- 
ment of  duty  and  penalty,  and  may  remit  penalty  if  receipt  signed 
•out  of  Great  Britain. 

§  45  repealed  by  33  A  34  Vict.  c.  99  (1870). 

§§  46,  47  repealed  by  35  A  36  Vict.  c.  63  (1872). 

§g  48,  49  repealed  by  33  &  34  Vict  c.  99  (1870). 


XXXII. — An  ACT  for  repealing  (he  Stamp  Duties  on  Deeds, 
Law  Proceedings,  and  other  written  or  printed  Instru- 
ments, amd  the  Duties  on  Fire  Insurances,  and  on 
Legacies  and  Successions  to  Personal  Estate  upon 
Intestacies,  now  payable  in  Oreat  Britain;  and  for 
gramivng  other  Duties  in  lieu  thereof,  66  Oeo.  IIL  c. 
lS4i.—[llth  July,  1816.] 

The  following  is  the  arrangement  of  this  Act : — 
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Section    1.  Repeals  duties  granted  by  48  Gea  IIL  c.  149.    This 
section  is  repealed  by  33  &  34  Vict  c.  99,  1870. 

,1  2.  Dnties  specified  in  schedule  annexed  to  the  Act  to  be 
levied.  This  section  is  repealed  by  33  &  34  Yict.  c 
99,  1870,  except  so  far  as  it  relates  to  the  duties  con- 
tained in  the  ^ird  part  of  the  schedule,  and  to  licenses 
to  bankers  and  pawnbrokers.  And  the  whole  Act  is 
afterwards  repealed,  so  far  as  it  relates  to  lioenseB  to 
pawnbrokers,  by  35  <fc  36  Vict  c.  93,  §  4,  1872. 

„  3.  to  20,  both  includve,  are  repealed  by  33  &  35  Yict.  c. 
99,  1870. 

„  21.  Enacts  that  the  Bank  of  England  shall  pay  acompositLon 
for  the  duties  on  their  bills  and  notes. 

„  22.  Enacts  that  a  new  composition  shall  be  made  when  the 
bank  resumes  cash  payments. 

„       23.  Repealed  by  37  &  38  Vict,  a  35,  1874. 

„  24.  Enacts  that  re-issuable  notes  are  not  to  be  issued  by 
bankers  or  others  without  a  license. 

„      25,  26.  Repealed  by  36  &  37  Vict.  c.  91,  1873. 

„  27.  Enacts  that  bankers  applying  for  licenses  shall  deliver 
specimens  of  their  notes,  &a 

„  28.  Enacts  that  licenses  shall  continue  in  force  notwithstand- 
ing alteration  in  partnerships. 

„      29,  30,  31.  Repealed  by  33  &  34  Vict,  c  99, 1870. 

„  32  to  36,  both  inclusive,  repealed  by  32  dc  33  Vict  a  14, 
1869. 

„  37.  Penalty  for  taking  possession  of  personal  estate  withoat 
a  title. 

„  38.  Courts  not  to  grant  title  without  affidavit  of  value  of 
estate. 

„  39.  Affidavits  to  be  free  from  stamp  duties,  and  to  be  sent  to 
Commissioners  of  Stamps. — See  §  9  of  43  Vict  c.  14, 
and  §  29  of  44  Vict  a  12,  infra. 

„  40.  Provision  for  the  case  of  too  high  a  stamp  duty  being- 
paid  on  probates,  &o. 

„  41.  Provision  for  the  case  of  too  little  stamp  duty  being  paid 
on  probates,  &c. 

„       42.  Administrator  to  give  securiiy. 

„  43.  Penalty  on  executors,  d^c.,  not  paying  full  duty  in  a  given, 
time  after  discovery  of  too  little  duty  paid  at  first 

„  44.  Courts  not  to  take  surrenders  of  probates,  ^fec.,  on  the 
ground  only  of  wrong  duty  paid  thereon. 

„  45.  Commissioners  of  Stamps  may  give  credit  for  the  duty 
on  probates,  d^c,  in  certain  cases. 
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Section  46.  Commissioners  may  extend  the  credit  if  necessary. 

„  47.  Probate,  <&c.,  stamped  on  credit  to  be  deposited  with  the 
Commissioners. 

„  48.  Duty  for  which  credit  shall  be  given  to  be  debt  to  the 
Crown. 

„  49.  Provision  for  the  case  of  letters  of  administration  de 
bonis  rum  taken  out  before  payment  of  the  duty,  for 
which  credit  shall  be  given. 

„  50.  Directions  concerning  affidavits  by  executors,  d^c,  resid- 
ing out  of  England  relating  to  trust  property. 

„  51.  A  return  of  duty  on  inventories,  &c,,  to  be  made  in 
respect  of  debts  if  claimed  in  three  years.  This  section 
is  now  superseded  by  5  &  6  Vict.  c.  79,  §  23 ;  23  <k  24 
Vict.  c.  80,  §  6;  and  44  Vict  c.  12,  §  28  infra. 

„  52.  Affidavits  relatiag  to  stamp  duties,  if  no  express  provi- 
sion, to  be  made  before  Commissioners,  &o. 

„       53.  Penalty  for  perjury. 

„       54.  Exempts  confectionery  from  stamp  duty. 

„       55.  The  duties  to  be  paid  to  the  Beceiver-General  and  by 
him  into  the  Exchequer. 
Schedule  :  Part  the  Third. 

The  unrepealed  sections  bearing  on  the  subject  of  the  present  work 
are  as  follows : — 

II.  And  be  it  further  enacted(a).  That  there  shall  be  raised, 
levied,  and  paid  into  and  for  the  use  of  His  Majesty,  his  heirs  and 
successors,  in  and  throughout  the  whole  of  Great  Britain,  for  and  in 
respect  of  the  several  instruments,  matters  and  things  mentioned 
and  described  in  the  schedule  hereunto  annexed  (except  those  stand- 
iDg  under  the  head  of  exemptions),  or  for  or  in  respect  of  the  vellum, 
parchment,  or  paper  upon  which  such  instruments,  matters  and 
things  or  any  of  them,  shall  be  written  or  printed,  the  several  duties 
or  sums  of  money  set  down  in  figures  against  the  same  respectively, 
or  otherwise  specified  and  set  forth  m  the  same  schedule ;  and  that 
the  yearly  percentage  duty  on  insurances  from  loss  by  fire  therein 
mentioned  shall  commence  and  take  place  from  and  after  the  28th 
day  of  September,  1815,  and  that  all  the  other  duties  therein  men- 
tioned shall  commence  and  take  place  from  and  after  the  31st  day  of 
August,  1815 ;  and  that  the  said  schedule,  and  all  the  provisions, 
regulations  and  directions  therein  contained  with  respect  to  the 
said  duties,  and  the  instruments,  matters  and  thiugs  charged  there- 

(a)  TfaiB  section  is  repealed  by  S3  &  34  Viot.  c.  99  (1870),  except  so  far  as  it  relates 
to  the  duties  contained  in  the  tiiird  part  of  the  schedule  below,  p.  454. 
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with,  shall  be  deemed  and  taken  to  be  part  of  thia  Act,  and  shall  be 

read  and  oonstnied,  as  if  the  same  had  been  inserted  herein  at  this 

place,  and  shall  be  applied,  observed,  and  put  in  execution  accordingly. 

****** 

XXX  V  XL  And  for  better  securing  ihe  duties  on  probates  of  wills 
and  letters  of  administration,  be  it  further  enacted.  That  from  and 
after  the  thirty-first  day  of  Aogost^  one  thousand  eight  hundred  and 
fifteen,  if  any  person  shall  take  possession  o(  and  in  any  manner 
administer,  any  part  of  the  personal  estate  and  effects  of  any  person 
deceased,  without  obtaining  probate  of  the  wUl  or  letters  of  adminis- 
tration of  the  estate  and  effects  of  the  deceased  within  six  calendar 
months  after  his  or  her  decease,  or  within  two  calendar  months  after 
the  termination  of  any  suit  or  dispute  respecting  the  will  or  the  right 
to  letters  of  administration,  if  there  shall  be  any  such,  which  shall 
not  be  ended  within  four  calendar  months  after  the  death  of  the 
deoecjsed,  eveiy  person  so  offending  shall  forfeit  the  sum  of  one  hun- 
dred pounds(&),  and  also  a  further  sum  at  and  after  the  rate  of  ten 
pounds  per  centum  on  the  amount  of  the  stamp  duty  payable  on  the 
probate  of  the  will  or  letters  of  administration  of  the  estate  and  effects 
of  the  deceased. 

XXXVIII.  And  be  it  further  enacted,  That  from  and  after 
the  expiration  of  three  calendar  months  from  the  passing  of  this 
Act,  no  Ecclediastical  Court  or  person  shall  grant  probate  of  the 
will  or  letters  of  administration  of  the  estate  and  effects  of  any 
person  deceased,  without  first  requiring  and  receiving  from  the 
person  or  persons  applying  for  the  probate  or  letters  of  administra- 
tion, or  from  some  other  competent  person  or  persons,  an  affidavit(c), 
or  solemn  affirmation  in  the  case  of  Quakers,  that  the  estate  and 
effects  of  the  deceased  for  or  in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to  be  granted,  exclusive  of  what 
the  deceased  shall  have  been  possessed  of  or  entitled  to  as  a  trustee 
for  any  other  person  or  persons,  and  not  beneficially,  but  including 
the  leasehold  estates  for  years  of  the  deceased,  whether  absolute  or 
determinable  on  lives,  if  any,  and  without  deducting  anything  on 
account  of  the  debts  due  and  owing  from  the  deceased((i),  are  under 
the  value  of  a  certain  sum  to  be  therein  specified,  to  the  best  of  the 
deponent's  or  affirmant's  knowledge,  information,  and  belief,  in  order 
that  the  proper  and  full  stamp  duty  may  be  paid(0)  on  such  probate 

(6)  See§48ofthlsA«t,and§28ofa6  0eo.  nLo.62. 

(c)  See  §  42  of  48  Geo.  III.  o.  149  wpra,  u  to  eonfirmatioiii  in  Sooibuid. 

(cE)  Debts  may  now  be  deducted. — §  155  supra, 

(e)  Hee  21  ft  22  Yiot.  a  56,  m  to  including  English  and  Irish  estates  in  inventoqr. 
Oertifloate  of  Sheriif  as  to  domicile  now  unneoessaiy.— 39  k  40  Viet,  c  70,  §  41 
Bee  also  §  283  ng^ra,  as  to  sealing  confirmations  in  England. 
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or  letters  of  administration ;  which  affidavit  or  affirmation  shall  be 
made  before  the  Surrogate  or  other  person,  who  shall  administer  the 
usual  oath  for  the  due  administration  of  the  estate  and  efifects  of  the 
deceased. 

XXXIX.  And  be  it  further  enacted,  That  every  such  affidavit  or 
affirmation  shall  be  exempt  from  stamp  duty,  and  shall  be  transmitted 
to  the  said  Commissioners  of  Stamps,  together  with  a  copy  of  the 
will,  or  extract,  or  account  of  the  letters  of  administration  to  which 
it  shall  relate,  by  the  registrar  or  other  officer  of  the  court,  whose 
duty  it  shall  be  to  transmit  copies  of  wills  and  extracts,  or  accounts 
of  letters  of  administration,  to  the  said  Commissioners  for  the  better 
collection  of  the  duties  on  legacies  and  successions  to  personal  estate 
upon  intestacy ;  and  if  any  registrar  or  other  officer  whose  duty  it 
shall  be  shall  neglect  to  transmit  such  affidavit  or  affirmation  to  the 
said  Commissioners  of  Stamps  as  hereby  directed,  every  person  so 
offending  shall  forfeit  the  sum  of  fifty  pounds. 

XL.  And  be  it  further  enacted,  That  from  and  after  the  passing 
of  this  Act,  where  any  person  on  applying  for  the  probate  of  a  will 
dr  letters  of  administration(/)  shall  have  estimated  the  estate  and 
effects  of  the  deceased  to  be  of  greater  value  than  the  same  shall 
have  afterwards  proved  to  be,  and  shall  in  consequence  have  paid  too 
high  a  stamp  duty  thereon,  if  such  person  shall  produce  the  probate 
or  letters  of  administration  to  the  said  Commissioners  of  Stamps 
within  six  calendar  months  after  the  true  value  of  the  estate  and 
effects  shall  have  been  ascertained,  and  it  shall  be  discovered  that  too 
high  a  duty  was  first  paid  on  the  probate  or  letters  of  administration, 
and  shall  deliver  to  them  a  particular  inventory  and  account,  and 
valuation  of  the  estate  and  effects  of  the  deceased,  verified  by  an 
affidavit,  or  solemn  affirmation  in  the  case  of  Quakers ;  and  if  it 
should  thereupon  satisfactorily  appear  to  the  said  Commissioners  that 
a  greater  stamp  duty  was  paid  on  the  probate  or  letters  of  adminis- 
tration than  the  law  required,  it  shall  be  lawful  for  the  said  Commis- 
sioners to  cancel  or  expunge  the  stamp  on  the  probate  or  letters  of 
administration,  and  to  substitute  another  stamp  for  denoting  the  duty 
which  ought  to  have  been  paid  thereon,  and  to  make  an  allowance 
for  the  difference  between  them,  as  in  the  cases  of  spoiled  stamps,  or, 
if  the  difference  be  considerable,  to  repay  the  same  in  money,  at  the 
discretion  of  the  said  Commissioners. 

XLI.  And  be  it  further  enacted.  That  from  and  after  the  passing 
of  this  Act,  where  any  persou,  on  applying  for  the  probate  of  a  will 
or  letters  of  administration,  shall  have  estimated  the  estate  and  effects 

if)  See  as  to -additional  inyentory,  16  k  17  Viot.  o.  69,  §  8 ;  alio  §  172  9upr€t,  See 
also  44  Viot.  c  12,  §  31  infra. 
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of  the  deceased  to  be  of  less  value  thsm  the  same  shall  have  after- 
wards proved  to  be,  and  shall  in  consequence  have  paid  too  little 
stamp  duty  thereon,  it  shall  be  lawful  for  the  said  Commissioners  of 
Stamps,  on  delivery  to  them  of  an  affidavit  (^)  or  solemn  affirmation 
of  the  value  of  the  estate  and  effects  of  the  deceased,  to  cause  the 
probate  or  letters  of  administration  to  be  duly  stamped  on  payment 
of  the  full  duty  which  ought  to  have  been  originally  paid  thereon  in 
respect  of  such  value,  and  of  the  further  sum  or  penalty(A)  payable 
by  law  for  stamping  deeds  after  the  execution  thereof,  without  any 
deduction  or  allowance  of  the  stamp  duty  originally  paid  on  such 
probate  or  letters  of  administration :  Provided  always,  that  if  the 
application  shall  be  made  within  six  calendar  months  alter  the  true 
value  of  the  estate  and  effects  shall  be  ascertained(t),  and  it  shall  be 
discovered  that  too  little  duty  was  at  first  paid  on  the  probate  or 
letters  of  administration,  and  if  it  shall  appear  by  affidavit  or  solemji 
affirmation  to  the  satisfaction  of  the  said  Commissioners  that  such 
duty  was  paid  in  consequence  of  any  mistake  or  misapprehension,  or 
of  its  not  being  known  at  the  time  that  some  particuko-  part  of  the 
estate  and  effects  belonged  to  the  deceased,  and  without  any  intention 
of  fraud,  or  to  delay  the  payment  of  the  full  and  proper  duty,  then 
it  shall  be  lawful  for  the  said  Commissioners  to  remit  the  before- 
mentioned  penalty,  and  to  cause  the  probate  or  letters  of  administrap 
tion  to  be  duly  stamped,  on  payment  only  of  the  sum  which  shall  be 
wanting  to  make  up  the  duty  which  ought  to  have  been  at  first  paid 
thereon. 

XLII.  Provided  always,  and  be  it  further  enacted,  That  in  cases  of 
letters  of  administration  on  which  too  little  stamp  duty  shall  have 
been  paid  at  firsts  the  said  Commissioners  of  Stamps  shall  not  cause 
the  same  to  be  duly  stamped  in  the  manner  aforesaid,  until  the 
administrator  shall  have  given  such  security  to  the  Ecclesiastical 
Court  or  Ordinary  by  whom  the  letters  of  administration  shall  have 
been  granted  as  ought  by  law  to  have  been  given  on  the  granting 
thereof,  in  case  the  full  value  of  the  estate  and  effects  of  the  deceased 
had  been  then  ascertained,  and  also  that  the  said  Commissioners  of 
Stamps  shall  yearly  or  oftener  transmit  an  account  of  the  probates 
and  letters  of  administration  upon  which  the  stamps  shall  have  been 
rectified  in  pursuance  of  this  Act  to  the  several  Ecclesiastical  Courts 
by  which  the  same  shall  have  been  granted,  together  with  the  value 
of  the  estate  and  effects  of  the  deceased  upon  which  such  rectification 
shall  have  proceeded. 

ig)  Am  io  fonni  of  affidavit,  see  §§  174, 177  mpra.    See  also  44  Vict,  c  12,  §  33 
infra, 
{h)  See  8§  28,  35  of  36  Geo.  m.  c  52. 
(i)  On  failure,  penalty  imposed  by  §  43  of  thii  Act 
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XLIII.  And  be  it  further  enacted,  That  where  too  little  daty 
shall  have  been  paid  on  any  probate  or  letters  of  administration,  in 
consequence  of  any  mistake  or  misapprehension,  or  of  its  not  being 
known  at  the  time  that  some  particular  part  of  the  estate  and  effects 
belonged  to  the  deceased,  if  any  executor  or  administrator  acting 
under  such  probate  or  letters  of  administration  shall  not,  within  six 
calendar  months(^)  after  the  passing  of  this  Act,  or  after  the  dis- 
covery of  the  mistake  or  misapprehension,  or  of  any  estate  or  effects 
not  known  at  the  time  to  have  belonged  to  the  deceased,  apply  to 
the  said  Commissioners  of  Stamps,  and  pay  what  shall  be  wanting  to 
make  up  the  duty  which  ought  to  have  been  paid  at  first  on  such 
probate  or  letters  of  administration,  he  or  she  shall  forfeit  the  sum 
of  one  hundred  pounds(Q,  and  also  a  further  sum  at  and  after  the 
rate  of  ten  pounds  per  centum  on  the  amount  of  the  sum  wanting 
to  make  up  the  proper  duty. 

XLTV.  And  be  it  further  enacted,  That  from  and  after  the  expira- 
tion of  three  calendar  months  from  the  passing  of  this  Act  it  shall 
not  be  lawful  for  any  Ecclesiastical  Court  or  person  to  call  in  and 
revoke  or  to  accept  the  surrender  of  any  probate  or  letters  of  admini- 
stration, on  the  ground  only  of  too  high  or  too  low  a  stamp  duty 
having  been  paid  thereon,  as  heretofore  hath  been  practised(m) ;  and 
if  any  Ecclesiastical  Court  or  person  shall  so  do,  the  Commissioners 
of  Stamps  shall  not  make  any  allowance  whatever  for  the  stamp 
duty  on  the  probate  or  letters  of  administration  whic])  shall  be  so 
annulled. 

XLY.  And  whereas  it  has  happened  in  the  case  of  letters  of 
administration  on  which  the  proper  stamp  duty  hath  not  been  paid 
at  first,  that  certain  debts,  chattels,  real  or  other  effects  due  or  belong- 
ing to  the  deceased  have  been  found  to  be  of  such  great  value  that 
the  administrator  hath  not  been  possessed  of  money  sufficient,  either 
of  his  own  or  of  the  deceased,  to  pay  the  requisite  stamp  duty,  in 
order  to  render  such  letters  of  administration  available  for  the 
recovery  thereof  by  law :  And  whereas  the  like  may  occur  again, 
and  it  may  also  happen  that  executors  or  persons  entitled  to  take 
out  letters  of  administration  may,  before  obtaining  probate  of  the 
will  or  letters  of  administration  of  the  estate  and  effects  of  the 
deceased,  find  some  considerable  part  or  parts  of  the  estate  and 
effects  of  the  deceased  so  circumstanced  as  not  to  be  immediately  got 
possession  of,  and  may  not  have  money  sufficient,  either  of  their  own 
or  of  the  deceased,  to  pay  the  stamp  duty  on  the  probate  or  letters  of 

{k)  See  §41  of  this  Act 

{I)  Personal  penalty,  likely  penalty  impoaed  by  §  37  of  Act 

(m)  Bee  ^40,  41  of  this  Act. 
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administration  which  it  shall  be  necessarj  to  obtain  :  Be  it  therefore 
further  enacted,  That  from  and  after  the  passing  of  this  Act  it  shall 
be  lawful  for  the  said  Commissioners  of  Stamps,  on  satisfactory 
proof  of  the  facts  by  affidavit  or  solemn  affirmation  in  any  such  case 
as  aforesaid  which  may  appear  to  them  to  require  relief,  to  cause  the 
probate  or  letters  of  administration  to  be  duly  stamped  for  denoting 
the  duty  payable  or  which  ought  originally  to  have  been  paid 
thereon,  and  to  give  credit  for  the  duty,  either  upon  payment  of  the 
before-mentioned  penalty,  or  without,  in  cases  of  probates  or  letters 
of  administration  already  obtained,  and  upon  which  too  little  duty 
shall  have  been  paid,  and  either  with  or  without  allowance  of  the 
stamp  duty  already  paid  thereon,  as  the  case  may  require,  under  the 
provisions  of  this  Act;  provided  in  all  such  cases  of  credit  that 
security  be  first  given  by  the  executors  or  administrator,  together 
with  two  or  more  sufficient  sureties  to  be  approved  of  by  the  said 
Commissioners,  by  a  bond  to  his  Majesty,  his  heirs  or  successors, 
in  double  the  amount  of  the  duty,  for  the  due  and  full  payment  of 
the  sum  for  which  credit  shall  be  given,  within  six  calendar  months 
or  any  less  period,  and  of  the  interest  for  the  same  at  the  rate  of 
ten  pounds  per  centum  per  annum  from  the  expiration  of  such  period 
until  payment  thereof,  in  case  of  any  default  of  payment  at  the  time 
appointed ;  and  such  probate  or  letters  of  administration,  being  duly 
stamped  in  the  manner  aforesaid,  shall  be  as  valid  and  available  as 
if  the  proper  duty  had  been  at  first  paid  thereon  and  the  same  had 
been  stamped  accordingly. 

XLVL  Provided  always,  and  be  it  further  enacted.  That  if  at 
the  expiration  of  the  time  to  be  allowed  for  the  payment  of  the  duty 
on  such  probate  or  letters  of  administration  it  shall  appear  to  the 
satisfaction  of  the  said  Commissioners  that  the  executor  or  adminis- 
trator to  whom  such  credit  shall  be  given  as  aforesaid  shall  not 
have  recovered  effects  of  the  deceased  to  an  amount  sufficient  for  the 
payment  of  the  duty,  it  shall  be  lawful  for  the  said  Commissioners  to 
give  such  further  time  for  the  payment  thereof,  and  upon  such  terms 
and  conditions,  as  they  shall  think  expedient 

XLYn.  Provided  also,  and  be  it  further  enacted.  That  the  probate 
or  letters  of  administration  so  to  be  stamped  on  credit  as  aforesaid 
shall  be  deposited  with  the  said  Commissioners  of  Stamps,  and  shall 
not  be  delivered  up  to  the  executor  or  administrator  until  payment 
of  the  duty,  together  with  such  interest  as  aforesaid,  if  any,  shall 
become  due ;  but  the  same  shall  nevertheless  be  produced  in  evidence 
by  some  officer  of  the  Commissioners  of  Stamps  at  the  expense  of 
the  executor  or  administrator,  as  occasion  shall  require. 

XLYIII.  And  be  it  further  enacted,  That  the  duty  for  which 
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credit  shall  be  given  as  aforesaid  shall  be  a  debt  to  his  Majesty,  his 
heirs  or  successors,  from  the  personal  estate  of  the  deceased,  and 
shall  be  paid  in  preference  to  and  before  any  other  debt  whatsoever 
due  from  the  same  estate ;  and  if  any  executor  or  administrator  of 
the  estate  of  the  deceased  shall  pay  any  other  debt  in  preference 
thereto,  he  or  she  shall  not  only  be  charged  with  and  be  liable  to  pay 
the  duty  out  of  his  or  her  own  estate,  but  shall  also  forfeit  the  sum 
of  five  hundred  pounds. 

XTJX.  And  be  it  further  enacted,  lliat  if  before  payment  of  the 
duty  for  which  credit  shall  be  given  in  any  such  case  as  aforesaid  it 
shalV^^ecome  necessary  to  take  out  letters  of  administration  de  bonis 
non  of  the  deceased,  it  shall  also  be  lawful  for  the  said  Commissioners 
to  oause  such  letters  of  administration  de  bonis  non  to  be  duly 
stamped  with  the  particular  stamp  provided  to  be  used  on  letters  of 
administration  of  that  kind  for  denoting  the  pa3nnent  of  the  duty  in 
respect  of  the  effects  of  the  deceased  on  some  prior  probate  or  letters 
of  administration  of  the  same  effects,  in  such  and  the  same  manner 
as  if  the  duty  had  been*  actually  paid,  upon  having  the  letters  of 
administration  de  bonis  non  deposited  with  the  said  Oommisaioners, 
and  upon  having  such  further  security  for  the  payment  of  the  duty 
as  they  shall  think  expedient;  and  such  letters  of  administration 
shall  be  as  Valid  and  available  as  if  the  duty  for  which  credit  shall  be 
given  had  been  paid. 

L.  And  be  it  further  enacted,  in  regard  to  probate  of  wills  and 
letters  of  administration.  That  where  any  part  of  the  personal  estate 
which  the  deceased  was  possessed  of  or  entitled  to  shall  be  alleged 
to  have  been  trust  property,  if  the  person  or  persons  who  shall  be 
required  to  make  any  affidavit  or  affirmation  relating  thereto,  con- 
formably to  the  provisions  of  the  said  Act  of  the  forty-eighth  year 
of  his  Majesty's  reign(n),  shall  reside  out  of  England,  such  affidavit 
or  affirmation  shall  and  may  be  made  before  any  person  duly 
commissioned  to  take  affidavits  by  the  Court  of  Session  or  'Court  of 
Exchequer  in  Scotland,  or  before  one  .of  his  Majesty's  justices  of 
the  peace  in  Scotland,  or  before  a  Master  in  Chancery,  Ordinary 
or  Extraordinary,  in  Ireland,  or  before  any  judge  or  civil  magistrate 
of  any  other  country  or  place  where  the  party  or  parties  shall  happen 
to  reside ;  and  every  such  affidavit  or  affirmation  shall  be  as  e^ectual 
aa  if  the  same  had  been  made  before  a  Master  in  Chancery  in  England, 
pursuant  to  the  directions  of  the  said  last-mentioned  Act 

LL  [This  section  is  now  superseded  by  the  Acts  5  &6  Vict  a  79, 
§  23 ;  33  <fc  24  Vict  c.  80,  §  6  j  and  44  Vict  a  12,  §  28,  inJrO.] 

(n)  48  Geo.  m.  0. 149,  S§  35,  3e,  37.  • 

2o 
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LIL  Alid  be  it  further  enacted,  That  all  affidavits  and  Boleom 
affirmationB  in  the  case  of  Quakers  required  by  this  or  any  former  or 
future  Act  of  Parllanient,  or  which  shall  be  required  by  the  said 
Commissioners  of  Stamps  to  be  made,  for  the  satisfaction  of  the  said 
Commissioners,  of  and  concerning  any  facts  or  circumstances  upon 
which  they  are  to  execute  the  powers  vested  in  them  by  this  or  any 
other  Act,  or  for  the  verification  of  any  accounts  of  or  concerning 
the  duties  under  their  management,  or  for  any  other  purpose  relating 
to  such  duties,  shall,  in  all  cases  not  otherwise  expressly  provided  for, 
be  made  before  the  said  Commissioners  or  any  one  ot  more  of  them, 
or  before  a  Master  in  Chancery,  Ordinary  or(o)  Extraordinary,  in  Eng- 
land, or  before  any  person  duly  commissioned  to  take  affidavits  by 
the  Court  of  Ses^on  or  the  Court  of  Exchequer  .in  Scotland,  or 
before  one  of  his  Majesty's  justices  of  the  peace  in  Scotland.    ' 

UII.  And  be  it  further  enacted(oo).  That  all  and  every  person  and 
persons  before'  whom  any  affidavit  or  solemn  affirmation  is  or  shall 
be  required  or  directed  to  be  made  by  this  or  any  former  or  future 
Act  of  Parliament  relating  to  any  stamp  duties,  shall  be,  and  they 
are  hereby  authorised  to  take  the  same  and  administer  the  proper 
oath  or  affirmation  for  that  purpose ;  and  if  any  person  making  any 
such  affidavit  or  affirmation  ishall  knowingly  and  wilfully  make  a 
false  oath  or  affirmation  of  or  concerning  any  of  the  matters  to  be 
therein  specified  and  set  forth,  every  person  so  offending,  and  being 
thereof  lawfully  convicted,  shall  be  subject  and  liable  to  such  pains  and 
penalties  as  by  any  law  now  in  force  persons  convicted  of  wilful  and 
corrupt  perjury  are  subject  and  liable  to. 

LIV.  [Omitted,  as  it  merely  exempts  confectionery  from  stamp  duty.] 

LY.  And  be  it  further  enacted,  that  all  the  moneys  to  arise  from 
the  duties  by  this  Act,  and  from  the  several  other  duties  under  the 
management  of  the  said  Commissioners  of  Stamps,  shall  be  paid  into 
the  hands  of  the  Beceiver-General  of  the  stamp  duties  in  Great 
Britain,  who  shall  from  time  to  time  pay  the'  same  into  the  Bank  of 
England  for  safe  custody,  pursuant  to  the  Act  in  that  case  made  and 
provided:  and  shall  thereafter  pay  the  same  (after  deducting  the 
charges  of  raising,  collecting,  and  accounting  for  the  same,  and  all 
other  charges  first  payable  thereout,  and  with  the  exception  of  any 
duties  on  lottery  licenses  and  shares  of  tickets)  into  the  receipt  of  his 
Majesty's  Exchequer  at  Westminster,  in  one  sum,  at  such  times,  and 
in  such  manner  as  the  present  stamp  duties  are  by  the  laws  in  force 
directed  to  be  paid ;  and  that  the  moneys  so  paid  into  the  said  receipt 
shall  be  carried  to  and  made  part  of  ^e  consolidated  fund  of  Great 

(o)  The  wordfl  "ordinary  or*  repealed  by  36  ft  37  Viet  a  91  (1873). 
(oo)  See  §§  38  and  39  of  36  Geo.  III.  e.  62  tf^^ra. 


Digitized  by  LjOOQIC 


55  GEO.  m.  0.  184  (1816).  461 

Britain ;  and  the  same  shall  be  apportioned  in  the  aoooants  of  the  . 
consolidated  fnnd  and  of  the  public  debt  of  Great  Britain  in  such 
manner  as  fihall  be  directed  b j  any  Act  of  the  present  session  of 
Parliament.  ^_^_^^_^ 

SCHEDULE:  Part  THK  Third. 
Containing  the  Duties  on  Plx)bate  of  Wills  and  Letters  of  Adminis- 
tration; on  Confirmations  of  Testaments,  testamentary  and 
dative ;  on  Inventories  to  be  exhibited  in  the  Commissary-Oourts 
in  Scotland ;  and  on  Legacies  out  of  Real  or  Personal,  Heritable 
or  Moveable  Estate ;  and  on  Successions  to  Personal  or  Move- 
able Estates  upon  Intestacy. 

Part  thb  Third.  .  Duty. 

Probate  of  a  will  and  letters  of  administration  with  £    a,    cL 

a  will  annexed,  to  be  granted  in  England ; 
Confirmation(jE7)  of  any  testament  testamentary,  or 

eik  thereto,  to  be  expeded  in  any  commissary- 
court  in  Scotland,  where  the  deceased   shall 

have  died  before  or  upon  the   lOih  day  of 

October,  1808,  and  subsequent  to  the  10th  day 

of  October,  1804; 
(/)p)Inventory  to  be  exhibited  and  recorded  in  any 

commissary-court  in  Scotland  of  the  estate  and 

effects  of  any  person  deceased  who  shall  have 

died  after  the  10th  day  of  October,  1808,  and 

have  left  any  testament  or  testamentary  dis- 
position of  his  or  har  personal  or  moveable 

estate  and  effects,  or  any  part  thereof  (7) ; 
[Here  follows  a  long  table  of  stamp  duties,  appli- 
cable to  Testate  Successions ;  but  as  the  table  * 

has  been  superseded  as  from  1st  April,  1880, 

by  the  Acts  43  Vict  c.  14,  and  44  Vict  c.  12 

in/rOy  it  is  omitted.] 
Letters  of  administration  without  a  will  annexed, 

to  be  granted  in  England ; 
Confirmation  of  any  testament-dative,  to  be  expeded 

in  any  commissary-court  in  Scotland,  where 

the  deceased  shall  have  died  before  or  upon 

the  10th  day  of  October,  1808,  and  subsequent 

to  the  10th  day  o(  October,  1804. 

ip)  See  §  188  e<  teq,  tupra  as  to  oonfirmatbiif. 

ipp)  See  §§  149-177  tupra  as  to  inventories. 

iq)  See  §  156  nqmi  as  to  new  inventory  dxOj.;  also  §  37  of  44  Ylet.  a  12. 
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Oonfinnation,  &o. — eorUinned.  Duty. 

£     8.   d. 

IiiTeiitory  to  be  exhibited  and  recorded  in  any 
commissaiy-coort  in  Scotland  of  the  estate 
and  effects  of  any  person  deceased  who  shall 
haye  died  after  the  10th  day  of  October,  1808, 
without  learing  any  testament  or  testamentary 
disposition  of  his  or  her  personal  or  moveable 
estate  or  effects,  or  any  part  thereof ; 

[Here  follows  a  long  table  of  stamp  duties,  appli- 
cable to  Intestate  Successions ;  but  as  the  table 
has  been  superseded  by  the  Acts  43  Vict  c.  14, 
and  44  Vict  a  12  infra^  it  is  omitted.] 

Exemptions  fr cm  dXi  SUvm/p  Dviiea, 

Probate  of  will,  letters  of  administration, 
confirmation  of  testament^  and  eik 
thereto,  and  inventory  of  the  effects 
of  any  common  seaman,  marine,  or 
soldier  who  shall  be  slain  or  die  in  the 
service  of  his  Majesty,  his  heirs  or 
.   successors: 

Additional  inventory  to .  be  exhibited  and 
recorded  in  any  commissary -court 
in  Scotland ;  where  the  same  shall  not 
be  liable  to  a  duiy  of  greater  amount 
than  the  duty  already  paid  upon  any 
former  inventory  exhibited  and  re- 
'corded  of  the  estate  and  effects  of  the 
^  same  person. 


tiegacieB  and  successions  to  personal  or  moveable 
estate  upon  intestacy. 

L  Where  the  testator,  testatrix,  or  in- 
testate died  be/ore  or  upon  the  5th. 
day  of  April,  1805. 
For  every  legacy,  specific  or  pecuniary, 
or  of  any  other  description,  pf  the 
amount  or  value  of  £20  or  upwards, 
given  by  any  will  or  testamentary 
instrument  of  any  person  who  diiad 
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Legaoiea,  Ao. — continued.  Duty. 

£  $.  d. 
before  or  upon  the  5th  day  of  April, 
1805,  out  of  hia  or  her  personal  or 
moveable  estate,  and  which  shall  be 
paid,  delivered,  retained,  satisfied, 
or  discharged  after  the  31st  day  of 
August^  1815 : 
Also  for  the  clear  residHe  (when  devolv- 
ing to  one  person)  and  for  every 
share  of  the  dear  residue  (when 
devolving  to.  two  or  more  persons) 
of  the  personal  or  moveable  estate  of 
any  person  who  died  before  or  upon 
the  5th  day  of  April,  1805  (after 
deducting  debts,  funeral  expenses, 
legacies,  and  ot^er  charges  first  pay- 
able thereout),  whether  the  title  to 
such  residue,  or  any-  shard  thereof, 
shall  accrue  by  virtue  of  any  testa- 
mentuy  disposition,  or  upon  a  partial 
or  total  intestacy;  where  such  resi- 
due, or  share  of  residue,  shall  be  of 
thQ  amount  or  value  of  J&20  or  up- 
wards, ;and  where  the  same  shall  be 
paid,  delivered,  retained,  satisfied, 
or  discharged  after  the  thirty-first 
day  of  August,  1815 : 

Where  any  such  legacy  or  residue,  or 
share  of  such  residue,  shall  have 
been  given,  or  have  devolved,  to  or 
for  the  benefit  of.  a  brother  or  sister 
of  the  deceased,  or  any  descendant, 
of  a  brother  or  sister  of  the  deceased, 
a  duty  at  and  after  the  rate  of  two 
pounds  and  ten  shillings  per  centum  peraent* 

on  the  amount  or  value  thereof         .  .   2  10    0 

Where  any  such  legacy  or  residue^  or 
share  of  such  residue,  shall  have 
,been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister 
of  the  father  or  mother  of*  the 
deceased,  or    any    descendant  of   a 
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brother  or  sister  of  the  &t}ier   or 
mother  of  the  deceasedy  a  duty  at 
and  after  the  rate  of  four  pounds 
per  centum  on  the  amount  or  Talue  per  cenL 

thereof  .  4    0    0 

Where  ouiy  such  legacy  or  residuey  or 
share  of  such  residue,  shall  have  been 
giyen,  or  have  derolTed,  to  or  for  the 
benefit  of  a  brother  or  sister  of  a 
grandfather  or  grandmother  of.  the 
deceased,  or  any  descendant  of  a 
brother  or  sister  of  a  grand&ther  or 
grandmother  of  the  deceased*  a  duty 
at  and  after  the  rate  of  five  pounds 
per  centum  on  the.amqunt  pr  Talne 
thereof  .  .  .  .  6    0    0 

And  where  any  such  legacy,  or  residue^ 
or  share  of  such  residue,  shall  have 
been  given,  or  have  deyolved,  to  er 
for  the  benefit  of  Any  person  in  any 
other  degree  of  collateral  coxisan* 
gninity  to  the  deceased-  than  is  aboye 
described,  or  to  or  for  the  benefit  of 
any  stranger  in  blood  to  the  deceased, 
a  duty  at  and  after  the  rate  of  eight 
pounds  per  centum  on  the  amount  or 
▼alue  thecreof  •  •  •  8    0    0 

n.  Where  the  testator^  teatairix,  or  in- 
testate  shall  have  died  defter  the  5th  day 
of  April,  1805. 
For  every  legacy,  specific  or  pecuniary, 
or  of  any  other  description  of  the 
amount  or  value  of  £20  or  upward8(r), 
given  by  any  will  or  testamentary 
instrument  of  any  person  who  shall 
have  died  after  the  5th  day  of  April, 
1805,  either  out  of  his  or  her  per- 
sonal or  moveable  estate,  or  out  of 
or  charged  upon  his  or  her.  real  or 

(r)  Altered  by  §  42  of  44  Viet  o.  13  tf^/ro. 
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heritable  estate,  or  out  of  any  moBeys 
to  ariae  by  the  sale,  mortgage,  or 
other  disposition  of  his  or  her  real 
or  heritable  estate,  or  any  part 
thereof,  and  which  shall  be  paid, 
delivered,  retained,  satisfied,  or  dis- 
chaiged  after  the  Slst  day  of  Angust, 
1816: 

Also  for  the  clear  residue  (when  devoly- 
ing  to  one  person),  and  for  every 
share  of*  the  dear  residue  (when 
devolving  to  two  or  more  persons), 
of  the  peirsonal  or  moveable  estate 
of  any  person  who  shall  htfve  died 
after  the  5th  day  of  April,  1805 
(after  deducting  debts,  funeral  ex- 
penses, legacies,*  and  '  other  charges 
first  payable  thereout),  whether  the 
title  to  such  residue^  or  any  share 
thereof,  shall  accrue  by  virtue  of  any 
testamentary  disposition,  or  upon  a 
partial  or  total  intestacy ;  where  such 
residue  or  share  of  residue  shall  be 
of  the  amount  or  value  of  £20  or 
upwards,  and  where  the  same  shall 
be  paid,  delivered,  retained,  satisfied, 
or  discharged  after  Slst  day  of 
August,  1815 : 

And  alB6  for  the  clear  residue  (when  given 
to  one  person),  and  for  every  share 
of  the  clear  residue  (when  given  to 
'  two  or  more  persons),  of  the  moneys 
to  arise  from  tho  sale,  mortgage,  or 
other  disposition  of  any  real  or  herit- 
able estate,  directed  to  be  sold,  mort- 
gaged, or  otherwise  disposed  of  by 
any  will  or  testamentary  instrument, 
of  any  person  who  shall  have  died 
after  the  5th  day  of  April,  .1805 
(after  deducting  debts,  funeral  ex- 
penses, legacies,   and   other  charges 
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first  made  payable  thereout^  if  any), 
-  where  such  residue^  or  share  of 
residue,  shall  amount  to  £20  or  up- 
wards, and  trhere  the  same  shall  be 
paid,  retained,  or  discharged  after  the 
31st  day  of  August^  1815 : ' 

Where  any  such  l^acy  or  residue,  or 
any  share  of  such  residue,  shall  have 
been  given,  or  have  devolved,  to  .or 
for  the  benefit  of  a  child  of  the 
deceased,  or  any  descendant  of  a 
child  of  the  deceased,  or  to  or  for  the 
benefit  of  the  father  or  mother,  or 
any  lineal  ancestor  of  the  deceased, 
a  duty  at  and  after  the  rate  of  one 
pound  per  centum  on  the  amount  or  per  cenL 

value  thereof  •  •         •  •  10    0 

Where  any  such  legacy  or  residue^  or  any 
share  of  such  residue,  fihall  have  been 
given,  or  have  devolved,  to  or  for  the 
benefit  of  a  brother  or  sister  of  the 
deceased,  or  any  descendant  of  a 
brother  or  sister  of  the  deceased,  a 
duty  at  and  after  the  rate  of  three 
pounds  per  centum  on  the  amount  or 
value  thereof  '«  •  .300 

Where  any  such  l^;acy  or  residue,  or  any 
share  of  such  residue,  shall  have  been 
given,  or  have  devolved,  to  or  for  the 
benefit  of  a  brother  or  sister  of  the 
father  or  mother* of  the  deceased,  or 
any  descendant  of  a  brother  or  sister 
of  the  father  or  mother  of  the  deceased, 
a  duty  at  and  after  the  rate  of  five 
.  pounds  per  centum  on  the  amount  or 
value  thereof  .  •  •  5    0    0 

Where'  any  such  legacy  or  residue,  or  any 
share  of  such  residue,  shall  have  been 
given,  or  have  devolved,  to  or  for  the 
benefit  of  a  brothei  or  sister  of  a 
grandfather  or  grandmother  of  the 
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deceased,  or  any  desoendant  of  a 
'  brother  or  siater  of  a  grandfather  or 
grandmother  of  the  deoeased,  a  duty 
at  and  after  the  rate  of  aix  pounds 
per  centum  on  the  amount  or  yalue  per  eeni. 

thereof  .  .  .  .  6    0    0 

And  where  any  such  legacy  or  residue,  or- 
any  share  of  such  residue,  shall  have 
been  given,  or  have  devolved,  to  or 
for  the  benefit  of  any  person  in  any 
other  degree  of  collateral  consan- 
guinity to  the  deceased  than  is  aboye 
described,  or  to  or  for  the benefitof 
any  stranger  in  blood  to  the  deceased, 
a  duty  at  and  after  the  rate  of  ten 
pounds  per  centum  on  the  amount  or 
value  thereof        •      •  .  .  10    0    0 

And  all  gifts  of  annuities,  or  by  way  of 
annuity,  or  of  any  other  partial  benefit 
or  interest,  out  of  any  such  estate  or 
effSects  as  aforesaid,  diall  be  deemed 
legacies  within  the  intent  and  mean-  . 
ing  of  this  Schedule. 

And  where  any  legatee  shall  take  two  or 
more  distinct  legacies  or  benefits  under 
any  will  or  testamentary  instrument, 
which  shall  together  be  of  the  amount 
or  value  of  JC20,  each  shall  be  charged 
with  duty,  though  each  or  either  may 
*  be  separately  under  that  amount  or 

value. 

£xempti(m8.{8) 

'^  "LegBuAea  and  residues,  or  shares  of  residue, 
of  any  such  estate  or  effects  as  afore- 
said, given  or  devolving  to  or  for  the 
benefit  of  the  husband  or  wife  of  thjo 
deceased,  or  to  or  for  the  benefit  of 
any  of  the  Royal  Family. 

(t)  See  §§  300,  324  iupra  aa  to  present  exdmptiona. 
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An^^  all  legacies  which  were  exempted  from 
duty  by  the  Act  passed  in  the  39th 
year  of  his  Majesty's  reign,  c  73,  fo^ 
exempting  certain  specific  legacies 
given  to  bodies  corporate,  or  other 
public  bodies,  from  the  payment  ci 
duty. 


XXXm.— 5  &  6  Vict.  c.  79.—[5<^  August,  1842.](a) 

Fboyides  (§  23)  for  a  return  of  inventory  duty  in  respect  of  debts 
if  claimed  within  three  years. 


XXXIV.— 8  &  9  Vid.  c.  7Q.—[*Ui  August,  1845.](6) 
Extends  (§  4)  the  terms  of  definition  of  a  legacy. 


XXXV.— 13  &  14  Vict,  c  97.— [14«fe  August,  1860.](c) 

Makbs  f§  8)  persons  who  have  received  money  for  legacy  duty 
liable  for  the  amount. 


XXXVI. — An  ACT  for  grarUing  to  Her  Majesty  Duiies  on 
Succession  to  Property,  and  for  aUermg  cerlavn,  Pro- 
visioThs  of  the  Acta  charging  Duties  on  Legacies  amd 
8ha/res  of  Personal  Estaies,  16  &  17  VicL  c  61.^4tfc 
August,  1853.] 

The  following  is  the  arrangement  of  this  Act : — 
Section  1.  Interpretation  of  certain  terms  in  this  Act 

„  2.  What  dispositions  and  devolutions  of  property  confer 
successions ;  also  what  the  terms  ''  successor,**  **  pre- 
decessor," mean. 

(a)  §§  3,  21,  and  22,  and  part  of  Bchedule  of  this  Act  repealed  by  33  Ac  34  Tict 
cWa870). 

(&)  §  1,  from  "from''  to  '*  thereof,"  and  §  6  of  this  Act  repealed  by  38  Ac  39  Yict 
0.  96  (1875),  and  §§  2  and  3  repealed  by  33  A  34  Yiot.  c.  9»  (1870). 

{€)  The  whole  Act  repealed  by  33  &  34  Vict.  o.  99  (1870),  except  §.8  as  fir  as  it 
reUtea  to  legacy  duty. 
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Section  3.  Joint  tenants  taking  by  anrriyoTship  to  be  deemed  sac- 
eesaors. 
,,      4.  General  po^rers  of  appointment  to  confer  Bnccessions. 
„      5.  Extinction  of  determinable  charges  to  confer  successions. 
„      6.  Persons  now  benefidallj  entitled  to  real  property  subject 

to  leases  for  life  not  liable  to  duty. 
,9      7.  Dispositions  accompanied  by  the  reservation  of  a  benefit 
to  the  grantor,  Ac^  to  confer  successions. 
'  ly      8.  Dispositions  to  take  effect  at  periods  depending  on  death, 
or  made  for  evading  duty,  to  confer  succession&. 
„      9.  Duties  to  be  under  the  care  and  management  of  the  Com- 
missioners of  Inland  Revenue. 
Duties  on  successions. — See  §  41  of  44  Yict  a  12. 
Provision  as  to  married  persons  chargeable  with. succession 

or  legacy  duty. 
What  duties  payable  when  the  successor  is  also  the  pre- 
decessor. 
Provision  as  to  joint  predecessors. 
Duty  on  transmitted  successions. 
Duties  payable  in  respect  of  transferred  interest 
Succession  subject  to  trusts  for  charitable  or  public  pur- 
poses chargeable  with  duty. 
Provision  for  life  policies  and  certain  post-obit  bonds. 

18.  Exemptions. 

19.  Leasehold  estates  not  to  be  charged  with  legacy  duty  aa 
personal  estate. 

20.  Duties  to  be  paid  on  the  successor  becoming  entitled  in 
possession  3  but  in  the  case  of  outstanding  interests,  at 
the  determination  thereof. 

21.  The  interest  of  a  successor  in  real  property  to  be  considered 
as  an  annuity. 

22.  Rule  for  valuing  lands,  bouses,  ko^ 

23.  Bule  as  to  timber. 
.  24.  Rule  as  to  advowsons. 

25.  Rule  as  to  property  subject  to  beneficial  leases. 

26.  Rule  as  to  manors,  mines,  &c. 

27.  Duty  payable  by  corporations,  &c.,  on  taking  real  estates. 

28.  Allowance  for  fines,  ^,  paid  by  successor. 

29.  Real  property  directed  to  be  sold,  to  be  charged  as  per- 
sonality. 

30.'  Personal  property  to  be  invested  in  real  property,  how  to 

be  charged. 
31.  Annuities  under  this  Act  and  the  Legacy  Duty  Acts  to  be 
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valued    according    to    the    taUes   annexed    to    this 
Act 
ProvisionB  as  to  the  aapessment  of  personalty. 
Allowance  to  donee  of  general  power  of  appointments 
Wliat  allowance  to  be  made  for  inoambranoes. 
No  allowance  to  be  made  in  respect  of  contingent  incum- 
brances, unless  they  take  effect. 
The  duty  on  successions  to  be  calculated  without  regard  to 

contingencies.  • 

Provision  for  allowance  or  return  of  duty. 
Allowance  to  be  made  to  successor  in  respect  of  relinquished 
property. 

„    39.  Power  for  Commissioners  to  compound  duties. 

,,    40.  Power  of  Commissioners  to  receive  duty  in  advance. 

yi  41.  Power  for  Commissioners  to  commute  future  dutiea  See 
§  11  of  43  Vict.  c.  14'. 

,,    42.  Duty  to  be  a  first  charge  on  properly. 

„    43.  Provision  for  the  separate  assessments  of  properties. 

,,    44.  What  persons  accountable  for  duty. 

„  45.  Notice  of  succession  to  be  given  to  the  Commissioners,  and 
a  return  of  the  property  made. 

„    46.  Penalty  on  not  giving  notices  of  succession. 

„    47.  Proceeding  if  return  not  made. 

ff  48.  Power  to  enforce  returns  from  executors  snd  administra 
tors. 

„  49.  Accounting  party  to  verify  his  account  by  production  of 
books  and  documents ;  and  Commissioners  may,  without 
fee,  inspect  and  take  copies  of  public  books. 

„    50.  Power  for  accountable  party  to  appeal 

„  51.  Duty  to  be  entered  by  the  Commissioners  in  a  book,  and 
a  stamped  receipt,  to  be  given. 

„    52.  Protection  to  bond  fide  purchasers. 

„  53.  Court  in  suits  for  the  administration  of  property  to  pro- 
vide for  payment  of  duty. 

„    54.  Commencement  of  Act 

„    55.  Short  title. 

Most  Gbacious  Sovekeign, 

We,  your  Majesty's  most  dutiful  and  loyal  subjects,  the  Commons 
of  the  D'liited  Elingdom  of  Great  Britain  and  Ireland  in  Parliament 
assembled,  towards  raising  the  necessary  supplies  for  defraying  your 
Majesty's  public  expenses,  and  making  a  permanent  addition  to  the 
public  revenue,  have  freely  and  voluntarily  resolved  to  grant  onto 
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your  Majesty  the  duties  hereinafter  mentioned ;  and  do  most  humbly 
beseech  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted  by 
the  Queen's  Most  Excellent  Majesty,  by  and  with  the  advice  and  con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  thi^ 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows: — 

L  In  the  construction  and  for  the  purposes  of  this  Act — 
The  term  ''real  property"  shall  include  all  freehold,  copyhold, 
customary,  leasehold,  and  other  hereditaments,  and  heritable 
property,  whether  corporeal  or*  incorporeal,  in  Great  Britain 
and  Ireland,  except  money  secured  on  heritable  property  in 
Scotland(a),  and  fdl  estates  in  any  such  hereditaments  : 
The  term  **  personal  properly  "(b)  shall  not  include  leaseholds,  but 
shall  include  money  payable  under  any  engagement,   and 
money  secured  on  heritable  property  in  Scotland,  and  all 
other  property  not  comprised  in  the  preceding  definition  of 
real  property : 
The  term  ''  property "  alone  shall  include  real  property  and  per- 
sonal property : 
The  term  ''  succession  "  shall  denote  any  property  chargeable  with 

duty  under  this  Act : 
The  term  ''trustee"  shaU  include  an  executor  and  Udmiziistrator, 
and  any  person  having  or  taking  on  himself  the  administra- 
tion of  property  affected  ij  any  express  or  implied  trust : 
The  term  "  person"  shall  include  a  body  corporate,  company,  and 

society: 

The  term  "  Legacy  Duty  Acts  "  shall  denote  the  Acts  now  in  force 

for  charging  duties  on  legacies  and  shares  of  the  personal 

estates  of  deceased  persons. 

n.  Every  past  or  future  disposition  of  property,  by  reason  whereof 

any  person  has,  or  shall,  become  beneficially  entitled  to  any  property 

or  the  income  thereof  upon  the  death  of  any  person  dying  after  the 

time  appointed  for  the 'commencement  of  this  Act,  either  immediately 

or  after  any  interval,  either  certainly  or  contingently,  and  either 

originally  or  by  way  of  substitutive  limitation,  and  every  devolution 

by  law  of  any  beneficial  interest  in  property,  or  the  income  thereof, 

upon  the  death  of  any  person  dying  after  the  time  appointed  for  the 

commencement  of  this  Act,  to  any  other  person,  in  possession  or 

(a)  By^HT  of  31  |p  32  Yiot  c.  101,  aU  heritable  leooritieB  aze  made  moveable 
ectote,  ar  from  Slst  Dec  1868,  even  thAngh  the  bonds  have  been  granted  prerioo*  to 
that  date,  lo  as  to  devolye  to  exeoatorB,-  except  where  exprenly  oonceiyed  in  favour 
of  heire  exdnding  exeoyitors. 

(5)  See  §  83  gupra.  Property  chargeable  with  duty  nnder  the  Legacy  Duty  Acts 
•li^  hj  the  proviflo  at  the  end  of  §  18  of  thia  Act,  exempted  from  duty  under  thia'Aot. 
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expectancy,  shall  be  deemed  to  have  conferred  or  to  confer  on  ike 
person  entitled  bj  reason  of  any  such  disposition  or  devolafcion  a 
"  succession" ;  and  the  term  '<  successor"  shall  denote  the  person  ao 
entitled ;  and  the  term  **  predecessor "  shall  denote  the  settlor,  dis- 
poner,  testator,  obligor,  ancestor,  or  other  person  from  whom  the 
interest  of  the  successor  is  or  shall  be  derived,  (c) 

III.  Where  any  person  shall,  at  or  after  the  time  appointed  for 
the  commencement  of  this  Act,  have  any  property  vested  in  them 
jointly,  by  any  title  not  conferring  on  thetn  a  succession,  any  bene- 
ficial interest  in  such  property  accruing  to  any  of  them  by  survivor- 
ship shall  be  deemed  to  be  a  succession ;  and  every  person  to  whom 
any  such  interest  shall  accrue  shall  be  deemed  to  be  the  suooessor ; 
and  the  person  upon  whose  death  such  accruer  shall  take  place  aball 
be  deemed  to  be  the  predecessor ;  and  where  any  persons  after  the 
time  appointed  for  the  commencement  of  this  Act  shall  take  any 
succession  jointly,  they  shall  pay  the  duty,  if  any,  chargeable  thereon 
by  this  Act  in  proportion  to  their  respective  interests  in  the  sudoes- 
sion ;  and  any  beneficial  interest  in  such  succession  accruing  to  any 
of  them  by  survivorship  shall  be  deemed  to  be  a  new  succession, 
derived  from  the  predecessor  from  whom  the  joint  title  shall  have 
been  derived. 

lY.  Where  any  person  shall  have  a  general  power  of  appointment 
under  any  disposition  of  property  taking  effect  upon  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement  of  this 
Act,  over  property,  he  shall,  in  the  event  of  his  making  any  appoint- 
ment thereunder,  be  deemed  to  be  entitled,  at  the  time  of  his  exercis- 
ing such  power,  to  the  property  or  interest  thereby  appointed  as  a 
succession  derived  from  the  donor  of  the  power ;  and  where  any 
person  shaU  have  a  limited  power  of  appointment,  under  a  disposition 
taking  effect,  upon  any  such  death,  over  property,  any  person  taking 
any  property  by  the  exercise  of  such  power  shall  be  deemed  to  take 
the  same  as  a  succession  derived  from  the  person  creating  the  power 
as  predecessor. 

Y.  Where  any  property  shall  at  or  after  the  time  appointed  for 
the  commencement  of  this  Act  be  subject  to  any  charge,  estate,  or 
interest,  determinable  by  the  death  of  any  person,  or  at  any  period 
ascertainable  only  by  reference  to  death,  the  increase  of  benefit 
accruing  to  any  person  or  persons  upon  the  extinction  or  deterHiiiuir 
tion  of  such  chaige,  estate,  or  interest  shaU  be  deemed  to  be  a  succes- 
sion accruing  to  the  person,  or  the  persons,  if  more  than  one,  then 

(c)  Thia  Motion  is  not'  retroBpeotive  as  to  sucoessions  hy  derolntion,  but  it  is  to 
M  to  saooessions  by  disposition.— Sm  §  816  tupn.  The  date  of  the-  Ast  (§  54)  is  19th 
May,  1863.  ... 
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entitled  beneficiallj  to  the  property  or  the  income  thereof,  according 
to  his  or  their  respectiye  estates  or  interests  therein,  or  beneficial 
enjoyment  thereof;  and.  the  person  or  persons  from  whom  such 
successor  or  successors  respectively  shall  have  derived  title  to  the 
property  so  charged  shall  be  deemed  to  be  the  predecessor  or  prede- 
cessors, as  the  case  may  he.{d) 

YL  Provided  that  no  person  entitled,  at  the  time  appointed  for 
the  commencement  of  this  Act,  to  the  immediate  reversion  in  any 
real  property  expectant  upon  the  determination  of  any  lease  for  life 
or  for  years  determinable  on  life,  shall  be  chargeable  with  duty  in 
respect  of  such  determination,  in  the  event  of  the  same  occurring  in 
his  lifetime. 

Vn.  Where  any  disposition  of  property,  not  being  a  band  fide 
sale,  and  not  conferring  an  interest  expectant  on  death  on  the  person 
in  whose  favour  the  same  shall  be  made,  shall  be  accompanied  by  the 
reservation  or  assurance  of  or  contract  for  any  benefit  to  the  grantor, 
or  any  other  person,  for  any  term  of  life,  or  for  any  period  ascertain- 
able only  by  reference  to  death,  such  disposition  shall  be  deemed  to 
confer  at  the  time  appointed  for  the  determination  of  such  benefit  an 
increase  of  beneficial  interest  in  such  property,  as  a  succession  equal 
in  annual  value  to  the  yearly  amount  or  yearly  value  of  the  benefit 
so  reserved,  assured,  or  contracted  for,  on  the  person  in  whose  favour 
such  disposition  shall  be  made.(6) 

YIII.  Where  any  disposition  of  property  shall  be  made  to  take 
effect  Sit  a  period  ascertainable  only  by  reference  to  the  date  of  the 
death  of  any  person  dying  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  such  disposition  shall  be  deemed  to  confer  a  succes- 
sion on  the  person  in  whose  fiivour  the  same  shall  be  made;  and 
where  any  disposition  of  property  shall  purport  to  take  effect 
presently,  or  under  such  circumstances  as  not  to  confer  a  succession, 
but  by  the  effect  or  in  consequence  of  any  engagement,  secret  trusty 
or  arrangement  capable  of  being  enforced  in  a  court  of  law  or  equity, 
the  beneficial  ownership  of  such  property  shall  not  bond  fide  pass 
according  to  such  disposition,  but  shall  in  fact  devolve  to  any  person 
on  death,  or  at  some  period  ascertainable  only  by  reference  to  death, 
then  such  last-mentioned  person  shall  be  deemed  to  acquire  the  pro- 
perty so  passing  as  a  succession  derived  from  the  person  making  the 
disposition  as  the  predecessor;  and  where  any  court  of  competent 
jurisdiction  shall  declare  any  disposition  to  have  been  fraudulent 
and  made  for  the  purpose  of  evading  the  duty  imposed  by  this  Aot^ 

((2)  See  §  20  of  thk  Aot  aa  to  a  loooessor  subject  to aoharge  not  oreated  by  himself, 
(e)  The  objeet  of  this  seotioii  is  to  prevent  an  evasion  of  property  not  ooming  within 
the  definition  of  S  2  of  the  Act^-See  §  38  of  44  Vict.  0. 12. 
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it  shall  be  lawfbl  for  such  court  to  declare  a  snocession  to  have  been 
oonf  erred  on  such  person  at  such  time  and  to  such  an  extent  as  such 
court  shall  think  just ;  and  such  last-mentioned  person  shall  be 
deemed  to  have  taken  a  succession  accordingly  derived  ftom.  the 
person  makibg  such  disposition  as  predecessor. 

IX  The  duties  hereinafter  imposed  shall  be  considered  as  stamp 
duties,  and  shall  be  under  the  care  and  management  of  the  Oommia- 
sioners  of  Inland  Bevenue,  hereinafter  called  "the  Commissioners"(/^ ; 
who,  by  themselves  and  their  officers,  shall  have  the  same  powers  and 
authorities  for  the  collection,  recovery,  and  management  thisreof,  as 
are  by  an  Act  passed  in  the  session  holden  in  the  twelfth  and  thir- 
teenth years  of  the  reign  of  her  present  Majesty,  chapter  one,  or  by 
any  other  Act  or  Acts,  vested  in  them  for  the  collection;  recovery, 
and  management  of  any  stamp  duties;  and  shall  provide  proper 
stamps  denoting  the  rate  per  centum  of  the  duties  payable  under  this 
Act;  and  shall  have  all  other  powers  and  authorities  requisite  for 
carrying  this  Act  into  execution. 

X.  There  shall  be  levied  and  paid  to  Her  Majesty,  in  respect  of 
every  such  succession  as  aforesaid,  according  to  ihe  value  thereof(^), 
the  following  duties  (that  is  to  say) — 

Where  the  successor  shair  be  the  lineal  issue  or  lineal  ancestor  of 
the  predecessor,  a  duty  at  the  rate  of  one  pound  per  centum 
upon  such  value(A) : 
Where  the  successor  shall  be  a  brother  or  sister,  or  a  descendant 
of  a  brother  or  sister  of  the  predecessor,  a  duty  at  the  rate  of 
three  pounds  per  centum  upon  such  value : 
Where  the  successor  shall  be  a  brother  or  sister  of  the  father  or 
mother,  or  a  descendant  of  a  brother  or  sister  of  the  father  or 
mother  of  the  predecessor,  a  duty  at  the  rate  of  five  pounds 
.  per  centum  upon  such  value : 
Where  the  successor  shall  be  a  brother  or  idster  of  the  grand&ther 
or  grandmother,  or  a  descendant  of  the  brother  or  aster  of  the 
grandfather  or  grandmother  of  the  predecessor,  a  duty  at  the 
rate  of  six  pounds  per  centum  upon  such  value : 
Where  the  successor  shall  be  inany  other  degree  of  collateral  con- 
sanguinity to  the  predecessor  than  is  hereinbefore  described, 

(/)  The  twenty-Beventh  seetion  of  44  Tlot  c.  12  places  inventory  and  legEMj  dniieB 
and  duties  on  aooonnts  alao  under  the  numagement  of  the  GommiBsionfin  of  Inland 
Berenue. 

{ff)  The  twenty-first  and  following.seotiona  of  the  Act  direct  how  the  value  is  to  be 
jEwcert«faied.->See  §  S17  supra. 

(h)  This  duty  not  now  payaide  where  a  duty  haa  been  paid  on  inventoiy  or  acooimt. 
-44  Vict.  0.12,  §41. 
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or  shairbe  a  stranger  in  blood  to  him,  a  duty  at  the  rate  of 
ten  pounds  per  centum  upon  such  value. 

XI.  Where  any  person  chargeable  with  duty  under  this  Act  in 
respect  of  any  sucoessiony  or  chargeable  with  duty  under  the  Legacy 
Duty  Acts  in  respect  of  any  legacy  bequeathed  to. him  or  her  by  a 
testator  dying  after  the  time  appointed  for  the  commencement  of  this 
Act^  or  in  respect  of  the  personal  estate'  of  any  person  dying  after  the 
same  period,  shall  have  been  married  to  any  wife  or  husband  of 
nearer  consanguinity  than  himself  or  herself  to  the  predecessor, 
testator,  or  deceased  person,  then  the  person  taking  such  succession, 
l^acy,  or  personal  estate,  shaU  pay  in  respect  thereof  the  same  rate 
of  duty  only  as  such  his  or  her  wife  or  husband  would  have  been 
chargeable  with  if  she  or  he  had  taken  the  same.(f) 

XII.  Where  any  person  shall  take  a  succession  under  a  disposition 
made  by  himself,  then,  if  at  the  date  of  such  disposition  he  shall  have 
been  entitled  to  the  property  comprised  in  the  succession  expectantly 
on  the  death  of  any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  and  such  person  shall  have  died  during 
the  continuance  of  such  disposition,  he  ^all  be  chargeable  with  duty 
on  his  succession,  at  the  same  rate  as  he  would  have  been  chargeable 
with  if  no  such  disposition  had  been  made ;  but  a  successor  shall  not 
in  any  other  case  be  chargeable  with  duty  upon  a  succession  taken 
under  a  disposition  made  by  himself,  and  no  person  shall  be  charge- 
able with  duty  upon  the  extinction  or  determination  of  any  charge, 
estate,  or  interest  created  by  himself,  unless  at  the  date  of  the  creation 
thereof  he  shall  have  been  entitled  to  the  property  subjected  thereto 
expectantly  on  the  death  of  some  person  dying  after  the  time  appointed 
for  the  commencement  of  this  Act 

XIII.  Where  the  successor  shall  derive  his  succession  from  more 
predecessors  than  one,  and  the  proportional  interest  derived  from 
each  of  them  shall  not  be  distinguishable,  it  shall  be  lawful  for  the 
Commissioners  to  agree  with  the  successor  as  to  the  duty  payable ; 
but  if  no  such  agreement  shall  be  made,  the  successor  shall  be  deemed 
to  have  derived  his  succession  in  equal  proportions  from  each  prede- 
cessor, and  shall  be  chargeable  with  duty  accordingly. 

XIV.  Where  the  interest  of  any  successor  in  any  personal  pro- 
perty shall,  before  he  shall  have  become  entitled  thereto  in  possession, 
have  passed  by  reason  of  death  to  any  other  successor  or  successors, 
then  one  duty  only  shall  be  paid  in  respect  of  such  interest,  and  shall 
be  due  from  the  successor  who  shall  first  become  entitled  thereto  in 

(i)  This  lection  only  applies  where  the  saocessor  or  legatee  has  married  a  relation 
of  the  predeceiior  or  testator,  and  not  where  the  latter  has  married  a  relation  of  the 
ioooeesor  or  legatee.— Hanson,  page  268. 

2h 
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possession ;  but  such  duty  sliall  be  at  the  highest  rate  which,  if  every 
such  successor  had  been  subject  to  duty,  would  have  been  payable  by 
any  one  of  them.(^) 

XY.  Where,  at  the  time  appointed  for  the  commencement  of  this 
Act,  any  reversionary  property  expectant  on  death  shall  be  vested, 
by  alienation  or  other  derivative  title(Z),  in  any  person  other  than  the 
person  who  shall  have  been  originally  entitled  thereto  under  any 
such  disposition  or  devolution  as  is  mentioned  in  the  second  section 
of  this  Act,  then  the  person  in  whom  such  property  shall  be  so  vested 
shall  be  chargeable  with  duty  in  respect  thereof  as  a  succession  at  the 
same  time  and  at  the  same  rate  as  the  person  so  originally  entitled 
would  have  been  chargeable  with  if  no  such  alienation  had  been  made 
or  derivative  title  created ;  and  where,  after  the  time  appointed  for 
the  commencement  of  this  Act,  any  succession  shall,  before  the  suc- 
cessor shall  have  become  entitled  thereto,  or  to  the  income  thereof  in 
possession,  have  become  vested  by  alienation  or  by  any  title  not  con- 
ferring a  new  succession  in  any  other  person,  then  the  duty  payable 
in  respect  thereof  shall  be  paid  at  the  same  rate  and  time  as  the  same 
would  have  been  payable  if  no  such  alienation  had  been  made  or 
derivative  title  created ;  and  where  the  title  to  any  succession  shall 
be  accelerated  by  the  surrender  or  extinction  of  any  prior  interests, 
then  the  duty  thereon  shall  be  payable  at  the  same  time  and  in  the 
same  manner  as  such  duty  would  have  been  payable  if  no  such 
acceleration  had  taken  place. 

XVI.  Where  property  shall  become  subject  to  a  trust  for  any 
charitable  or  public  purposes,  under  any  past  or  future  disposition, 
which,  if  made  in  favour  of  an  individual,  would  confer  on  him  a  suc- 
cession, there  shall  be  payable  in  respect  of  such  property,  upon  its 
becoming  subject  to  such  trusts,  a  duty  at  the  rate  of  ten  pounds  per 
centum  upon  the  amount  or  principal  value(m)  of  such  property ;  and 
it  shall  be  lawful  for  the  trustee  of  any  such  property  to  raise  the 
amount  of  any  duty  due  in  respect  thereof,  with  all  reasonable 
expenses,  upon  the  security  of  the  charity  property,  at  interest,  with 
power  for  him  to  give  effectual  discharges  for  the  money  so  raised. 

XVIT.  No  policy  of  insurance  on  the  life  of  any  person  shall  create 

(A*)  This  section  does  not  in  any  -way  interfere  with  the  operation  of  the  Jjegnej 
Duty  Acts,  according  to  which  (36  Geo.  III.  o.  52,  §  6)  the  duty  is  payable  under  the 
mli  or  inte8taey  of  the  deceased  person. 

[1)  The  object  here  is  to  extend  thd  retroepeotiye  operation  of  the  Act  to  deriTftiiTe 
as  well  as  to  original  owners,  and  to  carry  out  the  principle  (which  obtaina  equaUy 
with  regard  to  legacies)  of  miUdng  the  time  of  payment,  and  not  the  time  of  Testing;, 
the  criterion  of  the  liability  to  duty. —Hanson,  page  278. 

(m)  Heritable  property  is  in  general  chargeable  according  to  the  annual  value  (§  21 
of  this  Act),  the  only  exceptions  being  those  introduced  by  this  section,  and  §  27.  See 
§  322. 
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the  relation  of  predecessor  and  successor  between  the  insurers  and  the 
assured,  or  between  the  insurers  and  any  assignee  of  the  assured,  and 
no  bond  or  contract  made  bj  any  person  bond  fde  for  valuable  con- 
sideration in  money  or  money's  worth(w),  for  lie  payment  of  money 
or  money's  worth  after  the  death  of  any  other  person,  shall  create  the 
relation  of  predecessor  and  successor  between  the  person  making  such 
bond  or  contract,  and  the  person  to  or  with  whom  the  same  shall  be 
made ;  but  any  disposition  or  devolution  of  the  monies  payable  under 
such  policy,  bond,  or  contract,  if  otherwise  such  as  in  itself  to  create 
a  succession  within  the  provisions  of  this  Act,  shall  be  deemed  to  con- 
fer a  succession. 

Xyill.  Where  the  whole  succession  or  successions  derived  from 
the  same  predecessor,  and  passing  upon  any  death  to  any  person  or 
persons,  shall  not  amount  in  money  or  principal  value  to  the  sum  of 
one  hundred  pounds,  no  duty  shall  be  payable  under  this  Act  in 
respect  thereof  or  of  any  portion  thereof ;  and  no  duty  shall  be  pay- 
able under  this  Act  upon  any  succession  which,  as  estimated  accord- 
ing to  the  provisions  of  this  Act^  shall  be  of  less  value  than  twenty 
pounds  in  the  whole,  or  upon  any  monies  applied  to  the  payment  of 
the  duty  on  any  succession  according  to  any  trust  for  that  purpose, 
or  by  any  person  in  respect  of  a  succession,  who,  if  the  same  were  a 
legacy  bequeathed  to  him  by  the  predecessor,  would  be  exempted  from 
the  payment  of  duty  in  respect  thereof  under  the  Legacy  Duty  Acts ; 
and  no  person  shall  be  charged  with  duty  under  this  Act  in  respect 
of  any  interest  surrendered  by  him  oi^  extinguished  before  the  time 
appointed  for  the  commencement  of  this  Act ;  and  no  person  charged 
with  the  duties  on  legacies  and  shares  of  personal  estate  under  the 
Legacy  Duty  Acts,  in  respect  of  any  property  subject  to  such  duties, 
shall  be  charged  also(o)  with  the  duty  granted  by  this  Act  in  respect 
of  the  same  acquisition  of  the  same  property. 

XIX.  No  legatee  or  other  person  shall,  after  the  time  appointed  for 
the  commencement  of  this  Act,  be  chargeable  under  the  Legacy  Duty 
Acts  with  duty,  not  then  already  due,  in  respect  of  any  leasehold 
hereditaments  of  any  testator  or  deceased  person,  as  belonging  to  the 
personal  estate  of  the  testator  or  deceased.  (^). 

XX.  The  duty  imposed  by  this  Act  shall  be  paid  at  the  time  when 

(n)  The  words,  "money  or  money's  worth,"  "appear  to  have  been  selected  for  the 
purpose  of  excluding  the  consideration  of  marriage." — Hanson,  p.  290.  See  Crovm 
y.  Earl  of  Fife^  5th  December,  1883. 

(o)  The  exemption  here  does  not  protect  legatees  from  being  chargeable  with  dniy 
under  this  Act  by  reason  merely  of  their  not  being  liable  to  duty  imder  the  Legacy 
Duty  Acts.— Hanson,  p.  295.  The  cases  of  express  exemption  from  payment  of  legacy 
duty  are  stated  in  55  Geo.  III.  o.  184,  schedule,  part  iii  aupnu    See  also  §  324  supra, 

(p)  The  object  here  is  to  give  a  retrospective  operation  to  that  part  of  the  Act  which 
maJces  leasehold  estates  chargeable  with  dnty  upon  the  same  footing  aa  real  property. 
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tiie  successor,  or  any  person  in  his  right  or  on  his  behalf,  shall  become 
entitled  in  possession  to  his  succession,  or  to  the  receipt  of  the  income 
and  profits  thereof ;  except  that  if  there  shall  be  any  prior  chairge, 
estate,  or  interest,  not  created  bj  the  successor  himself,  upon  or  in 
the  succession,  hj  reason  whereof  the  successor  shall  not  be  presently 
entitled  to  the  full  enjoyment  or  value  thereof,  the  duty  in  respect  of 
the  increased  value  accruing  upon  the  determination  of  such  charge, 
estate,  or  interest  shall,  if  not  previously  paid,  compounded  for,  or 
commuted(g),  be  paid  at  the  time  of  such  determination ;  and  except 
that  in  case  of  an  annuity,  or  property  hereby  made  chargeable  as  an 
annuity,  the  duties  shall  be  paid  by  such  instalments  as  are  hereinafter 
directed  or  referred  to ;  provided  that  no  duty  shall  be  payable  upon 
the  determination  of  any  lease  purporting  at  the  date  thereof  to  be  a 
lease  at  rack-rent,  in  respect  of  the  increase  accruing  to  the  successor 
upon  such  determination. 

XXI.  The  interest  of  every  successor,  except  as  herein  pro- 
vided(r),  in  real  property(«),  shall  be  considered  to  be  of  the  value  of 
an  annuity(^)  equal  to  the  annual  value  of  such  property,  after  mak- 
ing such  allowances  as  are  hereinafter  directed,  and  payable  from  the 
date  of  his  becoming  entitled  thereto  in  possession(u),  or  to  the 
receipt  of  the  income  or  profits  thereof  during  the  residue  of  his  life, 
or  for  any  less  period  during  which  he  shall  be  entitled  thereto ;  and 
every  such  annuity,  for  the  purposes  of  this  Act,  shall  be  valued 
according  to  the  tables  in  the  schedule  annexed  to  this  Act ;  and  the 
duty  chargeable  thereon  shall  be  paid  by  eight,  equal  half-yearly 
instalments,  the  first  of  such  instalments  to  be  paid  at  the  expiration 
of  twelve  months  next  after  the  successor  shall  have  become  entitled 
to  the  beneficial  enjoyment  of  the  real  property  in  respect  whereof 
the  same  shall  be  payable,  and  the  seven  following  instalments  at 
half-yearly  intervals  of  six  months  each,  to  be  computed  from  the  day 
on  which  the  first  instalment  shall  have  become  due,  provided  that  if 
the  successor  shall  die  before  all  such  instalments  shall  have  become 
due,  then  any  instalments  not  due  at  his  decease  shall  cease  to  be 

(<7)  See  §§  39  aad  41  of  this  Act ;  also  §  11  of  43  Vict.  o.  14,  which  authorises  the 
Commissioners  to  oommnte  future  claims  after  all  present  claims  have  been  satisfied ; 
but  hj  §  43  of  44  Vict.  c.  12,  they  are  authorised  to  oompoimd  all  claims,  either 
present  or  future,  under  a  toiU  for  a  single  immediate  payment. — See  also  §  328  ticprs. 

(r)  The  exceptions  here  referred  to  are  those  in  g§  16, 23,  24,  26,  and  27  of  this  AaL 

(a)  The  duty  on  penonal  property  is  to  be  assessed  and  paid  in  the  manner  of 
legacies.— §  32  of  this  Act. 

(<)  The  duty  is  thus  a  tax  on  capital  and  not  on  income. 

(u)  The  duiy  faUs  to  be  calculated  according  to  the  suooessor's  age  at  the  time  when 
his  title  accrued,  and  the  value  apparently  of  the  property  as  it  existed  at  the  time 
fixed  by  §  45  of  this  Act  for  the  delivery  of  the  account.  See  as  to  methods  of  cakm- 
lating  value  of  annuities,  &c,  iuprcL,  pp.  414-417 ;  also  p.  481  itf^frti. 
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payable,  except  in  the  case  of  a  successor  who  shall  have  been 
competent  to  dispose  by  will  •  of  a  continuing  interest  in  such  pro- 
perty, in  which  case  the  instalments  unpaid  at  his  death  shall  be  a 
continuing  charge  on  such  interest,  in  exoneration  of  his  other  pro- 
perty, and  shall  be  payable  by  the  owner  for  the  time  being  of  such 
interest 

XXII.  In  estimating  the  annual  value  of  lands  used  for  agricul- 
tural purposes,  houses,  buildings,  tithes,  teinds,  rent-charges,  and 
other  property  yielding  or  capable  of  yielding  income  not  of  a 
fluctuating  character,  an  allowance  shall  be  made  of  all  necessary 
outgoings. 

XXIII.  Where  timber,  trees,  or  wood,  not  being  coppice  or  undeiv 
wood,  shall  be  comprised  in  any  succession,  the  successor  shall  be 
chargeable  with  duty  upon  his  interest  in  the  net  monies,  after 
deducting  all  necessary  outgoings  for  the  year,  which  shall  from  time 
to  time  be  received  from  any  sales  of  such  timber,  trees,  or  wood,  and 
shall  account  for  and  pay  the  same  yearly ;  provided  that  no  duty 
shall  be  payable  on  the  net  monies  received  from  the  sale  of  timber, 
trees  or  wood  in  any  one  year  unless  such  net  monies  shall  exceed 
the  sum  of  ten  pounds;  provided,  that  if  the  successor  shall  be 
desirous  of  commuting  the  duty,  and  shall  deliver  to  the  Commis- 
sioners an  estimate  of  the  net  monies  obtainable  by  him  from  the 
sale  of  such  timber,  trees,  and  wood  as  may,  in  a  prudent  course  of 
management  of  the  property,  be  felled  by  such  successor  during  his 
life,  the  Commissioners,  if  satisfied  with  such  estimate,  shall  accept 
the  same  and  assess  the  duty  accordingly,  (t;) 

XXrV.  A  successor  shall  not  be  chargeable  with  duty  in  respect 
of  any  advowson  or  church  patronage  comprised  in  his  succession, 
unless,  the  same,  or  some  right  of  presentation,  or  some  other 
interest  in  or  out  of  such  advowson  or  church  patronage,  shall  be 
disposed  of  by  or  in  concert  with  him  for  money  or  money's  worth, 
in  which  case  he  shall  be  chargeable  with  duty  upon  the  amount  or 
value  of  the  money  or  money's  worth  for  which  the  same,  or  any  such 
presentation  or  interest,  shall  be  so  disposed  of  at  the  time  of  such 
disposal.  (t£7) 

XXV.  Where  a  successor,  entitled  to  any  real  property,  subject 
to  any  lease  by  reason  whereof  he  shall  not  be  presently  entitled  to 
the  full  enjoyment  thereof,  shall  not  have  paid  duty  in  respect  of  the 
full  yearly  value  of  such  property,  he  shall  be  chargeable  with  duty 
upon  his  interest  in  any  fine  or  grassum  or  other  consideration  which 

(v)  See  §  317  supra.    See  alao  17  &  18  Vict,  a  91,  §  6,  as  to  the  valuation  of  woocla 
in  Scotland, 
(w)  See  §  317  tupra. 
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may  be  received  during  his  life  for  the  renewal  of  any  such  lease,  or 
the  grant  of  any  reversionary  lease  of  the  same  property.(x) 

XXYL  The  yearly  value  of  any  manor,  opened  minOy  or  other 
real  property  of  a  fluctuating  yearly  income,  shall  either  be  calculated 
upon  the  average  profits  or  income  derived  therefrom,  after  deduct- 
ing all  necessary  outgoings(^)  during  such  a  number  of  preceding 
years  as  shall  be  agreed  upon  for  this  purpose  between  the  Commis- 
sioners and  the  successor,  before  the  first  payment  of  duty  on  the 
succession  shall  have  become  due;  or  if  no  such  period  shall  be 
agreed  upon(2;),  then  the  principal  value  of  such  property  shall  be 
ascertained,  and  the  annual  value  thereof  shall  be  considered  to  be 
equal  to  interest  calculated  at  the  rate  of  three  pounds  per  centum  per 
annum  on  the  amount  of  such  principal  value. 

XXVII.  Where  any  body  corporate,  company,  or  society  shall  be- 
come entitled,  as  successors,  to  any  real  property,  the  duty  in  respect 
thereof  shall  be  assessed  upon  the  principal  value(a)  of  such  property, 
but  shall  be  payable  by  such  instalments,  at  such  times,  and  in  such 
manner  as  the  same  would  be  payable  if  assessed  in  respect  of  pro- 
perty devolving  on  a  successor  in  fee-simple ;  and  it  shall  be  lawful 
for  such  body  corporate,  company,  or  society,  or  any  trustee 
thereof,  to  raise  the  amount  of  any  duty  due  in  respect  of  their  suc- 
cession upon  the  security  thereof,  at  interest,  with  power  for  them  to 
give  effectual  discharges  for  the  money  so  raised. 

XXVIII.  If  a  successor,  or  any  person  on  his  behalf^  upon  becom- 
ing entitled  to  any  copyhold  or  other  real  property,  shall  be  subject 
to  any  fines,  casualties  of  superiority,  compositions,  reliefs,  or  charges 
incident  to  the  tenure  thereof,  and  due  in  respect  of  his  succession, 
he  shall  be  entitled  to  have  a  deduction  allowed  to  him  of  the 
amount  of  such  fines,  casualties,  compositions,  reliefs,  or  charges  from 
the  assessable  value  of  his  interest  in  such  copyhold  or  other  real 
property. 

XXIX  The  interest  of  any  successor  in  monies  to  arise  from  the 
sale  of  real  property  under  any  trust  for  the  sale  thereof,  jK^_£ur  as 
^e  same  shall  not  be  chargeable  with  duty  under  the  JLdgacy  Duty 
„4fits(^),  shall  be  deemed  to  be  personal  property  chargeable  with 

(x)  This  section  is  supplemental  to  §  20  of  the  Act;  it  applies  only  to  property  for 
-which  duty  has  already  been  paid  by  the  suooessor. 

iy)  See  §  318,  tupra, 

(z)  Either  Bide  may  apparently  require  the  other  to  take  the  course  here  indicated. 

(a)  The  interest  of  a  corporation  could  not  be  assessed  under  §  21  of  this  Act,  hence 
the  necessity  of  this  provision.  A  somewhat  similar  provision  is  made  in  §  16,  with 
reference  to  property  given  to  charitable  or  public  purposes. 

(&)  This  section  supplements  the  provisions  of  the  Legacy  Duiy  Acts  by  making 
heritable  property  sold  under  a  trust,  chargeable  with  duty  whether  re-invested  or  not. 
The  proceeds  of  such  property  were  not  chai-geable  with  duty  under  these  Acts  if  the 
object  was  not  its  distribution  but  its  re-investment. 
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dnty  imder  this  Act ;  provided  that  where  sneh  monies  shall  be  sub- 
ject to  any  trust  for  the  re-investment  thereof  in  the  purchase  of 
other  real  property,  to  which  the  successor  would  not  be  absolutely 
entitled,  such  monies  shall  be  deemed  to  be  real  property,  and  for 
the  purpose  of  this  Act  each  successor's  interest  therein  shall  be 
considered  to  be  of  the  value  of  an  annuity,  payable  during  his  life 
or  for  any  less  period  during  which  he  shall  be  entitled,  equal  in 
amount  to  the  annual  produce  of  the  actual  trust  property  at  the 
time  of  his  becoming  entitled  in  possession,  whether  the  same  shall 
then  be  the  real  property  subject  to  the  trust  or  direction  for  sale,  or 
any  property  purchased  in  substitution  for  it,  or  any  intermediate 
investment  of  the  produce  of  the  sale  of  the  original  property. 

XXX.  The  interest  of  any  successor  in  personal  property  subject 
to  any  trust  for  the  investment  thereof  in  the  purchase  of  real  pro- 
perty to  which  the  successor  would  be  absolutely  entitled  shall,  so  far 
as  the  same  shall  not  be  chargeable  with  duty  under  the  Legacy  Duty 
Acts(c),  be  chargeable  with  duty  under  this  Act  as  personal  property; 
and  personal  property  subject  to  any  trust  for  the  investment  thereof 
in  the  purchase  of  real  property  to  which  the  successor  would  not  be 
absolutely  entitled  shall,  so  far  as  the  same  shall  not  be  chargeable 
with  duty  under  the  Legacy  Duty  Acts,  be  chargeable  with  duty 
under  this  Act  as  real  property ;  and  for  the  purposes  of  this  Act 
each  successor's  interest  therein  shall  be  considered  to  be  of  the  value 
of  an  annuity,  payable  during  his  life,  or  for  any  less  period  during 
which  he  shall  be  entitled,  equal  in  amount  to  the  annual  produce  of 
the  actual  trust  property  at  the  time  of  his  becoming  entitled  in 
possession,  whether  the  same  shall  be  the  real  property  directed  to 
be  purchased,  or  any  intermediate  investment  of  the  personal  property 
directed  to  be  invested  in  such  purchase. 

XXXL  Where  it  shall  be  required  to  calculate,  for  the  purposes 
either  of  this  Act  or  of  the  Legacy  Duty  Acts,  the  value  of  any 
annuity,  or  of  any  interest  chargeable  with  duty  as  an  annuity,  such 
value  shall,  after  the  time  appointed  for  the  commencement  of  this 
Act,  be  calculated  according  to  the  tables  in  the  schedule  annexed  to 
this  Act,  and  not  according  to  the  tables  in  the  schedule  annexed  to 
the  Act  of  the  thirty-sixth  year  of  the  reign  of  King  George  the 
Third,  chapter  fifty-two(ci),  and  such  annuity  or  interest  shall  be 
chargeable  with  duty  accordingly. 

XXXIL  The  following  provisions  relating  to  the  assessment  and 
payment  of  duty  on  personal  estate,  and  the  exemption  thereof  from 
duty  in  certain  cases,  namely,  the  eighth,  tenth,  eleventh,  twelfth, 

(cj  36  Geo.  ni.  c  52,  §  19,  Bupra;  45  Geo.  III.  c.  28,  §  7,  wpra. 
((Q  §  8  of  that  Act    See  iUuBtrations,  §§  414-417,  supra. 
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fourteentby  and  twenty-tbird  sections  of  the  said  Act  of  the  tliiity- 
sixth  year  of  the  reign  of  King  Qeorge  the  Third,  chapter  fifty-two, 
shall  be  applicable  to  the  personal  property  comprised  in  any  succes- 
sion, and  to  the  assessment  and  payment  of  duty  thereon,  as  if  such 
persona]  property  were  a  legacy  bequeathed  by  Uie  predecessor  to  the 
successor,  and  were  subject  to  the  said  provisions,  and  as  if  the  tables 
in  the  said  Act  referred  to  were  the  tables  in  the  schedules  annexed 
to  this  Act.(c) 

XXXIII.  Where  the  donee  of  a  general  power  of  appointment 
shall  become  chargeable  with  duty  in  respect  of  the  property  appointed 
by  him  under  such  power,  he  shall  be  allowed  to  deduct  from  the 
duty  so  payable  any  duty  he  may  have  already  pfid  in  respect  of  any 
limited  interest  taken  by  him  in  such  property.  (/) 

XXXIY.  In  estimating  the  value  of  a  succession  no  allowajioe 
shall  be  made  in  respect  of  any  incumbrance  thereon  created  or 
incurred  by  the  successor,  not  made  in  execution  of  a  prior  special 
power  of  appointment,  but  an  allowance  shall  be  made  in  respect  of 
all  other  incumbrances,  and  also  in  respect  of  any  monies  which  the 
successor  may  previously  to  his  possession  have  laid  out  in  the  sub- 
stantial repairs  or  permanent  improvement  of  real  property  comprised 
in  his  succession ;  provided  that  upon  any  successor  becoming  entitled 
to  real  property  subject  to  any  prior  principal  charge,  an  allowance 
shall  be  made  to  him  in  respect  only  of  the  yearly  sums  payable  by 
way  of  interest  or  otherwise  on  such  charge  as  reducing  the  annual 
value  pro  tanlo  of  such  real  property. 

XXXY.  In  estiinating  the  value  of  a  succession  no  allowance 
shall  be  made  in  respect  of  any  contingent  incumbrance  thereon ;  but 
in  the  event  of  such  incumbrance  taking  effect  as  an  actual  burden 
on  the  interest  of  the  successor,  he  shall  be  entitled  to  a  return  of  a 
proportionate  amount  of  the  duty  so  paid  by  him  in  respect  of  the 
amount  or  value  of  the  incumbrance  when  taking  effect. 

XXXYI.  In  estimating  the  value  of  a  succession,  no  allowance 
shall  be  made  in  respect  of  any  contingency  upon  the  happening  of 
which  the  property  may  pass  to  some  other  person ;  but  in  the  event 
of  the  same  so  passing  the  successor  shall  be  entitled  to  a  return  of 
so  much  of  the  duty  paid  by  him  as  will  reduce  the  same  to  the 
amount  which  would  have  been  payable  by  him  if  such  duty  had 
been  assessed  in  respect  of  the  actual  duration  or  extent  of  his 
interest,  (g) 

XXXVII.  Where  a  successor  shall  not  have  obtained  the  whole 

(e)  See  §  291  supra. 

(/)  See  §4  of  this  Act 

(^)  See  §§  8  and  17  of  36  Geo.  in.  o.  62,  tiipro. 
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of  hia  sacoesaion  at  the  time  of  the  duty  becoming  payable,  he  ahall 
be  chargeable  oiily  with  duty  on  the  value  of  the  property  or  benefit 
from  time  to  time  obtained  by  him  ;  and  whenever  any  duty  shall 
have  been  paid  on  account  of  any  succession,  and  it  shall  afterwards 
be  proved  to  the  satisfaction  of  the  Commissioners  that  such  duty, 
not  being  due  from  the  person  paying  the  same,  was  paid  by  mistake, 
or  was  paid  in  respect  of  property  which  the  successor  shall  have 
been  unable  to  recover,  or  from  or  of  which  he  shall  have  been 
evicted  or  deprived  by  any  superior  title,  or  that  for  any  other  reason 
it  ought  to  be  refunded,  the  Commissioners  shall  thereupon  refund 
the  same  to  the  person  entitled  thereto.(A) 

XXXYIII.  Where  any  successor,  upon  taking  a  succession,  shall 
be  bound  to  relinquish  or  be  deprived  of  any  other  property,  the 
Commissioners  shall,  upon  the  computation  of  the  assessable  value 
of  his  succession,  make  such  allowance  to  him  as  may  be  just  in 
respect  of  the  value  of  such  property. 

XXXIX  Where,  in  the  opinion  of  the  Commissioners,  any  suc- 
cession shall  be  of  such  a  nature,  or  so  disposed  or  circumstanced, 
that  the  value  thereof  shall  not  be  fairly  ascertainable  under  any  of 
the  preceding  directions,  or  where,  from  the  complication  of  circum- 
stances affecting  the  value  of  a  succession,  or  affecting  the  assessment 
or  recovery  of  the  duty  thereon,  the  Commissioners  shall  think  it 
expedient  to  exercise  this  present  authority,  it  shall  be  lawful  for 
them  to  compound  the  duty  payable  on  the  succession  upon  such 
terms  as  they  shall  think  fit,  and  to  give  discharges  to  the  successor, 
upon  payment  of  duty  according  to  such  composition ;  and  it  shall 
be  lawful  for  them,  in  any  special  cases  in  which  they  may  think  it 
expedient  so  to  do,  to  enlarge  the  time  for  payment  of  any  duty.(t) 

XL.  It  shall  be  lawful  for  the  Commissioners  to  receive  any  duty 
tendered  to  them  in  advance,  and  to  allow  discount  thereon  at  the  rate 
of  four  pounds  per  centum  per  annum,  or  at  such  other  rate  as  may 
from  time  to  time  be  directed  by  the  Commissioners  of  her  Majesty's 
Treasury ;  and  no  person,  by  reason  of  his  having  made  any  payment 
of  duty  in  advance,  shall  be  prejudiced  in  his  right  to  have  any 
repayment  of  duty  made  to  him  to  which  he  may  become  entitled 
under  any  of  the  provisions  of  this  Act.(^) 

{h)  ProTisioxui  for  refanding  legacy  duty  are  made  by  §  34  of  36  Geo.  HI.  c  52, 
supra, 

(t)  The  36  Geo.  III.  c.  52,  §  32,  enables  the  CommisBioners  to  compound  legacy  duty 
with  the  sanction  of  the  Court ;  but  by  §  43  of  44  Vict.  c.  12,  they  may,  without  such 
sanction,  compound  for  a  single  immediate  payment  all  claims  for  legacy  duty  under 
awilL 

{k)  Although  the  terms  of  this  section  do  not  expressly  apply  to  legacy  duty,  the 
provision  is  applied  to  it  in  practice. 
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XLI.  It  shall  be  lawful  for  the  Commissioiiers,  in  their  diflcretion, 
upon  application  made  by  any  person  who  shall  be  entitled  to  a 
succession  in  expectancy,  to  commute  the  duty  presumptively  payable 
in  respect  of  such  succession  for  a  certain  sum  to  be  presently  paid, 
and  for  assessing  the  amount  which  shall  be  so  payable  they  shall 
cause  a  present  value  to  be  set  upon  such  presumptive  duty,  regard 
being  had  to  the  contingencies  affecting  the  liability  to  such  duty, 
and  the  interest  of  money  involved  in  such  calculatioA  being 
reckoned  at  the  rate  for  the  time  being  allowed  by  the  Commis- 
sioners in  respect  of  duties  paid  in  advance ;  and  upon  the  receipt 
of  such  certain  sum  they  shall  give  discharges  to  the  successor 
accordingly.  (^) 

XLII.  The  duty  imposed  by  this  Act  shall  be  a  first  charge  on  the 
interest  of  the  successor,  and  of  all  persons  claiming  in  his  right,  in 
all  the  real  property  in  respect  whereof  such  duty  shall  be  assessed ; 
and  such  duty  shall  also  be  a  first  charge  on  the  interest  of  the 
successor  in  the  personal  property  in  respect  whereof  the  same  shall 
be  assessed,  while  the  same  shall  remain  in  the  ownership  or  control 
of  the  successor,  or  of  any  trustee  for  him,  or  of  his  guardian 
or  committee,  or  tutor  or  curator,  or  of  the  husband  of  any 
wife  who  shall  be  the  successor ;  and  the  said  duty  shall  be  a  debt 
due  to  the  Crown  from  the  successor,  having,  in  the  case  of  real 
property  comprised  in  any  succession,  priority  over  all  charges  and 
interests  created  by  him,  but  such  duty  shall  not  charge  or  affect  any 
other  real  property  of  the  successor  than  the  property  comprised  in 
such  succession ;  provided,  that  where  any  settled  real  property 
comprised  in  a  succession  shall  be  subject  to  any  power  of  sale, 
exchange,  or  partition,  exercisable  with  the  consent  of  the  successor, 
or  by  the  successor  with  the  consent  of  another  person,  he  shall  not 
be  disqualified  by  the  charge  of  duty  on  his  succession  from  effectu- 
ally authorising  by  his  consent  the  exercise  of  such  power,  or  exer- 
cising any  power  with  proper  consent,  as  the  case  may  be ;  and  in 
such  case  the  duty  shall.be  charged  substitutively  upon  the  succes- 
sor's interest  in  all  real  property  acquired  in  substitution  for  the  real 
property  before  comprised  in  the  succession,  and  in  the  meantime 
upon  his  interest  also  in  all  monies  arising  from  the  exercise  of  any 
such  power,  and  in  all  investments  of  such  monies.(m) 

XLIIL  The  Commissioners  shall,  at  the  request  of  any  successor, 
or  any  person  claiming  in  his  rights  accept  or  cause  to  be  made  so 
many  separate  assessments  of  the  duty  payable  in  respect  of  the 

(0  This  section  supplemented  by  §  11  of  43  Yict  c  14,  and  §  43  of  44  Yiet  o.  12, 
infrck. 
(n»)  See  §  44  of  this  Act  as  to  persons  aooountable  for  the  duty. 
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interecit  of  the  Bnccessor  in  any  separate  properties,  or  in  defined 
portions  of  the  same  property,  as  shall  be  reasonably  required;  and 
in  such  cases  the  respective  properties  shall  be  chargeable  only  with 
the  amount  of  duty  separately  assessed  in  respect  thereof;  and  it 
shall  be  lawful  also  for  the  Commissioners,  by  their  certificates,  to 
be  issued  in  such  form  as  they  shall  think  fit^  from  time  to  time  to 
declare  that  any  duties  already  assessed,  whether  collectively  or  dis* 
tributively,  in  respect  of  any  succession,  shall  thenceforth  be  charged, 
as  to  any  unpaid  instalments,  according  to  any  further  distribution 
thereof,  upon  separate  parts  only  of  the  property  in  respect  of  which 
such  assessment  shall  have  been  made,  in  which  case  the  charge  of 
such  duties  shall  be  thenceforth  limited  according  to  such  further 
distribution. 

XLIY.  The  following  persons,  besides  the  successor,  shall  be  per- 
sonally accountable  to  her  Majesty  for  the  duty  payable  in  respect 
of  any  succession,  but  to  the  extent  only  of  the  property  or  funds 
actually  received  or  disposed  of  by  them  respectively  after  the  time 
appointed  for  the  commencement  of  this  Act ;  that  is  to  say,  every 
trustee,  guardian,  committee,  tutor,  or  curator,  or  husband  in  whom 
respectively  any  property,  or  the  management  of  any  property,  sub- 
ject to  such  duty,  shall  be  vested,  and  every  person  in  whom  the 
same  shall  be  vested  .by  alienation  or  other  derivative  title  at  the 
time  of  the  succession  becoming  an  interest  in  possession ;  and  all 
such  trustees,  guardians,  committees,  tutors,  curators,  husbands,  and 
persons  shall  be  authorised  to  compound,  or  pay  in  advance,  or  com- 
mute any  duty,  and  retain  out  of  the  property  subject  to  any  such 
duty  the  amount  thereof,  or  to  raise  such  amount,  and  the  expenses 
incident  thereto,  at  interest  on  the  security  of  such  property,  with 
powei:  to  give  effectual  discharges  for  the  same,  and  such  security 
shall  ha^e  priority  over  any  charge  or  incumbrance  created  by  the 
successor;  and  in  the  event  of  the  non-payment  of  such  duty  as 
aforesaid,  every  person  hereby  made  accountable  shall  be  a  debtor  to 
her  Majesty  in  the  amount  of  the  unpaid  duty  for  which  he  shall  be 
so  accountable. 

XLY.  The  persons  hereby  made  accountable  for  the  payment  of 
duty,  in  respect  of  any  succession,  or  -some  of  them,  shall,  in  the  case 
of  personal  property,  at  the  time  of  the  first  payment,  delivery, 
retainer,  satisfaction,  or  other  discharge  of  the  same  or  any  part 
thereof  to  or  for  the  successor,  or  any  person  in  his  right,  and  in  the 
case  of  real  property,  when  any  duty  in  respect  thereof  shall  first 
become  payable,  give  notice  to  the  Commissioners  or  to  their  officers 
of  their  liability  to  such  duty,  and  shall  at  the  same  time  deliver  to 
the  Commissioners  or  to  their  officers  a  full  and  true  account  of  the 
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property  for  the  duty  whereon  they  shall  respectively  be  accountable, 
and  of  the  value  thereof,  and  of  the  deductions  claimed  by  them, 
together  with  the  names  of  the  successor  and  predecessor,  and  their 
relation  to  each  other,  and  all  such  other  particulars  as  shall  be 
necessary  or  proper  for  enabling  the  Commissioners  fully  and  cor- 
rectly to  ascertain  the  duties  due  ;  and  the  Commissioners,  if  satisfied 
with  such  account  and  estimate  as  originaUy  delivered,  or  with  any 
amendments  that  may  be  made  therein  upon  their  requisition,  may 
assess  the  succession  duty  on  the  footing  of  such  account  and  esti- 
mate ;  but  it  shall  be  lawful  for  the  Commissioners,  if  dissatisfied 
with  such  account  and  estimate,  to  cause  an  account  and  estimate 
to  be  taken  by  any  person  or  persons  to  be  appointed  by  themselves 
for  that  purpose,  and  to  assess  the  duty  on  the  footing  of  such  lastn 
mentioned  account  and  estimate,  subject  to  appeal,  as  hereinafter 
provided(7i)  ;  and  if  the  duty  so  assessed  shall  exceed  the  duty  assess- 
able according  to  the  return  made  to  the  Commissioners,  and  with 
which  they  shall  have  been  dissatisfied,  and  if  there  shall  be  no  appeal 
against  such  assessment,  then  it  shall  be  in  the  discretion  of  the  Com- 
missioners, having  regard  to  the  merits  of  each  case,  to  charge  the 
whole  or  any  part  of  the  expenses  incident  to  the  taking  of  such  last- 
mentioned  account. and  estimate  on  the  interest  of  the  successor  in 
respect  whereof  the  duty  shall  be  due,  in  increase  of  such  duty,  and 
to  recover  the  same  forthwith  accordingly ;  and  if  there  shall  be  an 
appeal  against  such  last-mentioned  assessment,  then  the  payment  of 
such  expenses  shall  be  in  the  discretion  of  the  court  of  appeal  herein- 
after appointed. 

XL VI.  If  any  person  required  to  give  any  such  notice,  or  deliver 
such  account  as  aforesaid,  shall  wilfully  neglect  to  do  so  at  the 
prescribed  period,  he  shall  be  liable  to  pay  to  her  Majesty  a  sum 
equal  to  ten  pounds  per  centum  upon  the  amount  of  duty  payable  by 
him,  or  in  the  case  of  a  succession  chargeable  with  a  higher  rate  of 
duty  than  one  pound  per  centum  upon  the  value  thereof,  upon  such 
less  sum  as  such  duty,  if  assessable  at  the  rate  of  one  pound  p^r 
centum  upon  the  value  of  the  succession,  would  amount  to,  and  a 
like  penalty  for  every  month  after  the  first  month  during  which  such 
neglect  shall  continue ;  and  if  any  person  liable  under  this  Act  to 
pay  auy  duty  shall,  after  such  duty  shall  have  been  finally  ascer^ 
tained,  wilfully  neglect  to  do  so  within  twenty-one  days,  he  shall 
also  be  liable  to  pay  to  her  Majesty  a  sum  equal  to  ten  pounds 
per  centum  upon  the  amount  of  duty  so  unpaid,  or  upon  such  less 
sum  as  such  duty,  if  assessable  at  the  rate  of  one  pound  per  centum 
on  the  value  of  the  succession,  would  amount  to,  and  a  like  penalty 

(n)  Se6§60ofthiBAot. 
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for  every  monUi  after  the  firsfc  month  during  which  such  neglect  shall 
continue,  (a) 

XLVII.  K  any  accountable  party  required  by  the  Gommiaaioners 
to  deliver  any  such  account  as  aforesaid  shall  make  default  in  doing 
so,  it  shall  be  lawful  for  the  Oommissioners  to  sue,  out  of  her 
Majesty's  Court  of  Exchequer  in  England,  Scotland,  or  Ireland,  as 
they  shall  think  expedient,  according  to  the  circumstances  of  the 
case,  and  for  such  court  to  issue,  a  writ  of  summons  in  such  form  as 
the  judges  of  such  court  shall  from  time  to  time  frame,  commanding 
the  party  so  in  default  to  deliver  such  account  within  such  period 
as  may  be  appointed  in  the  writ,  or  to  show  cause  to  the  contrary  ; 
and  on  cause  being  shown,  such  order  shall  be  made  as  shall  be 
ju8t.(;?) 

XLYIIL  The  Commissioners  shaU,  for  the  purposes  of  the  Legacy 
Duty  Acts,  be  empowered  to  require  and  enforce  the  delivery  of 
accounts  from  executors,  administrators,  and  trustees  of  property 
and  legatees  chargeable  with  duty  under  such  Acts,  and  for  the  duty 
whereon  they  shall  be  accountable,  in  the  same  manner  as  they  are 
by  the  last  preceding  section  of  this  Act  empowered  to  require  and 
enforce  the  delivery  of  accounts  for  the  purposes  of  this  Act 

XLIX.  Every  person  who,  under  the  provisions  of  this  Act,  may 
deliver  any  account  or  estimate  of  the  property  comprised  in  any 
succession  shall,  if  required  by  the  Commissioners,  produce  before 
them  such  books  and  documents  in  the  custody  or  control  of  such 
person,  so  far  as  the  same  relate  to  such  account  or  estimate,  as 
may  be  capable  of  affording  any  necessary  information  for  the  pur- 
pose of  ascertaining  such  property  and  the  duty  payable  thereon ; 
and  the  Commissioners  may,  without  payment  of  any  fee,  inspect  and 
take  copies  of  any  public  book ;  but  all  such  information  shall  be 
deemed  to  be  confidential,  and  the  Commissioners  shall  not  disclose 
the  same,  or  the  contents  of  any  document  or  book,  to  any  person, 
otherwise  than  for  the  purposes  of  this  Act 

L.  It  shall  be  lawful  for  any  accountable  party  dissatisfied  with 
the  assessment  of  the  Commissioners,  upon  giving,  within  twenty-one 
days  after  the  date  of  such  assessment,  notice  in  writing  to  the 
Commissioners  of  his  intention  to  appeal  against  such  assessment,  and 
a  statement  of  the  grounds  of  such  appeal,  such  statement  to  be 
furnished  within  the  further  period  of  thirty  days,  to  appeal  by 
petition  accordingly  to  her  Majesty's  Court  of  Exchequer  in  England, 

(o)  In  practice  interest  is  taken  on  the  unpaid  duty  in  virtue  of  31  &  32  Yiet 
c  124,  §  9  tupra. 

{p)  The  practice  in  Scotland  in  revenue  cases  is  regulated  by  19  &  20  Yiet.  o.  56| 
wbidi  constitutes  the  Court  of  Session  the  Oourt  of  Exchequer  there. 
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Scotland,  or  Ireland,  according  to  the  place  in  which  the  appellant 
shall  be  resident,  and  every  siich  court,  or  any  judge  thereof  sitting 
in  chambers,  shall  have  jurisdiction  to  hear  and  determine  the 
matter  of  such  appeal  and  the  costs  thereof,  with  power  to  direct, 
for  the  purposes  of  such  appeal,  any  inquiry,  valuation,  or  report 
to  be  made  by  any  officer  of  the  court^  or  other  person,  as  such 
Court  or  judge  may  think  fit:  Provided,  that  where  the  sum  in 
dispute  in  respect  of  duty  on  such  assessment  does  not  exceed  fifty 
pounds,  the  accountable  party  may,  having  given  notice  of  appeal 
and  delivered  a  statement  of  the  grounds  thereof  as  hereinbefore 
directed,  appeal  to  the  judge  of  the  County  Court  in  England,  the 
Sheriff-Court  ill  Scotland,  or  the  Assistant-Barrister's  Court  in 
Ireland,  for  the  district,  county,  or  division  in  which  the  appellant 
shall  be  resident,  or  the  property  be  situate;  and  every  such  judge 
shall  have  jurisdiction  to  hear  and  determine  the  matter  of  such 
lant-mentioned  appeal,  with  the  like  power  and  authority  as  are 
by  this  section  given  to  a  judge  of  her  Majesty's  Court  of  Ex- 
chequer, (g) 

LI.  Whenever  any  payment  of  duty  shall  be  made  under  this  Act, 
the  same  shall  be  entered  in  a  book  to  be  kept  by  the  Commissioners 
for  this  purpose,  and  the  Keceiver-General  of  Inland  Revenue,  or 
other  proper  officer  appointed  by  the  Commissioners,  shall  give  a 
receipt  for  the  same  in  such  form  as  they  shall  think  fit,  and  stamped 
with  the  proper  stamp  for  denoting  the  rate  of  duty,  and  the  Com- 
niisioners  shall  from  time  to  time  deliver  to  any  person  interested 
in  any  property  affected  by  such  duty,  on  applying  for  the  same  for 
any  reasonable  purpose  approved  by  the  Commissionersy  a  certificate, 
in  such  form  as  they  may  think  fit,  of  such  payment 

LII.  Every  receipt  and  certificate  purporting  to  be  in  discharge  of 
the  whole  duty  payable  for  the  time  being  in  respect  of  any  succession 
or  any  part  thereof,  shall  exonerate  a  bond  Jide  purchaser  for  valu- 
able consideration,  and  without  notice,  from  such  duty,  notwith- 
standing any  suppression  or  misstatement  in  the  account  upon  the 
footing  whereof  the  same  may  have  been  assessed,  or  any  insufficiency 
of  such  assessment ;  and  no  bond  Jide  purchaser  of  property  for  valu- 
able consideration  under  a  title  not  appearing  to  confer  a  succession 
shall  be  subject  to  any  duty  with  which  such  property  may  be  charge- 
able under  the  provisions  of  this  Act^  by  reason  of  any  extrinsic 
circumstances  of  which  he  shall  not  have  had  notice  at  the  time  of 
such  purchase. 

LIII.  Whenever  any  suit  shall  be  pending  in  any  Court  for  the 
administration  of  any  property  chargeable  with  duty  under  this  Act 

{q)  See  §  45  of  this  Act. 
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or  the  Legacy  Duty  Acts,  such  court  shall  proyide,  out  of  any  pro- 
perty which  may  be  in  the  possessiou  or  control  of  the  court,  for  the 
payment  of  duty  to  the  Commissioners,  (r) 

LIY.  This  Act  shall  be  taken  to  have  come  into  operation  on  the 
nineteenth  day  of  May,  one  thousand  eight  hundred  and  fifby-three, 
and  shall  take  effect  accordingly. 

LY.  This  Act  may  be  cited  for  all  purposes  as  *<  The  Succession 
Duty  Act,  1853."  

The  Schedule  tp  which  this  Act  refers : — 
TABLE  L 

THE  VALUES  OP  AN  ANNUITY  OF  £100  PER  ANNUM  HELD  ON  A 
SINGLE  LIFE. 


YeaiBof 
Age. 

Values. 

Yean  of 
Age. 

Valuet. 

Yean  of 
Age. 

Valaes. 

Yean  of 
Age. 

Value*. 

£  «.  d. 

£  B. 

d. 

£  8. 

d. 

£     B.    d 

•Birth 

1892  8  6 

25  ... 

1694  0 

0 

50  ... 

1242  19 

6 

75  ... 

541  0  6 

1  ... 

1906  13  0 

26  ... 

1686  14 

6 

51  ... 

1213  17 

0 

76  ... 

511  9  6 

2  ... 

1919  2  0 

27  ... 

1677  5 

61 

52  ... 

1185  14 

0 

77  ... 

477  17  0 

3  ... 

1926  8  0 

28  ... 

1667  1 

Oj 

53  ... 

1157  17 

6 

78  ... 

444  9  6 

4  ... 

1928  16  0 

29  ... 

1656  1 

0 

54  ... 

1130  13 

0 

79  ... 

412  9  6 

5  ... 

1926  19  6 

30  ... 

1644  7 

6 

65  ... 

1103  18 

0 

80  ... 

381  3  0 

6  ... 

1921  12  0 

31  ... 

1&32  0 

0 

56  ... 

1077  10 

0 

81  ... 

350  14  6 

7  ... 

1913  4  6 

32 

1619  0 

6 

57  ... 

1051  10 

0 

82  ... 

321  14  6 

8  ... 

1902  16  6 

3? 

1605  4 

0 

58  ... 

1025  10 

0 

83  ... 

292  10  0 

9  ... 

1890  19  6 

34  '.;: 

1590  9 

6 

59  ... 

999  1 

0 

84  ... 

2C3  2  0 

10  ... 

1878  3  0 

35  ... 

1574  17 

6 

60  ... 

972  1 

0 

85  ... 

234  18  6 

11  ... 

1864  7  0 

36  ... 

1558  9 

6 

61.  ... 

943  15 

6 

86  ... 

207  16  0 

12  ... 

1849  12  0 

37  ... 

1541  10 

6 

62  ... 

914  2 

0 

87  ... 

184  11  6 

13  ... 

1833  18  6 

38  ... 

1524  0 

0 

63  ... 

883  6 

0 

88  ... 

164  17  6 

14  ... 

1817  7  6 

39  ... 

1506  1 

6 

64  ... 

862  9 

0 

89  ... 

148  7  0 

15  ... 

1800  8  6 

40  ... 

1487  10 

0 

66  ... 

821  12 

6 

90  ... 

133  9  0 

16  ... 

1783  13  0 

41  ... 

1468  4 

0 

66  ... 

790  15 

0 

91  ... 

122  16  0 

17  ... 

1767  16  0 

42  ... 

1447  11 

6 

67  ... 

761  19 

0 

92  ... 

107  7  0 

18  ... 

1753  6  6 

43  ... 

1426  2 

0 

68  ... 

733  8 

6 

93  ... 

93  3  0 

19  ... 

1740  11  0 

44  ... 

1403  10 

0 

69  ... 

705  4 

0 

94  ... 

79  8  6 

20  ... 

1729  9  6 

45  ... 

1379  14 

6 

70  ... 

677  9 

0 

95  ... 

64  11  0 

21  ... 

1719  17  0 

46  ... 

1354  16 

6 

71  ... 

650  8 

0 

22  ... 

1713  1  0 

47  ... 

1328  2 

6 

72  ... 

623  19 

6 

23  ... 

1706  16  6 

48  ... 

1300  9 

6 

73  ... 

597  7 

6 

24  ... 

1700  11  6 

49  ... 

1271  19 

6 



74  ... 

569  13 

0 

TABLE  IL 

THE  VALUES  OF  AN  ANNUITY  OF  £100  PEB  ANNUM,  HELD  ON  THE 
JOINT  CONTINUANCE  OF  TWO  LIVES. 

This  Table,  from  its  inordinate  length,  is  unsuitable  for  this  work. 
Moreover  it  is  now  practically  superseded  by  the  epitome  of  the 
Government  Tables  given  in  Table  IV.  below,  p.  481. 

(r)  ThiB  section  supplements  §  25  of  36  Geo.  IIL  o.  52,  iupra. 
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TABLE   III. 

THE  VALUE  OP  AN  ANNUITY  OP  £100  PER  ANNUM,  POR  ANY  NXTVEBR 
OP  YEARS  NOT  EXCEEDING  95. 


Yean. 

Value. 

Yean. 

Value. 

Yean. 

Value. 

YeuH. 

Value. 

£  8. 

d. 

£  «. 

d. 

£  «.  d. 

£«.<!. 

1  ... 

96  3 

0 

25  ... 

1562  4 

0 

49  ... 

2134  2  6 

73  ... 

2357  5  0 

2  ... 

188  12 

0 

26  ... 

1598  5 

6 

60  ... 

2148  4  0 

74  ... 

2362  15  0 

3  ... 

277.10 

0 

27  ... 

1632  19 

0 

51  ... 

2161  14  '  6 

75  ... 

2368  0  6 

4  ... 

362  19 

6 

28  ... 

1666  6 

0 

52  ... 

2174  15  0 

76  ... 

2378  2  0 

6  ... 

445  3 

6 

29  ... 

1698  7 

0 

53  ... 

2187  6  0 

77  ... 

2377  19  6 

6  ... 

524  4 

0 

30  ... 

1729  4 

0 

54  ... 

2199  6  6 

78  ... 

288213  6 

7  ... 

600  4 

0 

31  ... 

1758  16 

6 

65  ... 

2210  17  0 

79  ... 

2387  4  0 

8  ... 

673  6 

0 

32  ... 

1787  7 

0 

56  ... 

2221  19  6 

80  ... 

289110  6 

9  ... 

743  10 

6 

33  ... 

1814  16 

0 

57  ... 

2232  13  0 

81  ... 

2395  14  0 

10  ... 

811  1 

6 

34  ... 

1841  2 

0 

58  ... 

2242  19  0 

82  ... 

2399  14  0 

11  ... 

876  0 

6 

35  ... 

1866  9 

0 

59  ... 

2252  16  6 

83  ... 

2403  11  6 

12  ... 

938  10 

0 

36  ... 

1890  16 

6 

60  ... 

2262  6  6 

84  ... 

2407  5  6 

18  ... 

998  11 

0 

37  ... 

1914  5 

0 

61  ... 

2271  9  6 

85  ... 

2410  17  0 

14  ... 

1056  6 

0 

38  ... 

1936  15 

6 

62  ... 

2280  5  6 

86  ... 

2414  5  6 

15  ... 

nil  16 

6 

39  ... 

1958  8 

6 

63  ... 

2288  14  6 

87  ... 

2417  11  6 

16  ... 

1165  4 

6 

40  ... 

1979  6 

6 

64  ... 

2296  17  0 

88  ... 

2420  14  6 

17  ... 

1216  11 

0 

41  ... 

.1999  6 

0 

65  ... 

2304  13  0 

89  ... 

2423  15  6 

18  ... 

1265  18 

6 

42  ... 

2018  11 

0 

66  ... 

2312  8  6 

90  ... 

2426  14  6 

19  .. 

1313  7 

6 

43  ... 

2037  1 

6 

67  ... 

2319  8  0 

91  ... 

2429  10  6 

20  ... 

1359  0 

6 

44  ... 

2054  17 

6 

68  ... 

2326  7  0 

92  ... 

2432  5  0 

21  ... 

1402  18 

0 

45  ... 

2072  0 

0 

69  ... 

2333  0  6 

93  ... 

2434  17  0 

22  ... 

1445  2 

0 

46  ... 

2088  9 

0 

70  ... 

2339  9  0 

94  ... 

2437  7  0 

23  ... 

1485  13 

6 

47  ... 

2104  6 

6 

71  ... 

2845  12  6 

95  ... 

2439  15  6 

24  ... 

1524  13 

6 

48  ... 

2119  10 

0 

72  ... 

2351  11  0 

BULES'POR  INPERBINO 

The  value  of  an  annnitj  of  £100  per  annum,  held  on  the  longest  of  two 
lives. 

Also,  the  value  of  an  annuity  of  j£100  per  annum,  held  on  the  joint  con- 
tinuance of  three  lives. 

Also,  the  value  of  an  annuity  of  j^lOO  per  annum,  held  on  the  longest  of 
three  lives. 

Rule  for  determining  the  Value  of  an  Annuity  of  XlOO  per  annum,  held 
on  the  longest  of  two  lives. 

The  values  of  an  annuity  of  jflOO  per  annum  held  on  each  of  the  single 
lives,  to  be  added  together  (from  Table  I.),  and  from  this  sum  the  value  of 
an  annuity  held  on  the  joint  continuance  of  the  two  lives  (firom  Table  IL) 
to  be  subtracted ;  the  result  is  the  value  of  an  annuity  of  £100  per  annuniy 
held  on  the  longest  of  the  two  lives. 

Rule  for  determining  the  Value  of  an  Annuity  of  £100  per  annum,  held 
on  the  joint  continuance  of  three  lives. 

The  value  of  an  annuity  of  £100  per  annum  on  the  joint  continuance  of 
the  two  elder  lives  is  to  be  found  &om  Table  II.    The  age  of  a  single  life 
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of  the  same  (or  nearest)  value,  with  the  axmuitj  on  the  said  joint  lives,  to 
be  found  from  Table  I.    The  value  of  an  annuity  of  ;£100  per  annum  on  . 
the  joint  continuance  of  this  life  and  the  younger  life  from  Tibbie  II.,  five 
pounds  being  deducted  from  this  sum,  the  remainder  is  the  value  of  an 
annuity  of  j£100  per  annum  held  on  the  joint  continuance  of  the  three  lives. 

Rule  for  determinino  the  Yalub  of  an  Annuitt  of  ^100  per  annum, 
held  on  the  longest  of  three  lives. 

The  values  of  an  annuity  of  jflOO  per  annum  for  each  of  the  three  single 
lives  to  be  extracted  from  Table  I.,  and  to  be  added  together.  The  value 
of  an  annuity  of  jflOO  per  annum  on  the  joint  continuance  of  the  two 
youngest  lives,  also  the  value  of  an  annuity  of  ;£100  per  annum  on  the 
joint  continuance  of  the  two  eldest  lives,  also  the  value  of  an  annuity  of 
^noo  per  anniun  on  the  joint  continuance  of  the  oldest  life  and  the  youngest 
life  (all  found  by  Table  II.)  to  be  subtracted  from  the  sum  or  addition  of 
the  annuities  on  the  three  single  lives.  To  the  result  is  to  be  added  the 
'  value  of  an  annuity  of  ;£100  per  annum  held  on  the  joint  continuance  of 
the  three  lives ;  the  amount  is  the  value  of  an  annuity  of  £100  per  annum 
on  the  longest  of  the  three  lives. 

•  FxjBTHER  Rule. 
And  in  all  cases  where  the  annuity  shall  be  for  more  than  three  lives, 
the  same  shall  be  valued  as  an  annuity  for  the  three  youngest  of  such  lives; 
and  where  the  annuity  shall  be  given  for  a  longer  term  of  years  thaa 
ninety-five  years,  or  in  perpetuity,  the  same  shall  be  valued  as  an  annuity 
for  ninety-five  years  only.     , 

TABLE  IV.(«) 

This  is  an  expansion  of  the  first  table,  and  an  epitome  of  ''  New 
Government  Tables "  computed  by  the  official  calculator  appointed 
to  frame  the  various  tables  appertaining  to  the  Succession  Act 

The  first  table — ^which  denotes  the  value  of  XlOO'only — ^is  so 
limited  as  to  be  practically  useless  to  many  persons  who  have  odd 
pounds,  shillings,  and  pence  to  find  the  precise  value  of;  while  the 
new  Government  tables  in  their  entirety — comprising  ninetyndx 
pages — are  too  long  for  this  book.  We,  therefore,  intend  to  give 
only  five  sets  of  figures,  which  by  simple  addition  and  multiplication 
will  enable  the  most  unskilful  in  numbers  to  ascertain  the  value  of 
any  annuity,  whether  the  amount  be  in  round  sums  or  otherwise. 

The  ages  and  the  value  of  an  annuity  of  Is.,  2s.  6d.,  5s.,  XI,  and 
£10  will  suffice  for  every  exigency;  but  when  it  is  necessary  to 
calculate  above  £100,  take  that  value  from  the  first  table  and  find 
the  difference  by  this.  Thus,  suppose  you  wish  to  find  the  value  of 
£587,  15s.,  at  age  21,  proceed  as  follows : — 

(«)  ThiB  aad  the  following  three  Tables  are  taken  from  "Phippen's  Practical 
Advice  to  TestatorB  and  Execntors,"  3rd  ed.,  London,  1876. 

2i 
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£600  by  Table  No.  1  is  worth 
£87,  15b.  by  this  table  ia  woith 
Thus,  8  times  ;£  10    0    0  are  worth 

„     7  times      10    0        do. 

„     3  times      0    6    0        do. 

As  shown  above     . 

Proof  by  New  Government  Tables : — 

£500    0    0  is  worth 

80    0    0       da 

7    0    0       do. 

0  10    0       do. 

0    6    0        do. 


£8599    5    0 
1509    2    6 


£1375  17 

120    7 

12  17 


£1509    2    6 


£10,108    7    6 


£8599    5    0 

13^5  17    7 

120    7    9 

8  11  11 

4    5  11 


Deduct  the  above  from  this 


Difference 


£10,108    8    2 
£0    0    8 


Take  the  extreme  rate  of  duty  of  ten  per  cent,  and  it  will  be 
found  that  a  slight  deviation  of  eightpence  on  the  capital  value  does 
not  amount  to  one  penny  duty ;  and  hence  the  epitomised  table  is 
for  ordinary  purposes  as  effective  as  the  one  of  ninety-six  pages. 

It  is  true  the  latter  also  indicates  the  duty  payable  on  each  sum  at 
the  several  rates  of  1,  3,  5,  6,  and  10  per  cent.;  but  after  our 
reiterated  design  to  employ  as  few  figures  as  the  nature  of  our  illus- 
trations will  justify,  it  would  be  an  insult  to  the  intellect  of  our 
readers  to  work  out  these  calculations  for  them,  as  we  imagine  any 
person  acquainted  with  the  rudiments  of  arithmetic  can  do  so  for 
himself. 

The  amount  of  the  annual  sum  will  be  found  in  the  first  column, 
and  the  values  according  to  ages  in  the  horizontal  line. 


Amount 

.       Value 
&       of  the 

1,      of  the 
'*'|   Annuity. 

1 

Value 

«: 

Value 

i 

v-«      1 

of  the 

of  the 

k 

of  the 

of  the 

Annuity. 

< 

Annuity. 

Annuity. 

Annuity. 

< 

Annuitj. 

i,      $.    d. 

&     «.     d. 

&     $.     d. 

£     $.     d. 

£     9,     d. 

' 

£     «.     d. 

0     10 

0  18  11 

2 

0  19    2 

4 

0  19    3 

6 

0  19    2 

8 

0  19    0- 

0    2    6 

i 

2    7    8 

2    7  11 

2    8     2 

2    8    0 

2    7    6 

0    5    0 

4  14    7 

4  15  11 

4  16    5 

4  16    0 

4  15     1 

10    0 

18  18    6 

19    8    9 

19    5    0 

19    4    8 

19    0    0 

10    0    0 

189    i  10 

191  18    2 

192  17    7 

192    3    2 

190    5     7 

0    10 

1 

0  19    0 

3 

0  19    8 

6 

0  19    3 

7 

0  19    1 

9 

0  18  10 

0    S    6 

2    7    7 

2    8    1 

2    8    2 

2    7    9 

2  7a 

0    5    0 

4  15    3 

4  Id    8 

4  16    4 

4  15    7 

4  14     6 

10    0 

19    1     8 

19    5    3 

19    5    4 

19    2    7 

18  18     S 

10    0    0 

1190  18    3 

192  12    9 

192  13  11 

191    6    6 

189    1  11 
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Amount 

of  the 

Anniiity. 

1 

Taloa 

of  the 

Annultj. 

1 

Value 

of  the 

Axmuitf. 

1 

Value 

of  the 

Annuifej. . 

1 

Value 

of  the 

Annuity. 

1 

Value 

of  the 

Annuity. 

£     «. 

0  1 

1  0 
10    0 

d. 
0 
6 
0 
0 
0 

10 

£      «.     d. 

0  18    9 

2    6  11 

4  18  10 

18  16    7 

187  16    S 

19 

£     «.     d. 
0  17    4 
2    8    6 

4  r  0 

17    8    1 
174    1    1 

28 

&      i.     d. 

0  16    8 

2    18 

4    3    4 

16  18    4 

166  14    1 

37 

£     «. 

0  15 

1  18 
8  17 

15    8 
154    8 

d, 
4 
6 
0 
8 
0 

46 

£      «.     cL 

0  18    6 

1  18  10 
3    7    8 

13  10  11 
135    9    7 

0-  1 
0    2 

0  5 

1  0 
10    0 

0 
6 
0 
0 
0 

11 

0  18    7 

2    6    7 

4  18    2 

18  12  10 

186    8    8 

20 

0  17    3 

2    8    2 

4    6    5 

17    5  10 

92  18  11 

29 

0  16    6 

2    14 

4    2    9 

16  11    2 

165  12    1 

38 

.0  15 

1  18 

8  16 

15    4 

152    8 

2 
1 
2 
9 
0 

47 

0  13    8 

1  13    2 
8    6    4 

18    6    7 
132  16    3 

0    1 
0    2 

0  5 

1  0 
10    0 

0 
6 
0 
0 
0 

12 

0  18    6 
2    6    2 

4  12    6 

18    9  11 

184  19    2 

21 

0  17    2 

2    2  11 

4    5  11 

17    8  11 

171  19    8 

80 

0  16    5 

.2    11 

4    2    2 

16    8  10 

164    8    9 

39 

0  15 

1  17 
8  16 

15    1 
150  12 

0 

7 
3 
2 

1 

48 

0  13    0 

1  12    6 
8    5    0 

18    0    1 
130    0  11 

0    1 
0    2 

0  5 

1  0 
10    0 

0 
6 
0 
0 
0 

13 

0  18    4 

2    5  10 

4  11    8 

18    6    9 

188    7  10 

22 

0  17    1 

2    2    9 

4    5    7 

17    2    7 

171    6    1 

31 

0  16    8 

2    0    9 

4    1     7 

16    6    4 

163    4    0 

40 

0  14  10 

1  17    2 
8  14    4 

14  17    6 
148  15    0 

49 

0  12    8 

1  11    9 
8    3    7 

12  14    4 
127    3  11 

0    1 
0    2 

0  5 

1  0 
10    0 

0 
6 
0 
0 
0 

14 

0  18    2 

2    5    5 

4  10  10 

18    8    5 

181  14    9 

23 

0  17    0 

2    2    8 

4    5    4 

17    1    4 

170  IS    7 

82 

0  16    2 

.2    0    5 

4    0  11 

16    3    9 

161  18    0 

41 

0  14 

1  16 
3  18 

14  13 
146  16 

8 
8 
4 
7 

4 

50 

0  12    5 

1  11    0 
8    2    1 

12    8    7 
124    5  11 

0    1 
0    2 

0  6 

1  0 
10    0 

0 
6 
0 
0 
0 

15 

0  18    0 

2    5    0 

4  10    0 

18    0    1 

180    0  10 

24 

0  17    0 

2    2    6 

4    6    0 

17    0    1 

170    1    1 

33 

0  16    0 

2    0    1 

4    0    3 

16    1    0 

160  iO    4 

42 

0  14 

1  16 
8  12 

14    9 
144  16 

5 
2 
4 
6 
1 

51 

0  12    1 

1  10    4 
8    0    8 

12    2    9 
121    7    8 

0    1 
0    2 

0  5 

1  0 
10    0 

0 
6 
0 
0 
0 

16 

0  17  10 

2    4    7 

4    9    2 

17  16    8 

178    7    8 

25 

0  16  11 

2    2    4 

4    4    8 

16  18    9 

169    8    0 

84 

0  15  10 

1  19    9 
3  19    6 

15  18    1 
159    0  11 

43 

0  14 

1  15 
3  11 

14    5 
142  12 

8 
7 
3 
2 
2 

52 

0  11  10 

19    7 

2  19    3 

11  17    1 

118  11     4 

0    1 
0    2 

0  5 

1  0 
10    0 

0 
6 
0 
0 
0 

17 

0  17    8 

2    4    2 

4    8    4 

17  18    6 

176  15    7 

26 

0  16  10 

2    2    2 

4    4    4 

16  17    4 

168  18    6 

35 

0  15    8 

1  19    4 
8  18    8 

15  14  11 
157_    9    9 

44 

•  0  14 

1  15 

8  10 

14    0 

140    7 

0 
1 
2 
8 
0 

53 

0  11    6 

1  8  11 

2  17  10 
11  11    6 

115  15    9 

0    1 
0    2 

0  6 

1  0 
10    0 

0 

6 
0 
0 
0 

18 

0  17    6 

2    8    9 

4    7    7 

17  10    7 

175    6    6 

27 

0  16    9 

2    1  11 

4    8  10 

16  15    5 

167  14    6 

86 

0  15    7 

1  18  11 
3  17  11 

15  11    8 
156  16  11 

45 

0  18    9 

1  14    5 
3    8  11 

18  15  11 
137  19    6 

54 

0  11    8 

18    3 

2  16    6 

11    6    1 

113    1    8 

7* 
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.Amoiint 

1 

Value 

1 

Value 

1 

Value 

1 

Value 

1 

Value 

of  the 

of  the 

of  the 

of  the 

of  the 

of  the 

Aonnitj. 

Annuitf/ 

■< 

Annuitj. 

Annuity. 

Annuity. 

Annuity. 

£     8.     d. 

£      «.     d 

£       8.     d. 

£      $.     d. 

£      «.     d. 

£     t.     d. 

0     1     0  66 

0  11     0 

64 

0    8    6 

73 

0    6  11 

82 

0    8    2 

91 

0     12 

0    2    6 

1     7     7 

118 

0  14  11 

0    8    0 

0    8     0 

0    6    0 

2  16    2 

2    2    7 

1     9  10 

0  16    1 

0    6     1 

10    0 

11    0    9 

8  10    6 

6  19    5 

8    4    4 

14    6 

10    0    0 

110    7    9 

86    4  10 

69  14    9 

32    3    5 

12    6    7 

0    10 

66 

0  10    9 

65 

0    8    2 

74 

0    6    8 

83 

0    2  11 

92 

0    1     0 

0    2    6 

1     6  11 

1     0    6 

0  14    2 

0    7    3 

0    2    8 

0    6    0 

2  13  10 

2    1     0 

18    6 

0  14    7 

0    5    4 

1    0    0 

10  16    6 

8    4    8 

5  18  11 

2  18    6 

115 

10    0     0 

107  16    0 

82    8    8 

66  19    8 

29    6    0 

10  14    8 

0    10 

67 

0  10    6 

66 

0    7  10 

76 

0    6    4 

84 

0    2    7 

98 

0    0  11 

0    2    6 

16    8 

0  19    9 

0  13    6 

0    6    6 

0    2    3 

0    6    0 

2  12    6 

1  19    6 

1    7    0 

0  18    1 

0    4    7 

10    0 

10  10    8 

7  18    1 

5    8    2 

2  12    7 

0  18    7 

10    0    0 

105    8    0 

79    1    6 

54    2    0 

26    6    2 

9    6    3 

0    1     0 

68 

0  10    8 

67 

0    7    7 

76 

0    6    1 

85 

0    2     4 

94 

0    0    9 

0    2    6 

1    6    7 

0  19    0 

0  12    9 

0    6  10 

0    1  11 

0    6    0 

2  11    3 

1  18    1 

16    6 

0  11     8 

0    8  11 

10    0 

10    6    1 

7  12    4 

6    2    8 

2    6  11 

0  15  10 

10    0    0 

102  11    0 

76    8  10 

61    2  11 

23    »  10 

7  18  10 

0    10 

69 

0    9  11 

68 

0    7    4 

77 

0    4    9 

86 

0    2    095 

0    0    7 

0    2    6 

1    4  11 

0  18    4 

0  11  11 

0    6    2 

0    17 

0    6    0 

2    9  11 

1  16    8 

1    8  10 

0  10    4 

0    3    2 

10    0 

9  19    9 

7    6    8 

4  16    6 

2    16 

0  12  10 

10    0    0 

99  18    1 

78    6  10 

47  15    8 

20  15    7 

6    9    1 

0    10 

60 

0    9    8 

69 

0    7    0 

78 

0    4    6 

87 

0    1  10 

0    2    6 

14    8 

0  17    7 

0  11    1 

0    4    7 

0    6    0 

2    8    7 

1  15    8 

12    2 

0    9    2 

10    0 

9  14    4 

7    1    0 

4    8  10 

1  16  10 

.,. 

10    0    0 

97    4    1 

70  10    4 

44    8  11 

18    9    1 

0    10 

61 

0    9    6 

70 

0    6    9 

79 

0    4    1 

88 

0    17 

0    2    6 

18    7 

0  16  11 

0  10    3 

0    4    1 

0    6    0 

2    7    2 

1  13  10 

10    7 

0    8    2 

10    0 

9    8    9 

6  15    6 

4    2    5 

1  12  11 

10    0    0 

94    7    6 

67  14  10 

41    4  11 

16    9    9 

0    1     0 

62 

0    9    1 

71 

0-6    6 

80 

0    3    9 

89 

0    16 

0    2    6 

1    2  10 

0  16    8 

0    9    6 

0    8    8 

0    6    0 

2    6    8 

1  12    6 

0  19    0 

0    7    5 

10    0 

$)    2    9 

6  10    0 

8  16    2 

19    8 

10    0    0 

91     8    2 

66    0    9 

38    2    8 

14  16    8 

0    10 

63 

0    8    9 

72 

0    6    2 

81 

0    8    6 

90 

0    14 

0    2    6 

12    0 

0  16    7 

0    8    9 

0    8    4 

0    6    0 

2    4    1 

1  11    2 

0  17    6 

0    6    8 

10    0 

8  16    7 

6    4    9 

3  10    1 

16    8 

10    0    0 

88    6    7 

62    7  11 

85    1     5 

13    6  10 
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TABLE  V. 

FOB  OALCULATIHO  THB  VALUB  OF  PROPBRTT  HBLD  FOB  TERMS  OF  TBAB8 
TO  PAY  INTEREST  AT  THE  SEYBRAL  RATES  OF  6,  7,  AND  8  PER  CENT. 


i 


i^ 


TABLE  VL 

BHOWINO  THB  DISCOUNT  TO  BE  ALLOWED  ON  ANNUITY  DUTY 
WHEN  PAID  IN  ADVANCE. 

Section  1, 


Tlmtpftld 
after  Death. 

Dlaoonnt 
percent. 

Time  Mid 
after  Death. 

Diaoonnt 
percent 

Time  paid 
after  Death. 

DiKxnmt 
percent. 

Yn. 

H-tha. 

WTm. 

Yrr 

M'tba. 

Wka. 

Yrs. 

irtba. 

WTw. 

*.. 

i 

1 

2 
2 

3 
3 
4 

Death 
2 

2 

2 

2 

£    B.  d. 

10    0    0 
9  16    8' 
9  13    4 
9  10    0 
9    6    8 
9    3    4 
9    0    0 
8  16    8 
8  13    4 

4 
5 
6 
6 
6 
7 
7 
8 
8 

2 
2 
2 
2 
2 

£  f.    <i. 
8  10    0 
8    6    8 
8    3    4 
8    0    0 
7  16    8 
7  13    4 
7  10    0 
7    6    8 
7    3    4 

9 

9 

10 

10 

11 
11 

12 

2 
2 
2 

£  <.  d. 
7  0  0 
6  16  8 
6  13  4 
6  10  0 
6  6  8 
6  3  4 
6    0    0 
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Section  2. 
This  Seotion  oontaimi  oQlumiia  Nos.  1,  2,  and  3.  If  the  first  initalment  of  duty  ham 
been  ^d  when  due,  and  it  be  deeired  to  disohaise  the  remaining  inatalments,  then 
the  diJBOomit  will  be  found  in  column  No.  1 ;  but  if  payment  has  been  delayed,  and  it 
be  wished  to  pay  up  the  whole  of  the  instalments,  tnen  the  discount  wiU  be  found  in 
the  3rd  column,  the  principle  of  the  table  being  that  interest  on  the  overdue  instal- 
ment is  deducted  from  the  discount  allowable  on  the  amount  paid  in  advance. 


TfanejMdd 
after  DeatL 

L 

DisDonnt 

tobe 
aUoired. 

Intenst 
tobe 

deducted 
when 

Dntyin 

Aiiear. 

8. 

Net 
Oisooont. 

after  l£iAli. 

1. 

JDisooont 

tobe 
allowed. 

.  2. 
Interest 

tobe 
deducted 

when 
Datyin 
Arrear. 

Net 
Disooont. 

Yrs. 

irths. 

W-ks. 

Yn. 

M'tha. 

W'ki. 

8 
8 
9 

2 
2 
2 
2 
2 
2 
2 
2 
2 

£  8,    d, 
6    0    0 
6  17    6 
6  16    0 
6  12    6 
6  10    Q 
6    7    6 
6    6    0 
6    2    6 
6    0    0 
4  17    6 
4  15    0 
4  12    6 
4  10    0 
4    7    6 
4    5    0 
4    2    6 
4    0    0 
3  17    6 
3  15    0 

£    8.    d. 

0    0    0 
0    0  10 
0    18 
0    2    6 
0    3    4 
0    4    2 
0    6    0 
0    5  10 
0    6    8 
0    7    6 
0    8    4 
0    9    2 
0  10    0 
0  10  10 
Oil    8 
012    6 
0  13    4 
0  14    2 
0  16    0 

£    8.    d. 

6    0    0 
6  16    8 

5  13    4 

6  10    0 
5    6    8 

5  3    4 

6  0    0 
4  16    8 
4  13    4 
4  10    0 
4    6    8 
4    3    4 
4    0    0 
3  16    8 
3  13    4 
3  10    0 
3    6    8 
3    3    4 
3    0    0 

1 
1 
1 
1 
1 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

9 
10 
10 
11 
11 

1 
1 
2 
2 
3 
3 
4 
4 
6 
5 
6 

2 

2  ' 

2 

2 

2 

2 

2* 

2 

2 

£  8.    d, 
312    6 
3  10    0 
8    7    6 
3    6    0 
8    2    6 
3    0    6 
2  18    4 
2  16    8 
2  15    0 
2  13    4 
2  11    8 
2  10    0 
2    8    4 
2    6    8 
2    5    0 
2    3    4 
2    18 
2    0    0 

£  8.    d. 
0  15  10 
0  16    8 
0  17    6 
0  18    4 

0  19    2 
10    0 
118 
13    4 
16    0 
16    8 
18    4 

1  10    0 
111    8 
113    4 

115  0 

116  8 
118    4 

2  0    0 
••• 

£   8.     d, 

2  16    8 
2  13    4 
2  10    0 
2    6    8 
2    3    4 
2    0    0 
1  16    8 
1  13    4 
110    0 
16    8 
13    4 
10    0 
0  16    8 
013    4 
0  10    0 
0    6    8 
0    3    4 
0    0    0 

SecUon  3. 

By  the  preceding  Section  it  will  be  peen  that  at  two  and  a-half  years  after  death,  if 
the  instalments  had  not  been  paid  as  they  became  due,  tiie  discount  arrives  at  what 
we  shall  caU  the  vanishing  point.  But  assuming  the  instalments  to  have  been 
punctually  discharsed,  discount  may  be  deducted  up  to  the  end  of  the  four  years, 
and  this  Section  wOl  show  the  proportion. 


Period  when  paid 
after  Deat£u 

Diaooant 

Period  when  paid 

Disooont 

Period  when  paid 
after  Death. 

DlMxmnt 

percent. 

tobe 
allowed. 

percent 

tobe 
allowed. 

percent 

tobe 
allowed. 

Yis. 

irths. 

WTm. 

Yn. 

M'ths. 

WTb. 

Yn. 

MUs. 

W'ks. 

£  8.    d. 

£  8.    d. 

£  «.    d. 

2 

6 

2 

1  18    4 

3 

2 

0  19    2 

3 

6 

2 

0    9    2 

2. 

7 

116.8 

3 

0  18    4 

3 

7 

0    8    4 

2 

7 

2 

115    0 

3 

2 

0  17    6 

3 

7 

2 

0    7    6 

2 

8 

... 

1  13    4 

3 

0  16    8 

3 

8 

0    6    8 

2 

8 

2 

1  11    8 

3 

2 

0  16  10 

3 

8 

2 

0    6  10 

2 

9 

... 

110    0 

3 

0  16    0 

3 

9 

0    5    0 

2 

•9 

2 

18    4 

3 

2 

0  14    2 

3 

9 

2 

0    4    2 

2 

10 

••■ 

16    8 

3 

0  13    4 

3 

10 

0    3    4 

2 

10 

2 

15    0 

8 

2 

0  12    6 

3 

10 

2 

0    2    6 

2 

11 

••• 

13    4 

3 

Oil    8 

3 

11 

0    18 

2 

11 

2 

118 

3 

2 

0  10  10 

3 

11 

2 

0    0  10 

8 

... 

... 

10    0 

3 

0  10    0 

4 

0    0    0 
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Baqdanaiton, — One  example  Here  of  the  application  of  this  and  the  next 
Table  will  suffice.  Assume  the  instalments  to  have  been  paid  when  due, 
and  at  two  years  and  two  months  after  death  it  be  desired  to  discharge  all 
the  unpaid  duty,  a  reference  to  Section  2  will  show  that  the  discount 
amounts  to  £2^  13s.  4d.,  or  2}  per  cent  All  the  calculations  can  be  made 
by  aliquot  parts.  Now,  suppose  the  whole  duty — not  Hie  instalmifU  only 
then  du^—to  be  j£97,  lOs.  6d.,  the  calculation  may  be  made  as  follows,  or  the 
aliquot  parte  m&j  be  used  in  such  way  as  the  calculator  may  deem  most 
convenient : — 

^7  10    6 

2    13    4 


^ld5    1    0 

32  10    2    6/8  »  i 
32  10    2    6/8-1 


^'60    1    4 
20 


f.  12-01 
12 


<2.'16  =»  ^  of  Id.    Equal  to  £%  12s.  Qf^ 


Proof  by  ordinary  method  :  Ten  months  interest  on  one  instal- 
ment at  £24,  7s.  8d.  is  . 

One  year  and  ten  months  interest  on  the  other  instalment  of 
the  same  amount  is  . . 


;£0  16    3 


1  16    9 
£2  12    0 


TABLE  VII. 

SHOWIKG   THE  DiaCX>UNT  TO   BE  ALLOWED  ON  8U0OESSION  DUTT  WHEN 
PAID  .IK  ADVANCE. 

Section  1. 


Dla- 

Period  when  paid 

Dli- 

Period  when  paid 

Dis- 

after Death. 

ootmt 
percent. 

after  Death. 

count 

after  Death. 

count 

percent 

percent. 

Tmutb. 

M'UkR. 

W*ki. 

Yean. 

M*th8. 

WTm. 

Year*. 

M'ths. 

Wkt. 

£    9.   d. 

£  '8,    d. 

£  «.   d 

Death 

11    0   0 

.".. 

4 

2 

9  10    0 

•«• 

9 

... 

8    0    C 

2 

10  16   8 

5 

••• 

9    6    8 

... 

9 

2 

7  16    8 

1 

10  13   4 

5 

2 

9    3    4 

... 

10- 

... 

7  13    4 

1 

2 

10  10   0 

6 

9    0    0 

... 

10 

2 

7  10    0 

2 

10    6   8 

... 

6 

2 

8  16    8 

■•• 

11 

... 

7    6    8 

2 

2 

10'  3   4 

7 

... 

8  13    4 

11 

2 

7    3    4 

3 

10    0   0 

... 

7 

2 

8  10    0 

i 

... 

... 

7    0    0 

3 

2 

9  16   8 

8 

8    6    8 

•>* 

... 

... 

.•. 

4 

9  13   4 

... 

8 

2 

8    3    4 

... 

... 

... 

... 
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Section  2. 
The  ntrodaotory  note  to  Section  2  of  the  Annniiy  Diieoiint  Table  equally  applieB  to  thk. 


Period  when  paid 

Bii- 

Intereat 
on 

Net 

Period  when  paid 

Die- 

Intereit 
on 

I 
Net 

after  Death. 

eooni 

Lutal- 

Dta- 

after  IMath. 

ooont 

Instel- 

Dis- 
eoont 

percent 

mentsin 

oount    1 

percent. 

mentain 

1. 

arrear. 

Vrs. 

M'thfl. 

Wka. 

arrear. 

£   9.    d. 

£  9,    d}s,    8, 

d. 

£   «.    d.£   8.    d. 

£    t.    d. 

7    0    0 

0    0    0,7    0 

0 

1 

11 

4    0    010  13    4 

3    6    8 

* 

«• 

6  17    1 

0    0    5 

6  16 

8 

1 

11 

2  • 

3  17    6  0  14    2 

3    8    4 

1 

, 

6  14    2 

0    0  10 

6  13 

4 

2 

... 

... 

3  16    0 

0  16    0 

3    0    0 

1 

2 

6  11    3 

0    13 

6  10 

0 

2 

... 

2 

3  12  11 

0  16    3 

2  16    8 

2 

6    8    4 

0    18 

6    6 

8 

2 

1 

... 

3  10  10 

0  17    6 

213    4 

2 

2 

6    6    6 

0    2    1 

6    3 

4 

2 

1 

2 

3    8    9 

0  18    9 

2  10    0 

3 

6    2    6 

0    2    6 

6    0 

0 

2 

2 

•.. 

3    6    8 

10    0 

2    6    8 

3 

2 

5  19    7 

0    2  11 

6  16 

8 

2 

2 

2 

3    4    7 

113 

2    3    4 

4 

6  16    8 

0    3    4 

6  13 

4 

2 

3 

... 

3    2    6 

12    6 

2    0    0 

4 

2 

6  13    9 

0    3    9 

6  10 

0 

2 

3 

2 

3    0    6 

13    9 

116    8 

5 

... 

6  10  10 

0    4    2 

6    6 

8 

2 

4 

218    4 

16    0 

113    4 

5 

2 

6    7  U 

0    4    7 

6    3 

4 

2 

4 

2 

2  16    3 

16    3 

1  10    0 

6 

6    6    0 

0    6    0 

6    0 

0 

2 

6 

... 

2  14    2 

17    6 

16    8 

6 

2 

6    2    6 

0    6  10 

4  16 

8 

2 

6 

2 

2  12    1 

18    9 

18    4 

7 

... 

6    0    0 

0    6    8 

4  13 

4 

2 

6 

... 

2  10    0 

110    0 

10    0 

7 

2 

4  17    6 

0    7    6 

4  10 

0 

2 

6 

2 

2    8    4 

111    8 

0  16    8 

8 

4  16    0 

0    8    4 

4    6 

8 

2 

7 

,. 

2    6    8 

1  13    4 

0  18    4 

8 

2 

4  12    6 

0    9    2 

4    3 

4 

2 

7 

2 

2    6    0 

1  16    0 

0  10    0 

9 

4  10    0 

0  10    0 

4    0 

0 

2 

8 

2    3    4 

116    8 

0    6    8 

.    1 

9 

2 

4    7    6 

0  10  10 

3  16 

8 

2 

8 

2 

2    18 

1  18    4 

0    3    4 

10 

4    6    0 

Oil    8 

3  13 

4 

2 

9 

2    0    0 

2    0    0 

0    0    0 

10 

2 

4    2    6 

012    6 

3  10 

0 

... 

... 

... 

... 

Section  3. 
See  introdnotory  note  to  Section  3  of  the  Annuity  Diaoonut  Table. 


Period  when  paid 

Period  when  paid 
after  deathT 

Period  paid  when 

after  death. 

Dia- 

Dla- 

after  death. 

Dia- 

connt 
percent. 

connt 
per  cent 

connt 
per  cant 

Yre. 

M'ths. 

WTE8. 

Yra. 

M'ths. 

WTca. 

Yr.. 

M'tha. 

WTca. 

£    «.   d. 

£   «.    d 

£    t.    d. 

2 

9 

2 

1  18    4 

3 

4 

2 

0  18    9 

8 

11 

2 

0    6  10 

2 

.  10 

1  16    8 

3 

6 

0  17    6 

0    6    0 

2 

10 

2 

1  16    0 

3 

5 

2 

0  16    3 

2 

0    4    7 

2 

11 

1  13    4 

3 

6 

0  16    0 

1 

0    4    2 

2 

11 

2 

1  11    8 

3 

6 

2 

0  14  .2 

1 

2 

X)    3    9 

3 

... 

1  10    0 

3 

7 

0  13    4 

2 

0    8    4 

3 

,. 

2 

18    9 

3 

7 

2 

0  13    0 

2 

2 

0    2  11 

3 

1 

... 

1    7    6 

3 

8 

Oil    8 

3 

0    2    6 

3 

1 

2 

16    3 

3 

8 

2 

0  10  10 

3 

2 

0    2    1 

3 

2 

16    0 

3 

9 

0  10    0 

4 

0    18 

3 

2 

2 

13    9 

3 

9 

2 

0    9    2 

4 

2 

0    18 

3 

3 

... 

12    6 

3 

10 

0    8    4 

6 

0    0  10 

3 

3 

2 

113 

3 

10 

2 

0    7    6 

6 

2 

0    0    5 

8 

4 

10    0 

3 

11 

0    6    8 

6 

0    0    0 
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XXXVIL— 16  &  17  Vict.  o.  69.— [4tth  August,  1863.](a) 
Charges  (§8)  additional  inrentories  with  additional  daty  only. 


XXXVUL— 22  &  23  Vict.  c.  36,— [13tA  August,  1859.](6) 
Extends  (§1)  the  graduated  scales  of  inrentoiy  duty. 


XXXIX.— 23  Vict.  c.  5.— [23rd  March,  I860.] 

Makes  (§1)  enfaced  Indian  Govemmenf  securities  bona  notabUia 
in  England  and  Scotland. 


XL— 23  Vict.  c.  15.— [3rd  April,  I860.] 

Charges  (^  4,  5,  6)  inventory  duty  upon  personal  property 
appointed  under  a  power,  and  upon  heritable  securities  in  Scotland. 

The  application  of  §  6  of  this  Act  repealed  as  regards  England  by 
§  9  of  the  Act  to  be  here  next  noticed. 


XLL  28  &  24  Vict.  c.  80.— [6<A  August,  1860.](c) 

Protides  to  the  following  effect : — 

That  ^1)  money  secured  on  heritable  property  in  Scotland  and 
Scottish  bonds  excluding  executors  shall  be  liable  to  inventory  duty. 

That  (§  2)  the  duty  and  interest  thereon  shall  be  payable  by  tiie 
person  who  takes  the  secured  money. 

That  (§  3)  a  stamped  special  inventory  of  such  money  shall  be 
lodged  within  six  months  at  thd  Inland  Revenue  Office  in  Edin- 
burgh. 

That  (§  4)  such  money  may  be  added  to  the  inventory  of  the 

(a)  The  whole  of  this  Act  repealed  bj  33  &  84  Yiot.  o.  99  (1870),  except  §§  8, 17, 19, 
and  20 ;  and  alflo  §  20,  bo  far  as  it  oontauu  anj  enactment  thereby  repealed* 
(6)  §  2  of  this  Act  repealed  bj  88  &  39  Yict.  c.  96  (1875). 
(c)  §  9  of  this  Act  repealed  by  38  &  39  Vict,  c  96  (1875). 
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personal  or  moveable  estate^  and  that  the  duty  paid  on  the  aggregate 
amount  shall  be  ultimately  borne  by  the  parties  according  to  their 
beneficial  interest. 

That  (§  5)  the  property  for  payment  of  the  inventoiy  duty  shall  be 
valued  as  at  the  date  of  the  affidavit  to  the  inventory. 

That  (§  6)  the  Commissioners  of  Inland  Revenue  may  grant  a 
return  of  duty  within  three  years  if  satisfied  a  return  should  be 
made. 

That  (§  7)  intromitters  shall  be  held  to  have  taken  the  money 
secured. 

That  (§  8)  money  secured  on  land  by  absolute  conveyance  or  by 
adjudication  or  otherwise  shall  fall  under  the  provisions  of  the  Act 

That  (§  9)  §  6  of  23  Yict.  a  15  be  repealed  as  regards  England 
and  Ireland. 

The  Act  gives  a  form  of  **  Special  Inventory." 


XLIL— 24  &  25  Vict,  c  92.— [28^  Jvme,  1861.] 

Prevents  (§  3)  a  return  of  inventory  duty  in  respect  of  '*any 
voluntary  debt  due  from  any  person  dying  after  28th  June,  1861, 
which  shall  be  expressed  to  be  payable  on  the  death  of  such  peiBon, 
or  payable  under  any  instrument  which  shall  not  have  been  bondjide 
delivered  to  the  donee  thereof  three  months  before  the  death  of  such 
person." 


XLIIL— 27  &  28  Vict.  c.  56.— [29^  July,  1864.Xd) 

Declares  (%  4  and  5)  the  liability  of  British  ships  at  sea  to 
inventory  duty ;  and  exempts  from  stamp  duty  where  the  estate  and 
efifects  do  not  exceed  £100. 


XLIV.— 31  &  32  Vict  c.  124^.— [Slat  JvZy,  1868.](e) 

Provides  (^  7  and  8)  for  mortgage  debts  on- leasehold  estates  in 
England  or  Ireland ;  and  (§  9)  for  interest  at  4  per  CNant  being  paid 
on  arrears  of  legacy  and  succession  duties. 

(d)  §92,  3, 16,  and  17 of  thia  Aot  repealed  bySS  A34yiot.  o.  99(1870);  andlfi, 
80  far  as  it  relates  to  dealers  in  plate ;  also  §  9,  and  practicallj  §  10,  repealed  bj 
38  &  39  Viet.  0.96(1975). 

[fi)  §§  10,  U,  and  12  repealed  by  83  &  84  Vict.  0.99  (1870). 
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XLV. — ACT  to  grant  certain  Duties  of  Customs  and 
Inland  Revenue,  to  alter  other  Dviies,  and  to  Amend 
the  Laws  relating  to  Inland  Revenue,  43  Vict.  c.  14. — 
[2Uh  March,  1880.] 

Pabt  L — CustoTna.        Part  11.— Taxes. 
Part  III. — Stamps. 

IX.  GroM  of  dtUies  an  probates  and  letters  of  administration. — 
On  and  after  the  first  day  of  April  one  thousand  eight  hundred  and 
eighty,  in  lieu  of  the  stamp  duties  now  payable  (a)  upon  probates  of 
wills  and  letters  of  administration  in  England  and  Ireland,  and  upon 
inventories  to  be  exhibited  and  recorded  in  any  commissary-court  in 
Scotland,  there  shall  be  charged  and  paid  the  duties  specified  in  the 
schedule  to  this  Act :  Provided  that  an  additional  inventory  to  be.  so 
exhibited  or  recorded  of  any  effects  of  a  deceased  person,  where  a 
former  duly  stamped  inventory  of  the  estate  and  effects  of  the  same 
person  has  been  exhibited  and  recorded  prior  to  the  first  day  of  April 
one  thousand  eight  hundred  and  eighty,  shall  be  chargeable  with  the 
amount  of  stamp  duty  with  which  it  would  have  been  chargeable  if 
this  Act  had  not  been  passed. 

X.  Account  to  accompany  affidavit  on  application  for  probate  or 
letters  of  administration, — (1.)  Together  with  the  affi[davit(6)  to  be 
required  and  received  from  the  person  applying  for  a  probate  or 
letters  of  administration  in  England,  in  conformity  with  section 
thirty-eight  of  the  Act  passed  in  the  fifty-fifth  year  of  the  reign  of 
King  George  the  Third,  chapter  one  hundred  and  eighty-four,  there 
shall  be  delivered  an  account  of  the  particulars  of  the  personal  estate  ■ 
for  or  in  respect  of  which  the  probate  or  letters  of  administration 
is  or  are  to  be  granted,  and  of  the  estimated  value  of  such  parti- 
culars. 

(2.)  The  account  so  delivered  shall  be  transmitted  to  the  Commis- 
sioners of  Inland  Revenue,  together  with  the  documents  mentioned 
in  section  ninety-three  of  the  Act  passed  in  the  twentieth  and  twenty- 
first  years  of  Her  Majesty's  reign,  chapter  seventy-seven. 

(3.)  A  like  account  shall  be  annexed  to  the  affidavit  to  be  required 
and  received  from  the  person  applying  for  a  probate  or  letters  of 

(a)  The  fttamp  duties  in  Sootland  are  imposed  by  65;Qeo.  III.  c  184  as  modified  by 
22  A  23  Yiot.  o.36i§l,aiid27&28  Vict.  o.  56,  §  5  tupra.  The  duties  imposed  l^ 
the  present  Act  operate  merely  from  Ist  April,  1880,  to  Ist  June,  1880.  The  former 
duties  are  in  force  down  to  the  former  date,  and  from  the  latter  date  the  Act  44  Tlct. 
0. 12  {infra)  comes  into  operation. 
.  (6)  The  affidayit  must  now  verify  the  aooonnt.'-44  Yiot.  o.  12,  §  29. 
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administration  in  Ireland^  in  conformity  with  section  one  hundred 
and  seventeen  of  the  Act  passed  in  the  fifby-aixth  year  of  the  reign 
of  King  (Jeorge  the  Third,  chapter  fifty-six,  and  such  account  shall 
be  in  lieu  of,  and  in  substitution  for,  the  account  annexed  to  the 
form  of  affidavit  set  forth  in  Part  III.  of  the  schedule  to  the 
said  Act 

(4.)  Every  account  to  be  delivered  in  pursuance  of  this  section 
shall  be  in  accordance  with  such  form  as  may  be  prescribed  by  the 
Commissioners  of  Her  Majesty's  Treasury. 

XL  Power  to  commtUe  legacy  duty  or  sticceasion  duty  presumptivdy 
payable  in  certain  eases. — Where  any  legacy  duty  or  succession  dntj 
shall  be  presumptively  payable  in  respect  of  any  interest  in  expect- 
ancy upon  the  determination  of  a  life  or  other  temporary  interest  in 
possession  in  a  legacy,  or  residue,  or  in  personal  property  comprised 
in  a  succession,  and  the  duty  (if  any)  payable  upon  the  life  or  other 
temporary  interest  shall  have  been  fully  paid  and  satisfied,  it  shall  be 
lawful  for  the  Commissioners  of  Inland  Revenue,  in  their  discretion, 
upon  the  application  of  the  executor  or  trustee  or  other  person  who 
would  be  accountable  for  the  duty  in  respect  of  such  interest  in 
expectancy,  if  it  were  then  in  possession,  to  commute  the  duty  pre- 
sumptively payable  for  a  certain  sum  to  be  presently  paid. 

For  assesising  the  amount  which  shall  be  so  payable  the  Commis- 
sioners shall  cause  a  present  value  to  be  tot  upon  the  presumptive 
duty,  regard  being  had  to  any  contingencies  affecting  the  liability  to 
such  duty,  and  the  interest  of  money  involved  in  the  calculation 
being  reckoned  at  the  rate  for  the  time  being  allowed  by  the  Com- 
missioners in  respect  of  duties  paid  in  advance  under  the  Succession 
Duty  Act,  1853  [16  &  17  Vict  c  51]. 

Upon  the  receipt  of  the  certain  sum  the  Commissioners  shall  give 
a  dischaige  for  the  duty  accordingly,  (c) 

XIL  IXscharge  of  executor,  dhc.,Jrom  claim  to  dviy  on  distributiion 
of  Jund. — When  an  executor,  administrator,  or  trustee  shall  have 
given  notice  in  writing  to  the  Commissioners  of  Inland  Revenue  for 
any  claim  to  legacy  duty  or  succession  duty  in  respect  of  any  fund  in 
his  hands  which  he  intends  to  distribute,  and  shall  have  delivered  to 
the  Commissioners  all  particulars  which  they  may  require  in  order 
to  ascertain  the  existence  and  extent  of  any  such  claim,  he  shall  be 
at  liberty  to  distribute  the  fund  amongst  the  parties  entitled  thereto, 
after  satisfaction  of  any  claims  to  duty  made  by  the  Commissionexv, 
and  shall  be  entitled  to  receive  from  them  a  certificate  discharging 
him  from  his  liability  to  any  duty  in  respect  of  the  fund. 

(e)  See  mipplemental  proriaion  in  §  43  of  44  Yiot  o.  12^  vnfira. 
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Such  certificate  shall  not  in  any  way  affect  the  liability  of  any 
person  other  than  the  person  in  whose  favour  it  is  expressed  to  be 
given. 

XIII.  Relief  from  legacy  duty  token  whole  personal  estate  is  less 
than  £100. — ^Where  it  appears  upon  an  examination  of  the  account 
rendered  to  the  Commissioners  of  Inland  Revenue  that  the  value  of 
the  whole  of  the  personal  estate(eQ  of  any  persod  dying  after  the 
passing  of  this  Act  does  not  amount  to  the  sum  of  one  hundred 
pounds,  no  legacy  duty  shall  be  charged(e)  in  respect  thereof  or  of 
any  portion  thereof.  (/) 


SCHEDULE  of  STAMP  DUTIES  on  Probate  and  Letters  of 
Administration  in  England  or  Ireland,  and  on  Inventories  in 
Scotland,  on  Estates  of  Persons  dying  between  1st  April,  1880, 
and  1st  June,  1881. 

Where  the  estate  and  effects  for  or  in  respect  of  which  a  Probate  or  Letters  of 
Administration  shall  be  granted,  or  whereof  an  Inventory  shall  be  exhibited  and 
recorded,  exclusive  of  what  the  deceased  shall  have  been  possessed  of  or  entitled  to 
as  a  tmstee  for  anj  other  person  and  not  beneficially,  shall  be  : — 


ESTATSS. 

Duty. 

ESTATXS. 

Duty. 

Above  £100  and  uader  £200 

£2 

Of  tbe  value  of- 

Of  the  valae  of— 

£86.000  and  under  £40,000 

£040 

£800 

and  under 

800 

4 

40,000            „              46,000 

1,066 

800 

400 

6 

46.000            „              60,000 

1,190 

400 

600 

9 

60,000            „              60.000 

1,876 

600 

600 

U 

60,000            „              70.000 

1,626 

600 

800 

16 

70,000            „              80,000 

1.876 

800 

1,000 

22 

80,000            „             90,000 

2,126 

1,000 

■ 

1.500 

80 

90.000            „            100,000 

2,876 

1,600 

2,000 

40 

100,000            .,            120.000 

2,760 

2.000 

8,000 

62 

120,000            „            140,000 

8,250 

8,000 

4,000 

88 

140.000             M            160,000 

8,760 

4,000 

6,000 

118 

160,000             „            180,000 

4,260 

6,000 

6,000 

140 

180,000            „            200,000 

4,760 

6.000 

7.000 

166 

200,000            „            260,000 

6,626 

7,000 

8.000 

190 

250,000             ,.            800,000 

6,876 

8,000 

9,000 

216 

800.000            ,,            860,000 

.      8.126 

9,000 

10,000 

240 

850,000             „            400,000 

,®'FS 

10.000 

12.000 

276 

400,000            „            600,000 

11,260 

12,000 

14,000 

826 

600,000  and  upwards 

then,  in  addition  to  the  said 

14,000 

16.000 

876 

16.000 

18,000 

426 

duty  of  £11.260,  for  every  full 

18,000 

20,000 

476 

sum  of  £100,000  in  excess  of 

20,000 

26,000 

666 

£600,000,  and  aUo  for  any 

26,000 

80.000 

690 

fractional  part  of  £100,000  so 

80.000 

fi 

86,000 

816 

inflxcess.        .... 

2,«)0 

(d)  This  means  gross  estate. 

(e)  Where  the  person  dies  after  24th  March,  1880. 

(/)  See  supplemental  provision  in  §  36  of  44  Vict.  c.  12,  ff|fhr. 
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XLVI. — AGT  to  grant  certain  Duties  of  Customs  and 
Inland  Revenue,  to  alter  other  Duties,  and  to  am^nd 
"ihe  Laws  relating  to  CusU/ms  and  Inland  Revenue^ 
44  Vict.  c.  12. — [ZrdJune,  1881.] 

Part  I. — Customs  cmd  Excise,    Part  IL — Taxes. 

Part  III. — Stamps. 

As  to  Probate  and  Legacy  Duties^  and  Duties  on  Accounts. 

XX  YI.  Stamp  duties  to  he  under  the  care  cmd  management  of  the 
Commissioners  of  Inland  Bevenue. — (1.)  The  stamp  duties  herein- 
after imposed  shall  be  under  the  care  and  management  of  the 
Commissioners  of  Inland  Revenue,  who  bj  themselves  and  their 
officers  shall  have  the  same  powers  and  authorities  for  the  collection, 
recovery,  and  management  thereof  as  are  by  law  vested  in  them 
for  the  collection,  recovery,  and  management  of  any  stamp  duties, 
and  shall  have  all  other  powers  and  authorities  requisite  for  carrying 
into  effect  the  provisions  of  this  Act  in  relation  to  such  stamp  duties. 

(2.)  Such  stamp  duties  may  be  denoted  by  impressed  or  adhesive 
stamps,  or  partly  by  impressed  8tamps(^)  and  partly  by  adhesive 
stamps,  as  the  said  Commissioners  may  Uiink  proper. 

(3.)  As  respects  the  duties  imposed  on  affidavits  in  substitution 
for  the  duties  on  probates  or  letters  of  administration,  the  several 
provisions  now  in  foroe(A)  in  relation  to  the  last-mentioned  duties 
shall,  so  far  as  the  same  are  consistent  with  the  provisions  of  this 
Act,  be  deemed  to  be  applicable  to  the  said  duties  hereby  imposed, 
and  in  the  application  thereof  a  probate  or  letters  of  admiuistration 
having  thereon  such  a  certificate  as  is  hereinafter  mentioned  shall 
for  all  purposes  be  deemed  to  have  been  duly  stamped  in  respect  of 
the  value  std.ted  in  the  certificate. 

XXYII.  Grant  of  duties  in  respect  of  probate  and  letters  of 
(tdministration  and  on '  inventories. — ^The  duties  imposed  by  the 
Customs  and  Inland  Revenue  Act,  1880,  upon  probates  of  wills  and 
letters  of  administration  in  England  and  Ireland  shall  not  be  payable 
upon  probates  or  letters  of  administration  granted  on  and  after  the 
&rst  day  of  June,  one  thousand  eight  hundred  and  eighty  one ;  and 
on  and  after  that  day,  in  substitution  for  such  duties,  and  in  lieu  of 
the  duties  imposed  by  the  said  Act  upon  inventories  in  Scotland^ 

iff)  The  CommiBsionen  have  arranged  for  the  use  of  oertain  adhedve  stamps  under 
this  seotion,  bat  it  is  understood  that  the  arrangement  does  not  extend  to  Scotland. 

{h)  These  provisions  include  those  in  §  37  and  following  sections  of  S5  Geo.  IIL 
0. 184  iupra,  subject  to  the  modification  introduced  by  §§  81  and  32  of  this  Act. 
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there  Bhall,  save  as  is  hereinafter  expressly  provided(t),  be  charged  and 
paid  on  the  affidavit  to.  be  required  and  received  from  the  person 
applying  for  the  probate  or  letters  of  administration  in  England  or 
Ireland,  or  on  the  inventory  to  be  exhibited  and  recorded  in  Scot- 
land, the  stamp  daties  hereinafter  specified ;  (that  is  to  say) — 
Where  the  estate  and  effectB(^)  for  or  in 
respect  of  which  the  probate  or  letters  of 
administration  is  or  are  to  be  granted, 
or  whereof  the  inventory  is  to  be  ex- 
hibited and  recorded,  exclusive  of  what 
the  deceased  shall  have  been  possessed  of 
or  entitled  to  as  trustee,  and  not  bene- 
ficially, shall    be  above   the  value  of 
£100(Q,  and  not  above  the  value  of  Dutt. 

£500,    .  .  .  .At  the  rate  of   one 

pound  for  every  full 
sum  of  £50, .and 
for  any  fractional 
part  of  £50  over 
any  multiple  of 
£50: 


Where  such  estate  and  effects  shall  be 
above  the  value  of  £500,  and  not  above 
the  value  £1000, 


Where  such  estate  and  effects  shaU  be 
above  the  value  of  £1000, 


At  the  rate  of  one 
pound  five  shil- 
lings for  every  full 
sum  of  £50,  and 
for  any  fractional 
part  of  £50  over 
any  multiple  of 
£50: 

At  the  rate  of  three 
pounds  for  every 
full  sum  of  £100, 
and  for  any  frac- 
tional part  of  £100 
over  any  multiple 
of  £100: 


(f)  See  8§  34  to  36  of  this  Act. 

{k)  Ab  to  the  property  to  be  inclnded  in  an  inventory,  lee  §  163  aupm, 
(Q  Estates  nnder  £100  in  value  exempted  from  du^  by  27  &  28  Viol  o.  56, 
f  6,  and  exemption  sinoe  continued,  although  not  expressly  provided  for.     The 
exemption  applies  where  the  estate  is  reduced  by  debts  under  the  above  amount. 
See  the  following  section. 
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Froyided  that  an  additional  inventory,  to  be  exhibited  or  recorded 
ux  Scotland,  of  any  effects  of  a  deceased  person,  where  a  former 
inventory  of  the  estate  and  effects  of  the  same  person  has  been 
exhibited  and  recorded  prior  to  the  first  day  of  June,  one  thousand 
eight  hundred  and  eighty-one,  shall  be  chargeable  with  the  amount 
of  stfimp  duty  with  which  it  would  have  been  chargeable  if  this  A^ 
had  not  been  passed. 

XXVIII.  Power  to  deduct  debts  and  funeral  expenses  where 
deceased  died  domiciled  in  the  United  Kvngdom{m), — On  and  after  the 
first  day  of  June,  one  thousand  eight  hundred  and  eighty-one,  in  the 
case  of  a  person  dying  domiciled  in  any  part  of  the  United  Kingdom, 
it  shall  be  lawful  for  the  person  applying  for  the  probate  or  letters 
of  administration  in  England  or  Ireland,  or  exhibiting  the  inventory 
in  Scotland,  to  state  in  his  affidavit  the  fact  of  such  domicile,  and  to 
deliver  therewith  or  annex  thei*eto  a  schedule  of  the  debts  due  from 
the  deceased  to  persons  resident  in  the  United  Kingdom,  and  the 
funeral  expenses,  and  in  that  case,  for  the  purpose  of  the  chai^ge  of 
duty  on  the  affidavit  or  inventory,  the  aggregate  amount  of  the 
debts  and  funeral  expenses  appearing  in  the  schedule  shall  be 
deducted  from  the  value  of  the  estate  and  effects  as  specified  in  the 
account,  delivered  with  or  annexed  to  the  affidavit,  or  whereof  the 
inventory  shall  be  exhibited. 

Debts  to  be  deducted  under  the  power  hereby  given  shall  be  debts 
due  and  owing  from  the  deceased,  and  payable  by  law  out  of  any 
part  of  the  estate  and.  effects  comprised  in  the  affidavit  or  inventoiy, 
and  are  not  to  include  voluntary  debts(n)  expressed  to  be  payable  on 
the  death -of  the  deceased,  or  payable  under  any  instrument  which 
shall  not  have  been  bond  fde  delivered  to  the  donee  thereof  three 
months  before  the  death  of  the  deceased,  or  debts  in  respect  whereof 
any  real  estate  may  be  primarily  liable,  or  a  reimbursement  may  be 
capable  of  being  claimed  from  any  real  estate  of  the  deceased,  or  from 
any  other  estate  or  person. 

Funeral  expenses  to  be  deducted  under  the  power  hereby  given 
shall  include  only  such  expenses  as  are  allowable  as  reasonable  funeral 
expenses  according  to  law.({>) 

XXIX.  As  to  forms  of  affidavit. — ^The  affidavit  to  be  required  or 
received  from  any  person  applying  for  probate  or  letters  of  adminia- 

(m)  Where  debts  cannot  be  deducted  in  first  instance,  a  retain  of  stamp  datj  may 
be  applied  for  under  the  provisions  of  5  A(  6  Vict  o.  79,  §  23  wuprcL, 

(n)  The  term  "  voluntary  debts "  is  here  used  in  the  sense  of  gratuitona,  t» 
describe  debts  not  contracted  in  conaidMation  of  marriage,  or  of  money  or  maoefn. 
worth. — Hanson,  p.  29. 

(o)  See  §  155  mpra. 
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tration  in  England  or  Irdomd  shall  extend  to  the  Yerification  of  the 
acGOimt*  of  the  estate  and  effects^  or  to  the  yerification  of  saoh 
account  and  the  schedule  of  debts  and  funeral  expenses,  as  the  case 
may  be,  and  shall  be  in  accordance  with  such  form  as  may  be  pre- 
scribed by  the  Commissioners  of  Her  Majesty's  Treasury;  and  the 
Commissioners  of  Inland  Revenue  shall  provide  forms  of  affidavit 
stamped  to  denote  the  duties  payable  under  this  Act. 

XXX.  Probate  or  letters  of  administration  to  hear  a  eertificate  in 
lieu,  of  stamp  dnity. — ISo  probate  or  letters  of  administration  shall  be 
granted  by  the  Probate,  Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Justice  in  England,  or  by  the  I^bate  and  Matri- 
monial Division  of  the  High  Court  of  Justice  in  Ireland,  unless  the 
same  bear  a  certificate  in  writing  under  the  hand  of  the  proper 
officer  of  the  court,  showing  that  the  affidavit  for  the  Commissioners 
of  Inland  Revenue  has  been  delivered,  and  that  such  affidavit^  if 
liable  to  stamp  duty,  was  duly  stamped,  and  stating  the  amount  of 
the  gross  value  of  the  estate  and  effects  as  shown  by  the  account. 

XXXI.  Provision  for  return  of  dtUy  overpaid, — ^If  at  any  time 
after  the  grant  of  probate  or  letters  of  administraticm,  and  during 
the  administration  of  the  estate,  the  value  mentioned  in  the  certifi- 
cate of  the  officer  of  the  court  shall  be  found  to  exceed  the  true 
value  of  the  personal  estate  and  effects  of  the  deceased,  or  if  at  any 
time  within  three  years  after  the  grant  (p),  or  within  such  further 
period  as  the  Commissioners  of  Inland  Revenue  may  allow,  it  shall 
appear  that  no  amount  or  an  insuffiqient  amount  was  deducted  on 
account  of  debts  and  funeral  expenses,  it  shall  be  lawful  for  the  said 
Commissioners,  upon  proof  of  the  facts  to  their  satisfaction,  to  .return' 
the  amount  of  stamp  duty  which  shall  have  been  overpaid^  and  to 
cause  a  certificate  to  be  written  by  an  authorised  officer  on  the  pro- 
bate or  letters  of  administration  setting  forth  such  true  value,  or,  as 
the  case  may  be,  the  amount,  or  corrected  amount  of  deduction,  and 
such  certificate  shall  be  substituted  for,  and  have  the  same  force  and 
effect  as,  the  certificate  of  the  officer  of  the  court. 

XXXn.  Provision  for  payment  offvrther  daty.^Jli  at  any  time 
it  shall  be  discovered  that  the  personal  estate  apd  ^iffects  of  the 
deceased  were  at  the  time  of  the  grant  of  probate  or'^letters  of 
administration  of  greater  value  than  the  value  mentionecT  in  the 
certificate,  or  that  any  deduction  for  debts  or  funeral  expenses  was 
made  erroneously,  the  person  acting  in  the  administration  of  such 
estate  and  effects  shaU,  within  six  months  after  the  discovery(^), 
deliver  a  further  affidavit  with  an  account  to  the  Commissioners  of 

(f>)  ThiB  if  the  time  aUowed  by  5  &  6  Viot.  e.  79»  §  23,  ntpra, 

(g)  See  §  40  of  this  Act  for  penal^  on  failure  to  comply  with  this  pitmaioiL 

2k 


Digitized  by  LjOOQIC 


498  44  VICT,  a  12  (1881). 

iDland  Itevenue,  duly  stamped  for  the  amount  which,  with  the 
duty  (if  any)  previoui^y  paid  on  an  affidavit  in  respect  of  such  estate 
and  effects,  shall  be  sufficient  to  cover  the  duty  chargeable  according 
to  the  true  value  thereof,  and  shall  at  the  same  time  pay  to  the  said 
Commissioners  interest  upon  such  amount  at  the  rate  of  five  pounds 
per  centum  per  fttinnm  from  the  date  of  the  grant,  or  from  such 
subsequent  date  as  the  said  Commissioners  may  in  the  drcumstances 
think  proper. 

The  Commissioners  of  Inland  Kevenue,  upon  the  receipt  of  such 
affidavit  duly  stamped  as  aforesaid,  shall  cause  a  certificate  to  be 
written  by  an  authorised  officer  on  the  probate 'or  letters  of  admims- 
tration  setting  forth  the  true  value  of  the  estate  and  effects  as  then 
ascertained,  or,  as  the  case  may  be,  the  corrected  amount  of  deduc- 
tion, and  such  certificate  shall  be  substituted  for,  and  have  the  same 
force  and  effect  as,  the  certificate  of  the  officer  of  the  court. 

XXXIIL  Proviaunu  as  to  obtaining  jprobate,  &c,,  where  gross  value 
of  estate  does  not  exceed  X300. — (1.)  Where  the  whole  personal  estate 
and  effects  of  any  person  dying  on  or  after  the  first  day  of  June,  one 
thousand  eight  hundred  and  eighty-one  (inclusive  of  property  by  law- 
made  such  personal  estate  and  effects  for  the  purpose  of  the  charge 
of  duty(r),  and  any  personal  estate  and  eiOTects  situate  out  of  the 
United  Kingdom),  without  any  deduction  for  debts  or  funeral  expenses, 
shall  not  exceed  the  value  of  three  hundred  pounds,  it  shall  be 
lawful  for  the  person  intending  to  apply  for  probate  or  letters  of 
administration  in  England  or  Ireland  to  deliver  to  the  proper  officer 
of  the  court,  or  to  any  officer  of  Inland  Revenue  duly  appointed  for 
the  purpose,  a  notice  in  writing  in  the  prescribed  form,  setting  forth 
the  particulars  of  such  estate  and  effects,  and  such  further  par- 
ticulars as  may  be  required  to  be  stated  therein,  and  to  deposit  with 
him  the  sum  of  fifteen  shillings  for  fees  of  court  and  expenses,  and 
also,  in  case  the  estate  and  effects  shall  exceed  the  value  of  one 
hundred  pounds(«),  the  further  sum  of  thirty  shillings  for  stamp 
duty. 

(2.)  If  the  officer  has  good  reason  to  believe  that  the  whole  personal 
estate  and  ^ects  of  the  deceased  exceeds  the  value  of  three  hundred 
pounds,^  Ue  shall  refuse  to  accept  the  notice  and  deposit  until  he  is 
satisfied  of  the  true  value  thereof 

(3.)  The  principal  registrars  of  the  IVobate,  Divorce,  and  Admir- 
alty Division  of  the  High  Court  of  Justice  in  England,  and  of  the 

(r)  Theae  words  refer  to  ilie  property  chargeable  with  duty  by  23  Vlci.  a  15, 
4,  supfa, 

(«)  See  38  &  39  Vict.  o.  41;  39  &  43  Vict,  c  24;  and  39  Ife  40  Viot.  o.  70;  alM 
%lTi  supra. 
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Probate  and  Matrimonial  Division  of  the  High  Court  of  Justice  in 
Ireland,  in  communication  with  the  GommissionerB  of  Inland  Revenue, 
shall  prescribe  the  form  of  notice,  and  make  such  regulations  as  may 
be  necessary  with  respect  to  the  transmission  of  notices  by  officers  of 
Inland  Kevenue,  the  steps  to  be  taken  for  the  preparation  and  filling 
up  of  forms  and  documents,  and  generally  all  matters  which  may  be 
necessary,  so  as  to  authorise  the  grant  of  probate  or  letters  of  admin- 
istration. 

(4.)  Officers  of  Inland  Itevenue  are  hereby  empowered  to  administer 
all  necessary  oaths  or  affirmations,  and  in  the  case  of  letters  of 
administration,  to  attest  the  bond  and  accept  the  same  on  behalf  of 
the  president  or  judge  of  the  division. 

(5.)  Where  the  estate  and  effects  shall  exceed  the  value  of  one 
hundred  pounds,  the  stamp  duty  payable  on  the  affidavit  for  the  Com- 
missioners of  Inland  Revenue  shall  be  the  fixed  duty  of  thirty  shil- 
lings, and  no  more. 

XXXIV.  Provision  <u  to  inventories  where  gross  value  of  estate  does 
not  exceed  £300.— (1.)  The  Intestates,  Widows,  and  Children  (Scot- 
land) Act,  1875,  and  the  Small  Testate  Estate  (Scotland)  Act,  1876 
[39  &  40  Yict  a  24],  as  amended  by  the  Sherifis  Court  (Scotland) 
Act,  1876  [39  <fe  40  Yict  c.  70],  shall  be  extended  so  as  to  apply  to 
any  case  where  the  whole  personal  estate  and  effects  of  a  person 
dying  on  or  after  the  first  day  of  June,  one  thousand  eight  hundred 
and  eighty-one,  without  any  deduction  for  debts  or  funeral  expenses, 
shall  not  exceed  the  value  of  three  hundred  pounds,  whoever  may  be 
the  applicant  for  representation,  and  wheresoever  the  deceieuaed  may 
have  been  domiciled  at  the  time  of  death,  and  the  feea  payable  under 
Schedule  (C)  of  each  of  the  two  first-mentioned  Acts  shall  ^ot  exceed 
the  sum  of  fifteen  shillings,  inclusive  of  the  fee  of  two  shillings  and 
sixpence,  to  be  paid  to  the  commissary-clerk,  or  sheriff-clerk, 

(2.)  In  any  such  case  where  the  estate  and  effects  shall  exceed  the 
value  of  one  hundred  pounds,  the  stamp  duty  payable  oi^  the  inventory 
shall  be  the  fixed  duty  of  thirty  shillings,  and  no  mor^ 

XXXY.  Provision  in  case  of  vahsequemJb  discovery  tmf^  the  value  of 
estcUe  exceeded  £300. — ^Where  representation  has  been  obtained  in 
conformity  with  either  of  the  two  preceding  sections,  and  it  shall  be 
at  any  time  afterwards  discovered  that  the  whole  personal  estate  and 
effects  of  the  deceased  were  of  a  value  exceeding  three  hundred  pounds, 
then  a  sum  equal  to  the  stamp  duty  payable  on  an  affidavit  or  inven- 
tory in  respect  of  the  true  value  of  such  estate  and  effects  shall  be  a 
debt  due  to  Her  Majesty  from  the  person  acting  in  the  administra- 
tion of  such  estate  and  effects,  and  no  allowance  shall  be  made  in 
respect  of  the  sums  deposited  or  paid  by  him,  nor  shall  the  relief 
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afforded  by  the  next  suoceeding  section  be  claimed  or  allowed  by 
reason  of  the  deposit  or  payment  of  any  sum. 

XXXVI.  Rdieffrom  legacy  duty  in  cases  wnder  £300. — The 
payment  of  the  sam  of  thirty  shillings  for  the  fixed  duty  on 
the  affidavit  or  inventory  in  conformity  with  this  Act  shall  be 
deemed  to  be  in  full  satisfaction  of  any  claim  to  legacy  duty  or 
succession  duty  in  respect  of  the  estate  or  effects  to  which  such 
affidavit  or  inventory  relates. 

XXXVII.  Power  to  Commissioners  to  require  explaTtations  and 
proof  in  support  of  affidavit  or  inventory. — It  shall  be  lawful  for  the 
Commissioners  of  Inland  Bevenue  at  any  time  and  from  time  to 
time  within  three  years  after  the  grant  of  probate  or  letters  of 
administration  or  recording  of  inventory,  as  they  may  think  neces- 
sary, to  require  the  person  acting  in  the  administration  of  the  estate 
and  effects  of  any  deceased  person,  to  furnish  such  explanations,  and 
to  produce  such  documentary  or  other  evidence  respecting  the  con- 
tents of,  or  particulars  verified  by,  the  affidavit  or  inventory  as  the 
case  may  seem  to  them  to  require. 

XXXVIII.  Grant  of  duties  on  accounts  of  certain  property, — 
(1.)  Stamp  duties  at  the  like  rates  as  are  by  this  Act  charged  on 
affidavits  and  inventories  shall  be  charged  and  paid  on  accounts 
delivered  of  the  personal  or  moveable  property  to  be  included  therein 
according  to  the  value  thereof. 

(2.)  Ther  personal  or  moveable  property  to  be  included  in  an 
account  shall  be  property  of  the  following  descriptions,  viz.{<)  : — r 

(a}^.^Aiij  property  taken  as  a  doncUio  mortis  causa  made  by  any 
pjerson  dying  on  or  after  the  first  day  of  June,  one  thousand 
ei^t  hundred  and  eighty-one,  or  taken  under  a  voluntary 
dis^fition,  made  by  any  person  so  dying,  puiporting  to 
\  as  an  immediate  gift  inter  vivoSy  whether  by  way  of 
transfer,  delivery,  declaration  of  trust  gr.  otherwise,  which 
shall  dot  have  been  bona  fide  made  thcedmonths  before  the 
death  elf  the  deceased. 

(6)  Any  ^^perty  which  a  person  dying  on  or  after  such  day, 
ha^ug  been  absolutely  entitled  thereto,  has  voluntarily  caused 
or  may  voluntarily  cause,  to  be  tr^insf erred  to  or  vestedJn 
himself  and  any  other  person,  jointly,  whether  by  disposition 
or  otherwise,  so  that  the  beneficial  interest  therein  or  in  some 
part  thereof  passes  or  accrues  by  survivorship  on  his  death  to 
such  other  person. 

(0  Property  specified  in  this  section  not  exoeedlng  £100  in  valae  appean  to  b« 
exempt  from  duty,  bat  the  proTisions  in  §  33  of  this  Act  do  not  apply  to  that 
property. 
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(c)  Any  property  passing  under  any  past,  or  future  ^olontarj 
gettlement  ipade  by  any  person  dying  on  or  after  such  day," 
by  deed  or  any  other  instrument  not  taking  effect  as  a  inll, 
whereby  an  interest  in  such  property  for  life  or  any  other 
period  determinable  by  reference  to  death  is  reserved  either 
expressly  or  by  implication  to  the  settlor,  or  whereby  the 
settlor  may  have  reserred  to  himself  the  right,  by  the  exer> 
cise  of  any  power,  to  restore  to  himself,  or  to  reclaim*  the 
absolute  interest  in  such  property. 
(3.)  Where  an  account  delivered  duly  stamped  comprises  property  ,r\    \,,a' 
passing  under  a  voluntary  settlement,  and,  upon  the  production  of  [/^  n    ^  i^  *" 
the  settlement,  it  shall  appear  that  the  stamp  duty  of  five  shillings       .^  ^     i  W 
per  centum  has  been  paid  thereon  according  to  the  amount  or  value  <^      .n^^ 
of  the  property  so  passing,  or  any  part  thereof,  the  amount  of  such      ^  ^ 
stamp  duty  shall  be  returned  to  the  person  delivering  the  account.  i 

XXXIX.  Delivery  of  accounts  on  oath. — ^Every  person  who,  as 
beneficiary,  trustee,  or  otherwise,  acquires  possession,  or  assumes  the 
management,  of  any  personal  or  moveable  property  of  a  description  to 
be  included  in  an  account(i^)  according  .to  the  preceding  section,  shall, 
upon  retaining  the  same  for  his  own  use,  or  distributing  or  disposing 
thereof,  and  in  any  case  within  six  calendar  months  after  the  death 
of  the  deceased,  deliver  to  the  Commissioners  of  Inland  Revenue  a 
full  and  true  account,  verified  by  oath,  of  such  property  duly  stamped 
as  required  by  this  Act.  Any  officer  authorised  by  the  Commis 
sioners  for  the  purpose  may  administer  the  oath. 

XL.  Double  duty  payable  in  case  of  d^ault, — ^If  any  person  who 
ought  to  obtain  probate  or  letters  of  administration  or  deliver  a 
further  affidavit,  or  to  exhibit  an  inventory,  or  who  is  required  to 
deliver  such  account  as  aforesaid,  shall  neglect  to  do  so  within  the 
period  prescribed  by  law  for  the  purpose,  he  shall  be  liable  to  pay  to 
Her  Majesty  double  the  amount  of  duty  chargeable,  and  the  same  shall 
be  a  debt  due  from  him  to  the  Crown,  and  be  recoverable  by  any  of 
the  ways  or  means  now  in  force  for  the  recovery  of  probate,  legacy 
or  succession  duties.(v) 

XLI.  Cesser  of  legacy  amd  succession  duties  at  the  rate  of  one  per 
cent,  in  certain  crises. — In  respect  of  any  legacy,  residue,  or  share  of 
residue  payable  out  of,  or  consisting  of,  any  estate  or  effects  according 
to  the  value  whereof  duty  shall  have  been  paid  on  the  affidavit  or 
inventory  or  account,  in  conformity  with  thisAct,  the  duty  at  the 
rate  of  one  pound  per  centum  imposed  by  the  Act  of  the  fifty-fifth 

(ii)  No  account  need  be  delivered  when  the  property  U  not  above  £100  in  value, 
(v)  This  section  applies  to  intromitters  without  a  title. 
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year  of  Eosg  George  the  Third,  chapter  one  hundred  and  eighty-foary 
shall  not  be  pa7able.(to) 

And  in  respect  of  any  successipn  to  property  according  to  the  Talae 
whereof  duty  shall  have  been  paid  on  the  affidavit  or  inventory  or 
account  in  conformity  with  this  Act,  the  duty  at  the  rate  of  one  pound 
per  centum  imposed  by  ih??Rloces8ion  Duty  Act,  1853  [16  &  17 
Yict.  c.  51],  shall  not  be  payable,  (a?) 

XLII.  Charge  of  legacy  diUy  on  legacies  not  amoufUing  to  J620. — 
Subject  to  the  relief  from  legacy  duty  given  by  section  thirteen  of  the 
Customs  and  Inland  Revenue  Act,  1880,  every  pecuniary  legacy  or 
residue  or  share  of  residue  under  the  will  or  the  intestacy  of  a  person 
dying  on  or  after  the  first  day  of  June,  one  thousand  eight  hundred 
and  eighty-one,  although  not  of  an  amount  or  value  of  twenty  pounds, 
shall  be  chargeable  to  the  duties  imposed  by  the  said  Act  of  the  fifty- 
fifth  year  of  King  George  the  Third,  chapter  one  hundred  and  eighty- 
four,  as  modified  by  this  Act.(^) 

XLIII.  Power  to  Commissioners  to  accept  composition  for  legacy 
duty  under  a  will. — ^It  shall  be  lawful  for  the  Commissioners  of 
Inland  Revenue,  upon,  the  application  of  the  person  acting  in  the 
execution  of  the  will  of  any  deceased  person,  and  upon  the.  delivery 
to  them  of  an  account  showing  the  amount  of  the  estate  and  effects 
in  respect  whereof  legacy  duty  is  payable,  together  with  the  names  or 
description  of  class  of  the  persons  entitled  thereto  and  every  part 
thereof,  in  possession  .or  expectancy,  and  their  degrees  of  consan. 
guinity  to  the  testator,  to  assess  the  duty  upon  the  amount  shown  by 
the  said  account  at  such  a  sum  by  way  of  composition  as,  having 
regard  to  the  circumstances,  shall  appear  to  be  proper,  and  to  accept 
payment  of  the  duty  so  assessed  in  full  discharge  of  all  claims  for 
legacy  duty  under  such  wilL 

If  the  Commissioners  are  of  opinion  that  an  application  ahould 
receive  the  assent  of  any  person,  they  shall  refuse  to  entertain  the 
application  until  such  assent  shall  have  been  given. 

(w)  The  exemption  in  thiB  branch  extends  only  to  the  duties  payable  under  the 
will  or  intestacy  of  the  deceased. 

(x)  This  exemption  applies  to  pix>perty  of  a  mixed  character.  The  one  per  venk 
duty  will  apparently  still  apply  to  property  not  comprised  in  an  affidavit,  such  as 
foreign  personal  property,  or  the  proceeds  of  heritable  estate  directed  by  will  to  be 
sold. 

{y)  The  duty  here  affects  only  pecuniary  legacies. 

w      f '        V  '  ' 
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XLYIL—ACT  OF  SEDERUNTto  secure  Payment  of  Legacy 
Duty  cmd  Succession  Duty  chargeable  on  Funds  and 
Property  in  manibus  Curise. — [l8^  March,  1878.] 

Whiereas  by  the  25th  section  of  the  statute  36  Geo.  III.  c.  52, 
entitled  *'  An  Act  for  repealing  certain  duties  on  I^egacies  and  Shares 
of  Personal  Estates,  and  for  granting  other  duties  thereon  in  certain 
cases,"  it  is  enacted  '^  That  if  any  suit  shall  be  instituted  concerning 
the  administration  of  the  personal  estate  of  any  person  dying  testate 
or  intestate,  or  any  part  of  such  estate  in  which  any  direction  shall 
be  given  touching  the  payment  of  any  legacies  or  legacy  of  such 
person,  or  the  residue  of  his  or  her  personal  estate,  or  any  part 
thereof,  the  court  wherein  such  suit  shall  be  instituted  shall,  in  giving 
directions  concerning  the  same,  provide  for  the  due  payment  of  the 
duties  hereby  imposed ;  and  in  taking  any  account  of  any  personal 
estate,  or  otherwise  acting  concerning  the  same,  such  court  shall  take 
care  that  no  allowance  shall  be  made  in  respect  of  any  legacy,  or  part 
of  legacy,  or  of  any  residue  or  part  of  residue,  in  any  manner  whatso- 
ever, without  due  proof  of  the  payment  of  the  duties  hereby  imposed." 

And  whereas  by  the  53rd  section  of  the  statute  16  <S&  17  Yict.  a  61, 
entitled  *'  An  Act  for  granting  to  Her  Majesty  Duties  on  Succession 
to  Property,  and  for  altering  certain  provisions  of  the  Acts  charging 
duties  on  legacies  and  shares  of  personal  estates,"  it  is  enacted  that 
'*  Whenever  any  suit  shall  be  pending  in  any  court  for  the  administra- 
tion of  any  property  chargeable  with  duty  under  this  Act,  or  the 
JjegBucj  Duty  Acts,  such  court  shall  provide,  out  of  any^  property 
-which  may  be  in  the  possession  or  control  of  the  court,  for  the  pay- 
ment of  duty  to  the  Commissioners  "  of  Inland  Revenue. 

The  Lords  enact  and  ordain  as  follows : — 

L  No  decree,  warrant,  or  order  for  payment  of  any  money,  con- 
signed to  abide  the  orders  of  the  court,  and  forming  part  of  the  estate 
of  any  person  deceased,  shall  be  made  in  &vour  of  any  legatee  or 
other  person,  entitled  thereto  by  and  through  the  testamentary 
writings  of  the  said  deceased  person,  or  by  and  through  his  or  her 
decease,  until  the  duties  chargeable  thereon  by  the  Acts  imposing 
legacy  duty  and  succession  duty  shaU  have  been  paid  out  of  the  same, 
or  otherwise  accounted  for  to  the  proper  officer  in  the  depart- 
ment of  Inland  Hevenue  :  Provided  always  that  when  a  motion  is 
made  for  any  such  decree,  warrant,  or  order,  the  Lord  Ordinary  or 
the  Court  may  appoint  the  agent  of  the  party  making  the  motion,  or 
failing  him  another  enrolled  law-agent,  to  settle  with  the  officer  of 
Inland  Hevenue  the  account  of  duties  chargeable  on  the  consigned 
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money  belonging  to  such  party ;  and  when  the  account  is  so  settled, 
the  Lord  Ordinary  or  the  Court  shall  order  payment  to  be  made  out. 
of  such  consigned  money  to  the  officer  of  Inland  Bevenue  of  the 
amount  of  such  duties,  and  to  such  agent  of  his  reasonable  chai^ges 
for  settling  the  said  account,  before  any  decree,  warrant,  or  order  is 
made  in  &your  of  such  party. 

IL  No  decree  or  order  for  the  conveyance  or  transference  of  any 
^  property,  whether  heritable  or  moreable,  chargeable  with  duty  under 
the  said  Acts,  shall  be  pronounced  or  issued,  until  provision  has 
been  made  for  the  payment  of  such  duty^out  of  the  said  property, 
or  until  the  said  duty  has  been  otherwise  accounted  for  to  the 
proper  officer  in  the  Department  of  Inland  Bevenue:  Provided 
always,  that  when  a  motion  is  made  for  any  such  decree  or  order,  the 
Lord  Ordinary  or  the  Court  may  appoint  the  agent  of  the  party 
making  such  motion,  or  failing  him  another  enrolled  law-agent,  to 
settle  with  the  officer  of  Inland  Revenue  the  account  of  duties 
chargeable  on  such  property ;  and  when  the  account  is  so  settled,  the 
Lord  Ordinary  or  the  Court  shall  make  an  order  for  payment  to  the 
officer  of  Inland  Revenue  of  the  amount  of  such  duties,  and  to  such 
agent  of  his  reasonable  charges  for  settling  the  said  account ;  and  in 
any  decree  or  order  to  be  thereafter  pronounced  or  issued  in  &vour 
of  the  party,  the  Lord  Ordinary  or  the  Court  shall  supersede  extract 
till  such  payments  shall  have  been  made. 

III.  The  clerks  of  court  shall  not  present  for  the  signature  of  the 
Lord  Ordinary  or  the  Court  any  such  decree,  warrant,  or  order  as 
aforesaid,  without  the  provisions  of  this  Act  of  Sederunt  and  of  the 
said  Acts  having  been  first  complied  with. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  books  of 
sederunt,  and  to  be  published  in  common  form. 

John  Inolis,  LF.D, 
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ACCOUNT, 

what  property  it  must  indnde,  §  178. 

fonn  o^  §  179. 

form  of  oath  to,  §  180. 

rates  of  dnty  on,  §  181. 

residue,  §  306. 

time  for  rendering,  §  307. 
when  compulsory,  §  308. 
when  deliyered  in  the  country,  §  309. 
ADDITIONAL  INVENTOBY.    Su  Intkntoby. 
ADMINISTRATION, 

subjects  of^  §  137. 

to  whom  court  will  grants  §  139. 
ADVANCES, 

by  father  to  children,  §  111. 
ADVERTISEMENT, 

form  of,  in  petition  for  restriction  of  caution,  §  187. 
AFFIDAVIT.    ^mOath. 
AFFINITY, 

explained,  §  84 
ALIENS, 

law  affecting,  §  127. 

rights  of;  §  240. 

Act  relating  to,  p.  372. 
ALLOWANCES, 

in  estimating  value  of  property  for  Succession  Duty,  §  318. 
ANN  TO  MINISTERS'  REPRESENTATIVES, 

Act  anent,  p.  335. 
ANNUITY, 

jus  rdicUB  not  satisfied  by,  §  96. 

form  of  receipt  for,  §  305. 

interest  of  successor  in  heritable  property  considered  as  an,  §  322. 

legacy  duty  on,  §  291. 

value  of,  how  to  be  calculated,  §  291. 

tables  for  calculating  value  o^  p.  479. 
APPARENT  HEIRS.    SeeBxiBa. 
APPOINTMENT, 

legacies  subject  to  power  of,  §§  291,  317. 
APPORTIONMENT, 

of  rent,  &C.,  §124 

Act  .anent,  p.  374. 
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APPRAISEMENT, 

for  inyentory  duty,  §  154. 

for  legacy  duty,  §  292. 

for  Baccession  dnty,  §  318. 
AEBITRATION, 

executors  may  sabznit  donbtfiil  daima  to,  §  205. 
ARRANGEMENT, 

of  principal  L^acy  Dnty  Act,  p.  409. 

of  Successioii  Duty  Act,  p.  458. 
ASSURANCE  POLICIES, 

Act  relating  to,  p.  390. 


BALFOUR'S  PRACTICES, 

estimate  of  work,  §  15; 
BANKRUPTCY, 

of  executor,  §  204. 
BANKTON'S  INSTITUTES, 

estimate  of  work,  §  37. 

rules  of  succession  in,  §  38. 
BASTARDS^ 

their  rights  and.  powers,  §  126. 

rules  as  to  succession  to  and  by,  in  Erskine's  Institutes,  §§  65, 66. 

legitimation  o^  §  67. 
BELUS  PRINCIPLES, 

rules  of  succession  in,  §§  68-73. 
BILL  OF  EXCHANGE, 

executor  may  endorse,  §  125. 

as  a  specific  legacy  does  not  require  confixmAtion,  §  139. 
BISHOPS  QUOTE, 

meaning  o^  §  14    8u  Quote. 
BONDS, 

to  be  included  in  inyentory,  §  153. 

of  caution,  form  o^  §  184. 

as  specific  legacies  do  not  require  confirmation,  §  139. 

character  o^  in  succession,  §  83. 
BOOKS, 

legacy  of,  when  exempt  from  duty,  §  300. 
BROTHERS  AND  SISTERS-GERMAN, 

when  they  succeed  in  personal  estate,  §§  129, 130. 

when  they  succeed  in  heritable  estate,  §  253. 

l^acy  duty  payable  by,  §  293. 

succession  duty  payable  by,  §  316. 
BROTHERS-  AND  SISTERS-CONSANGUINEAN, 

when  they  succeed  in  personal  estate,  §§129,  130. 

when  they  succeed  in  heritable  estate,  §  254. 
BROTHERS-  AND  SISTERS-UTERINE, 

when  they  succeed  in  personal  estate,  §§  129, 130. 

do  not  succeed  in  heritable  estate,  §  255. 
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BUEGH  LAWS, 
roles  in,  §  13. 

COLLATIO  BONORUM  INTER  LIBER08, 

doctrine  of,  explained,  §  111«  »• 

CANON  LAW, 

what  it  consiBtB  of,  §  1. 
CAUTION.    8u  Exbcutobs-Dativb. 
CEBTIFICATE, 

of  payment  of  Buccession  duty,  §  329. 

under  36  Geo.  IIL  c  52,  §  32,  p.  431. 

under  43  Vict  c.  14,  §  12,  p.  492. 
CHARITABLE  PURPOSEa 

bequests  for,  a  legacy,  §  317. 
'      property  subject  to  trust  for,  a  succession,  §  322. 
CfflLBBEN, 

rules  of  succession  in  Beg.  Maj.,  §§  3-9. 

parents  succeed  to,  and  exclude  their  own  collaterals  in  heritage,  §  23. 

Uqitim  not  due  to  forisfamiliated,  §  62. 

advances  by  fstther  to,  §  111. 

preferred  in  executry,  §  139. 

wh*en  chaiged  with  legacy  duty,  §  293,  300. 

when  charged  with  succession  duty,  §  316. 
CLARE  CONSTAT, 

investment  by^  §  274. 
COGNATES, 

rules  as  to,  in  Stair,  §  22. 
COLLATERALS, 

who  are,  §  84. 

parents  exclude  in  heritage,  §  23. 

BUccession  of,  in  moveable  estate,  §  129. 

succession  of,  in  heritage,  §  259. 

rules  as  to^  in  R^.  Maj.,  §  10. 

„         in  Mackenzie's  Institutes,  §  29. 
„         in  Erskine's  Inst,  §  43. 
COLLATION, 

between  heirs  and  personal  representatives,  §§  120,  241. 

subjects  0^  §  121. 

mode  of  collating  heritage,  §  122. 

what  heirs  entitled  to,  §  123. 

among  younger  children,  §§  63,  111. 

rules  in  Mackenzie's  Institutes,  §  36. 
„        Eiskine's  do.,  §§  54,  63,  64. 
„       Bell's  Principles,  §  73. 
COLLECTION, 

of  effects,  §204. 

executors'  liability  for,  §  206. 

of  legacy  duty,  §  294. 

of  succession  duty,  §  319. 
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COMMISSARY  COURTS, 

Acts  relating  to,  p.  384. 
COMMUNIO  BONOBUM, 

explained,  §  89. 
COMMUTATION  OF  LEGACY,  &c.,  DUTY, 

when  competent,  §§  299,  328. 
COMPOUNDING  DUTY, 

for  legacies,  §  299. 

for  saccessions,  §  326. 
CONFIRMATION, 

Acts  relating  to,  pp.  336,  339,  346, 356. 

first  granted  by  bishops,  §  14. 

where  unnecessary,  §  195. 

where  property  partly  in  England  or  Ireland,  §§  19i,  233. 

what  property  requires  to  be  confirmed,  §  192. 

quoad  amisaa,  &c.,  §  193. 

quoad  rum  execwta,  §  194. 

by  executor's  creditors,  §§  196-201. 

the  granting  of,  regulated  by  situation  of  property,  §  202. 

the  sealing  of^  in  England,  §  233. 
CONJUGAL  RIGHTS^ 

Acts  relating  to,  pp.  357-377. 
CONSANGUINITY, 

explained,  §  84. 

diagram  of,  §  84. 

lines  in,  §  23& 
CONSISTORIAL  COURTS, 

Roman  clergy  earliest  judges,  §  14. 
CONTINGENCIES, 

duty  to  be  charged  without  regard  to^  §  291. 

what  allowances  made  for,  §  291. 
CONQUEST  HERITAGE. 

defined,  §  236. 

order  of  succession  in,  §  257. 

order  not  affected  by  tenure,  §  258. 
CONQUEST  HEIRS, 

succession  by,  §  257. 

rules  as  to^  in  Stair's  Inst,  §  25. 

„  in  Erskine's  do.,  §§  49, 50. 

„  in  Bell's  Prin.,  §  71. 

CORPOREAL  THINGS, 

defined,  §§  83,  235. 
COURTESY, 

husband's  right  o^  §  264. 

from  what  subjects  due,  §  265. 

vesting  of,  §  266. 
CRAIG'S  JUa  FEUDALJS, 

estimate  of  work,  §  16. 
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CREDITOR, 

made  executor,  §  138. 

liabilily  of  executors,  §  206. 

confirmation  by  executors,  §  196. 

where  he  holds  a  liquid  document  of  debt,  §  197. 

where  he  holds  an  illiquid  document  of  debt,  §  198. 

conjunction  in  executorship,  §  199. 

reduction  of  confirmation  by,  §  200. 

confirmation  by  next-of-kin  of,  §  20L 
CROWN, 

succeeds  to  bastards,  §§  66,- 126. 

excluded  if  bastards  leare  issue,  §§  66, 126. 

may  legitimise  baatards,  §  67. 

vUimui  hcares,  §§  128. 


DEAD'S  PART, 

definition  o^  §  114.' 

debts  which  affect,  §  61. 

who  succeeds  to,  §  115. 

vesting  of,  §  116. 

rules  in  Mackenzie's  Inst,  §  35. 
„     Erskine's  do.,  §  57. 
DEBTS, 

affecting  executry,  §  61. 

affepting  dead's  part,  §  61. 

husband's  liability  for  wife's  antenuptial,  §  90 ;  also  p.  389. 

vitious  intromission  when  incurred,  §  134. 

which  may  be  deducted  from  inventory,  §  155. 

form  of  inventory  when  debts  deducted,  §  16fl. 

form  of  inventory  when  debts  not  deducted,  §  160. 

form  of  oath  to  inventory  when  debts  deducted,  §  165. 

form  of  oath  to  inventory  when  debts  not  deducted,  §  164. 

paid,  inventory  duty  returned,  §  166. 

order  of  payment  of,  by  executor,  §  204. 

consequence  of  not  paying  the,  in  due  order,  §  204. 

legacy  of  particular,  can  be  recovered  without  confirmation,  §  139. 
DECREE  DATIVE, 

extract  of,  and  its  effect,  §  147. 
DEDUCTIONa    See  ALLcmAJXQEa. 
DELIBERATION, 

former  right  o^  §  268. 
DESCENDANTS, 

who  are,  §  84. 
DISPOSITIONS  AND  DEVOLUTIONS, 

how  terms  used  in  Succession  Act,  §  315. 
DISTRIBUTION, 

of  the  goods  in  a  testament,  §  11. 

domicile  governs  law  of^  §  81. 
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DISTRIBUTION— con«i»u«L 

under  the  Statutes,  §  I2a 

table  of^  according  to  English  and  Scottish  law,  §  130. 
DOMICILE, 

Act  relating  to  persons  dying  abroad,  p.  368. 

governs  law  of  distribution,  §  81. 

how  acquired,  §  82. 

question  o^  with  respect  to  legacy,  &c,  duty,  §  288. 

question  of,  with  respect  to  succession  duty,  §  288. 
DONATIO  MORTIS  CAUSA, 

as  an  equivalent  foijua  rdictoi,  §  96. 

requires  to  be  given  up  in  an  account,  §  153. 

is  a  legacy  within  meaning  of  Legacy  Duty  Acts,  §  289. 
DUTY  ON  INVENTORIES, 

abstract  rates  of,  §  156. 

estates  exempted  from,  §  157. 

modes  in  which  paid,  §  158. 

return  of,  §  166. 

official  regulations  as  to  return  o^  §  167. 

form  of  affidavit  for  return  of,  §  168. 
DtJTY  ON  ACCOUNTS, 

rates  of,  §  181. 
DUTY  ON  LEGACIES  AND  RESIDUES.    See  Legacy  and  Rbsiduk 

Duties. 
DUTY  ON  SUCCESSIONS.    See  Succession  Duties. 


EARLIEST  JUDICIAL  REPORTS, 

what  they  consist  of,  §  14 
ELECTION, 

between  legitim  and  provisions  by  heirs,  §  112. 
ENGLISH  LAW  OF  SUCCESSION.    See  separate  Index  to,  p.  623, 
ERSKINE'S  INSTITUTES, 

estimate  of  work,  §  39. 

rules  of  succession  in,  §§  40-67. 
ESTATE,  PERSONAL,    See  Personal  Estatbl 
EXECUTORS  AND  EXECUTRY, 

Acts  relating  to,  pp.  333,  337. 
EXECUTORS-DATIVE, 

circumstances  under  which  appointed  §  135. 

purpose  of  appointing,  §  136. 

subjects  of,  administration,  §  137. 

different  classes  of,  §  138. . 

who  may  be  appointed,  §  139. 

what  courts  may  appoint^  §  140. 

manner  in  which,  appointed,  §  141. 

form  of  petition  for  appointment  of,  §  142. 

procedure  on  petition  for  aj^intment  of,  §  142. 

procedure  in  competition  for  office  o^  §  14a 
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EXEOUTOES-DATXVE—contMMMd 

must  find  caution,  §  182. 

form  of  act  of  cantion  by,  §  183. 

foim  of  bond  of  caution  by,  §  184* 

caution,  may  be  lestricted,  §  185. 

form  of  petition  to  restrict  caution,  §  186. 

form  of  advertisement  of  petition  for  appointment  of,  §  187. 

confirmation  of  creditors  as,  §§  196, 197, 198, 

where  joint,  appointed,  §  203. 

duties  of,  §  204. 

powers  o^  §  205. 

liability  o^  §  206. 

discbarge  o^  §  208. 

death  of,  §  207. 
EXECUTORSHIP, 

joint,  §  203. 
EXECUTRIX, 

widow  may  be,  §  138 ;  also  p.  343,  note  (h). 
EXEMPTIONS, 

from  inventory  duty,  §.  157. 

from  legacy  duty,  300. 

from  succession  duty,  §  3SS4 
EXPENSES, 

sick-bed  and  funeral  preferable,  §  204. 


FACTOR, 

may  be  appointed  executor,  §  139. 
FATHER, 

succession  to  him  in  moveables,  §§  128, 129. 

succession  to  him  in  heritage,  §  259. 

estate  of;  legUim  out  of;  §  100. 

discharge  of  legUim  during  life,  §  109. 

advances  by,  to  children,  §  111. 
FIXTURES, 

rules  regarding,  §  83. 
FOREIGN  PROPERTY, 

when  liable  to  inventory  duty,  §  163.  - 

when  liable  to  legacy  duty,  §  288. 
FORISFAMILIATION, 

explained,  §  118. 

legitim  not  due  to  children  forisfamiliated,  §  62. 
FORMS, 

of  petition  to  seal  repositories,  §  133i 

for  appointment  of  executor,  §  142, 

of  inventory  of  personal  estate,  debts  not  deducted,  §  160. 

of  inventory  of  personal  estate,  debts  deducted,  §  161. 

of  oath  to  inventory,  debts  not  deducted  and  deceased  died  domiciled 
in  Scotland,  §  164. 
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of  oath  to  inventory,  debts  deducted  and  deceased  died  domiciled  in 
United  Kingdom,  §  165. 

of  affidavit  for  letom  of  inventory  duty,  §  168. 

of  inventory  not  exceeding  £300  and  relative  oath,  §  170. 

of  additional  inventory,  §  173. 

of  oath  to  additional  inventoiy,  §  174 

of  corrective  inventoiy,  §  176. 

of  oath  to  corrective  inventory,  §  177. 

of  account,  §  179. 

of  oath  to  account,  §  180. 

of  act  of  caution,  §  183. 

of  bond  of  caution,  §  184. 
.    of  petition  to  restrict  caution,  §  186. 

of  newspaper  advertisement  to  restrict  caution,  §  187. 

of  testament-dative,  §  189. 

eik  to  testament-dative,  §  190. 

of  legacy  duty  receipt,  §  304 

of  annuity  receipt,  §  305. 

of  residue  account,  §  306. 

of  succession  duty  receipts^  §  330. 
FUNERAL  EXPENSES, 

preferable  debts,  §  204. 
FURNITURE, 

valuation  o^  for  inventory  duty,  §  154 

valuation  o^  for  legacy,  &c.,  du^,  §  292. 

GENERAL  SERVICE, 

procedure  in  ezpeding,  §  272. 
GIFTS  INTEB  VIVOS, 

when  to  be  given  up  in  an  account^  §  178. 
GOODS, 

division  o^  in  a  testament,  §  11. 

in  communion,  §  89. 
GRANDFATHER  AND  GREAT-GRANDFATHER, 

when  entitled  to  succeed  to  personal  estate,  §§129, 130. 

when  entitled  to  succeed  to  heritable  estate,  §  259. 
GRANDCHILDREN  AND  GREAT-GRANDCHILDREN, 

when  entitled  to  succeed  to  personal  estate,  §§  129, 130. 

when  entitled  to  succeed  to  heritable  estate,  §  252. 

HALF-BLOOD, 

fall  blood  excludes  the,  §  86. 

succeed  after  full  blood,  in  moveable  estate,  §  97. 

succeed  after  full  blood,  in  heritable  estate,  §§  254, 255. 
HEIRS, 

Act  anent,  p  334  « 

kinds  of,  in  Scotland,  §§  21,  28,  242. 
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HEIBS— conitntted. 

of  conquest,  §§  25,  32,  49. 

portioners,  §§  26,  48. 

in  heritage  has  no  share  in  moveables,  §  64. 

must  be  legitimate,  §  243. 

descent,  how  traced,  §  244. 

bnidens  affecting  the  right  of,  §§  261-266. 

former  legal  rights  o^  before  completing  title,  §§  267,  268. 

former  responsibility  of,  possessing  without  a  title,  §§  269,  270. 

service  of,  §§  271-274. 

rules  in  Reg.  Maj.,  §  10. 

„     Staii^s  Inst,  §§  21,  25,  26. 
„     Mackenzie's  do.,  §§  28,  32. 
„     Erskine's  da,  §§  49,  54. 
HEIRS-PORTIONERS, 
succession  hj,  §  247. 
rules  in  Stair's  Inst,  §  26. 
„     Erskine's  do.,  §  48. 
HEIRSHIP-MOVEABLES, 

what  included  under,  §§  52,  237. 
rules  in  Stains  Inst,  §  24. 
„     Mackenzie's  do.,  §  31. 
„     Erskine's  do.,  §§  51,  52. 
„     BeU's  Prin.,  §  7a 
HERITABLE  AND  MOVEABLE  PROPERTY, 

disjtinguished,  §  76. 
HERITABLE  PROPERTY, 

defined,  §  235. 
HERITABLE  SECURITIES, 
Act  relating  to,  p.  370. 
character  of,  in  succession,  §  83. 
HERITABLE  SUCCESSION, 

general  view  of,  §§  234,  250, 251. 
vesting  of,  §  239 ;  also  p.  340,  note  («)• 
representation  in,  §  245. 
primogeniture  in,  §§  246,  247* 
how  issue  of  deceased  females  succeed  in,  §  248. 
table  of,  §  260. 

rules  in  Stair's  Inst,  §  20  et  «eg. 
„     Mackenzie's  do.,  §§-28-32. 
„     Bankton's  do.,  §  38. 
„     Erskine's  do.,  §§  40-48. 
„     Bell's  Prin.,  §§  68-73. 
HUSBAND, 

jus  mariH  and  right  of  administration  o^  §  90, 
right  of,  on  wife's  death,  in  personal  estate,  §  99. 
right  of,  on  wife's  death,  in  heritable  estate,  §  251. 
liability  of,  for  legacy,  &c.,^duty,  §§  293,  316. 
Act  curtailing  legal  rights  of,  p.  392. 

2l 
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IDIOTS, 

cannot  make  will,  §  78. 
INCAPACITY, 

to  make  will,  §§  66, 7a 
INCORPOREAL  THINGS 

defined,  §§  83,  235. 
INCUMBRANCES, 

allowanjce  made  for,  §  318. 
INFAIfTT, 

provision  for  payment  of  legacy  to,  §  284, 
INFLUENCE, 

effect  of,  on  testator,  §  78, 
INSANE  PERSONS, 

cannot  make  will,  §  78. 
INSTALMENTS, 

when  duty  to  be  paid  by,  §  322. 
INTERDICTED  PERSONS, 

their  capacity  to  will,  §  78. 
INTEREST, 

on  arrears  of  legacy  duty,  §  598. 

on  arrears  of  succession  duty,  §  323» 
INTESTACY, 

total  or  partial,  §  79. 
INTESTATE  SUCCESSION, 

distinguished  £rom  testate  Bacceaslon,  §  77. 
INTROMITTERS.  See  Vitioub  Inteomittbr8. 
INVENTORY  OF  PERSONAL  ESTATE, 

description  of^  §  149. 

by  whom  given  up,  §  150. 

when  given  up,  §  151. 

where  given  up,  §  152. 

property  included  in,  §  153. 

property  in,  how  valued,  §  154 

what  debts  may  be  deducted  from,  §  16&, 

rates  of  duty  on,  §  156. 

exemptions  firom  duty  on,  §  157. 

mode  in  which  duty  paid  on,  §  158. 

penalty  for  neglecting  to  give  up,  §  159. 

forms  o£    Su  Form. 

must  be  given  up  on  oath,  §  168. 

forms  of  oaths  to.    See  Fobil 

who  may  administer  oath,  §  163. 

return  of  duty  on,  §§  166, 167, 16a 

not  exceeding  £300,  §§  169, 171. 

additional,  §  172. 

corrective,  §§  175, 17ft. 
ISSUE, 

meaning  o^  p.  341,  note  (&)• 
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JOINT  TENANCY, 

legacies  is,  §§  291,  317. 
JU8FEUDALE, 

estimate  of  work,  §  16. 
JUS  MARITI, 

defined,  §  90. 
JUSEELICTM,    ' 

explained,  §  91. 

how  renonnoed,  §  59. 

from  what  property  due,  §  92. 

when  it  vests,  §  93. 

right  to,  indefeasible,  §  94. 

how  discharged,  §  95. 

how  satisfied,  §  96. 

effect  of  discharge  inter  vifvoi^  §  97; 

effect  of  provisioA  in  satisfaction  of,  §  98. 

roles  in  Mackenzie's  Institutions,  §  34. 
„      Erskine's  do.,  §§  55,  59. 
JUSTINIAN  LAW, 

of  what  it  consists,  §  2. 

KINDRED, 

diagram  of^  §  84. 

LEGACIES, 

what  deemed,  under  Act,  §  289. 

in  joint  tenancy,  §  291. 

contingent,  §  291. 

subject  to  power  of  appointment^  §§  291,  317. 
LEGACY  AND  RESIDUE  DUTIES, 

the  goyeming  Acte^  §  287;  also  pp.  409-457,  493. 

application  of  Acts,  §§  288,  289. 

property  liable  to,  §  290. 

mode  of  calculating,  §  291. 

on  property  not  reduced  into  money,  §  292. 

rates  of,  §  29a 

mode  of  collecting,  §  294 

who  must  pay,  §  295. 

where  and  when  payable,  §§  296,  297. 

interest  payable  on  arrears  of^  §  298. 

may  be  compounded,  §  299. 

exemptions  from,  §  300. 

repayment  of  overpaid,  §  301. 

penalty  for  non-payment  of,  §  302. 

discharge  of  executor  from  claim  to,  §  303. 
LEGACY  RECEIPT, 

form  0^  §  304. 
LEGITIM, 

to  whom  due,  §§  56, 103. 
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LEGITIM—e&ntinued, 

not  due  to  children  forisfanuliatedi  §  62. 

out  of  fjEithei's  estate,  §  100. 

fiEithei^s  power  over,  §  101. 

wlien  it  vests,  §  102. 

how  excluded  or  diminished^  §  104. 

from  what  subjects  payable,  §  105. 

rules  for  determining  amount  of,  §  106. 

how  dischai^d,  §  107. 

how  satisfied,  §  108. 

effect  of  discharge  during  fathei^s  life,  §  100. 

after  fieither's  death,  §  110. 

advances  to  childreoi,  how  accounted,  §  111. 

election  between,  and  provisions,  §  112. 

out  of  mother^s  estate,  §  113. 

rules  as  to,  in  Erskine's  Inst,  §§  66,  66, 62. 
LIFE,  PRESUMPTION  OP, 

in  successions  of  absent  persons,  §  Sd 

Act  relating  to,  p.  402. 
LUNATIC, 

cannot  make  will  except  during  lucid  intervals,  §  78. 

MACKENZIE'S  INSTITUTIONS, 

estimate  of  work,  §  27. 

rules  of  succession  in,  §§  28-36. 
MARRIED  MEN, 

their  powers  to  will  personal  estate,  §  78. 
MARRIED  WOMEN,    • 

their  capacity  to  execute  a  will,  §  78. 

Acts  affecting  their  property,  §  78 ;  also  pp.  377,  389, 392. 
MENTAL  INCAPACITY, 

to  make  a  will,  §  78. 
MINES, 

assessment  of,  for  succession  duty,  §  317. 
MINORS, 

capacity  of,  to  make  wills,  §  78. 
MONEY, 

legacy  duty  upon,  directed  to  be  laid  out  in  land,  §§  291,  317. 
MOURNINGS, 

for  widow,  a  preferable  debt,  §  204. 
MATERNAL  RELATIONS, 

who  are,  §  88. 
MOTHER, 

legUim  out  of  personal  estate  o^  §  113. 

succession  of^  in  heritable  estate,  §  249. 

succession  of,  in  personal  estate,  §  88. 

rules  as  to,  in  Erskine's  Inst,  §  44. 
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MOVEABLE  AND  HERITABLE  PROPERTY, 
distingmshed,  §  76. 
what  moTeables  consiBt  o^  §  8^ 
MOVEABLE  PROPERTY, 

defined,  §  83. 
MOVEABLE  SUCCESSION, 
meazuBg  o^  §  75. 

testate  and  intestate  distingqished,  §  77. 
opening  of,  §  80. 

general  yiew  of  distribution  of,  §  128. 
order  o^  §  129. 

table  showing  modes  qt  distribution  o^  §  130. 
Acts  relating  to,  pp.  341,  380,  389,  392. 
roles  in  B^.  Mig.,  §  11. 

„      Stair's  Inst,  §  19. 

„      Mackenzie's  do.,  §  33. 

„       Bankton's  do.,  §  3a 

„      Erskine'Q  do.,  §§  66,  60. 

„      Bell's  Prin.;  §§  72,  73. 

NEXT-OF-KIN, 

who  are  termed,  §  84. 

confirmation  by  creditors  o^  §  201. 

may  be  executors,  §  139. 
NEPHEWS, 

when  entitled  to  succeed  to  personal  estate,  §§  129, 130. 

when  entitled  to  succeed  to  heritable  estate,  §  259. 
NIECES, 

when  entitled  to  succeed  to  personal  estate,  §§  129, 130. 

when  entitled  to  succeed  to  heritable  estate,  §  259. 

OATH, 

inventory  must  be  given  up  upon,  §  162. 

who  may  administer,  §  163. 

forms  of,  to  inventory.    See  FoBlL 

form  of,  to  account    See  Fobm, 
OPENING  OF  SUCCESSION, 

explained,  §§  80,  239. 
ORDER  OF  SUCCESSION, 

in  moveable  estate,  §  129. 

in  heritable  estate,  §  259, 

PABAPHERNAJLLA, 

explained,  §§  90, 119. 
PARENTS, 

succeed  to  children  in  heritage,  §  23. 

their  place  in  moveable  succession,  §§  128, 129. 
FECULIUM, 

explained,  §  117. 
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PENALTY, 

for  neglecting  to  give  up  inyentoiy  of  penonal  estate,  §  159. 

for  non-payment  of  legacy  duty,  §  30S. 

for  not  giving  notice  of  succession,  p.  44L 

for  altering  legacy  receipt^  §  302* 
PEE  CAPITA  AND  PER  STIRPJESS, 

explained,  §  126. 

rules  as  to,  in  Erskine's  Inst,  §  47. 
PERSONAL  ESTATE.    See  Movbablb  Pbofbbtt. 
PLATE, 

may  be  paraphernal,  §  119, 

how  legacy  duty  to  be  charged  on,  §  893^ 
POLICIES  OF  ASSURANCE, 

in  fayour  of  married  women,  §  90. 

succession  when  conferred  by,  §  90. 

Act  anent,  p.  390. 
POSSESSION  WITHOUT  A  TITLE, 

where  responsibility  formerly  inouned,  §  969. 

where  responsibility  not  incurred,  {  2701 
PERSONAL  SUCCESSION.    See  Movbablb  SuocBBSiOBr. 
POWER  OF  APPOINTMENT, 

legacies  given  subject  to,  §  291. 
PREDECESSOR, 

definition  of,  p.  462. 
PRESUMPTION  OP  LIFE, 

as  regards  absent  persons,  §  80. 

Act  relating  to,  p.  402. 
PRIMOGENITURE,  ''       :»-   ^w     /   '<>     ^     -      f 

right  of,  as  stated  by  Erdrine,  §  41.      -  .   •       ^'' >'%->• 

PROMISSORY  NOTE,  v^^^     »^ .  -       • 

executor  may  endorse,  §  206.  ^ 

QUONIAM  ATTAORIAMSNTA, 

its  authentidfy,  §  2. 

rules  of  succession  in,  §  12. 
QUOTE  OF  TESTAMENTS, 

Acts  relating  to,  p.  338. 

RECEIPT, 

legacy,  §  804. 

annui^,  §  306. 

succession  duty,  §  330. 
REQIAM  MAJESTATEM, 

its  authenticity,  §  2. 

rules  of  succession  in,  §§  3-11. 

reason  of  rules  being  scanty,  §  14. 
RELATIONS, 

who  are  fuU  blood,  §  85. 

who  are  consanguinean,  §  86. 
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RELATIONS— omtinweA 

who  nterine,  §  87. 

who  maternal,  §  88. 

mother  and  her,  §  24SL 
RENT, 

division  of,  between  heir  and  executor,  §  124. 

Act  anent  division  o^  p.  374. 
RENUNCIATION, 

by  wife  of  jw  reUeUB,  §  69. 
REPOSITORIES, 

sealing  of,  §  132. 

form  of  petition  to  seal,  §  133* 
REPRESENTATION, 

right  of,  in  heritage,  §  246. 

right  of,  in  moveables,  §  126. 

rules  in  Mackenzie's  Inst.,  §  30. 
„      Erskine's         do.,  §  46. 
RESIDUARY  ACCOUNT, 

instructions  as  to  and  form  of,  §  306. 

time  for  rendering,  §  307. 

compulsory,  except  in  certain  cases,  §  308. 

when  delivered  in  the  country,  §  309. 
RETURN  OF  INVENTORY  DUTY, 

on  account  of  debts  paid,  §  166. 

of&cial  regulations  as  to  return,  §  167. 

form  of  affidavit  for,  §  168. 
RIGHT  OF  ADMINISTRATION,    . 

defined,  §  90. 
ROMAN  BISHOPS, 

their  powers  in  early  timesy  §  14. 
ROMAN  LAW, 

of  what  it  consists,  §  2. 


SCOTTISH  CHRONICLES, 

rules  of  succession  in,  §  1. 
SCOTTISH  ACTS, 

their  authority,  §  1. 
SEPARATE  PROPERTY^ 

married  women  can  test  on  their,"§  90. 
SERVANTS'  WAGES, 

when  to  be  paid,  §  204 
SERVICE  OF  HEIRS, 

Act  anent,  p.  379. 

See  General  Sebvicx  ;  Special  Service. 
SISTER, 

right  of,  §§  128,129. 
SPECIAL  SERVICE, 

procedure  in  ezpeding,  §  273. 
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STAIR'S  INSTITUTIONS, 

estimate  of  work,  §  17. 

rules  of  succespion  in,  §§  18-26. 
STAMP  DUTIES, 

on  inventories,  §  156. 

certain  inventories  exempt  firom,  §  157. 

return  o^  on  account  of  debts,  §  166. 

on  inventories  not  exceeding  £300,  §  171. 

penalty  for  not  paying,  §  169. 
STATUTEa    See  Summary  of  Ck>NTBOT!B. 
SUCCESSION  PEBSONAL.    See  Moveable  Suogbssion. 
SUCCESSION  DUTY, 

governing  Act,  §  310 ;  also  pp.  458,  494. 

object  of  Act^  §  311. 

property  subject  to,  §§  312,  313. 

what  term  ^  succession  "  embraces,  §§  314^  315. 

rates  of,  §  3ia 

mode  of  calculating  the,  §  317. 

deductions  allowed  from,  §  318. 

mode  of  collecting,  §  319. 

the  persons  accountable  for,  §  320. 

where  and  when  payable,  §§  321,  322. 

interest  payable  on  arrears  o^  §  323. 

exemptions  from,  §  324. 

return  of,  §  325. 

may  be  compounded,  §  326. 

may  be  paid  in  advance,  §  327. 

may  be  commuted,  §  328. 

first  charge  on  property,  §  329.   • 

official  forms  of,  with  explanations,  §  330. 

TABLE, 

showing   mode   in  which  personal  estate   is  divisible  under  an 
intestacy,  §  130. 

of  succession  in  heritage,  §  260, 

of  inventory  duties,  §  156. 

of  legacy  duties,  §  293. 

of  succession  duties,  §  316. 

for  calculating  the  value  of  annuitiefl^  p.  478. 
TAXES  ON  SUCCESSION, 

general  view  o^  §  286. 
TEBCE, 

defined,  §261. 

subjects  from  which  due^  §  262. 

service  to,  §  263. 

Act  relating  to,  p.  335. 
TESTAMENT, 

who  may  execute,  §§  55,  78. 

division  of  goods  in,  §  11. 
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TESTATE  SUCCESSION, 

distrnguished  from  intestate,  §  77* 
TESTAMENT-DATIVE, 

nature  of,  §  188. 

form  of,  §  189. 

eik  to,  §  190. 
TESTATOR, 

. .  idiot  cannot  "be  a,  §  78. 

undue  influence  on,  §  78, 

insane  cannot  be,  §  78. 
TIMBER, 

succession  duty  on,  §  317, 

UTERINE  RELATIONS, 

succeed  in  moveable  estate,  §  87, 

do  not  succeed  in  heritable  estate,  §  255, 

VALUATION, 

for  inventory  duty,  §  154 

for  legacy  duty,  §  292. 

for  succession  duty,  §  318. 

of  property  not  reduced  into  money  306. 
VESTING, 

of  succe'\3ions,  §§  80,  239; 

of  jiwrev  etas,  §  93, 

of  kgitim,  §  102. 

of  dead's  part,  §  116. 

of  courtesy,  §  266. 

ofterce,  §263. 

certain  subjects  vest  at  common  law,  §  275. 

in  cases  of  fee  and  liferent,  p.  340,  note  (u). 
VITIOUS  INTROMITTERS, 

their  liability,  §  134. 

Act  relating  to,  p«  338. 

WAGES, 

servants,  when  to  be  paid,  §  204. 
WIDOW, 

may  be  executrix,  §  139. 

terce  to,  §  261. 

from  what  subjects  terce  due,  §  262. 

service  of  tercers,  §  263. 
WIFE, 

exempt  from  l^acy  duty,  §  300. 

exempt  from  succession  duty,  §  316. 

division  where,  has  renounced  h&r  jus  rdictaSf  §  59. 

division  where,  predeceases,  §§  60, 128. 
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debts  of,  husband's  liability  for,  §  90l 

light  of  a  husband  to  the  peisonal  estate  of^  on  her  death,  §  99. 

succession  o^  in  heritable  estate,  §  261. 
WILL, 

who  may  make,  p.  78. 
WOMEN,  MARRIED, 

their  capacity  to  make  a  will,  §  78. 

Acts  affecting  their  property,  §  78 ;  also  pp.  389, 392. 

Act  relating  to  married  women  in  England,  p.  398. 
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ADMINISTRATORS, 

defined,  §  210. 

what  court  will  appoint,  §  232. 

caution  by,  §  221. 
ADMINISTRATIONS, 

circumstances  wliicli  give  rise  to,  §  221. 

rules  of  priority  in,.  §  232. 
ADVANCEMENT, 

defined,  §  2ia 
ASCENDANTS, 

right  of,  in  personal  estate,  §§  221,  228,  230. 

right  0^  in  real  estate,  §  281. 

BASTARDS, 

law  regarding,  §  231. 
BROTHERS  AND  SISTERS, 

right  of,  in  personal  estate,  §§  221,  226. 

ri^t  of,  in  real  estate,  §  282. 

CHILDREN, 

right  of,  in  personal  estate,  §§  130,  221,  224 

right  of,  in  real  estate,  §  277. 

when  entitled  to  administration,  §  232. 
COLLATERALS 

right  of,  §§  228,  229. 

representation  among,  §  221. 
CO-PARCENERS, 

right  of,  in  real  estate,  §  279. 
COPYHOLD, 

defined,  §  209. 
CORPOREAL  PROPERTY, 

defined,  §  209. 
CREDITORS, 

preference  of,  for  one  year,  §  221; 
CROWN, 

succeeds  to  bastards,  failing  heirs,  §  231. 

DESCENDANTS. 

right  of,  in  personal  estate,  §§  221,  224 
right  of,  in  real  estate,  §  280. 
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DISTRIBUTION, 

domicile  regulates,  in  personal  estate,  §  220. 

of  personal  estate  under  the  statutes,  §  221. 
DOMICILE, 

rules  regarding,  §  219. 

r^ulates  distribution  of  personal  estate,  §  220. 

EXECUTORS, 

defined,  §  210. 

de  son  tart^  §  211. 
EXECUTRIX, 

widow  may  be,  §  232. 

FATHER, 

right  of,  in  personal  estate,  §  221^  226. 

right  of,  in  real  estate,  §  282. 

advances  by,  to  children,  §  218. 

when  entitled  to  administration,  §  232. 
FREEHOLD  PROPERTY, 

defined,  §  209. 

GRANDFATHER  AND  GRANDMOTHER, 

right  of;  in  personal  estate,  §§  221,  227. 

right  of,  in  real  estate,  §  282. 
GRANDCHILDREN  AND  GREAT-GRANDCHILDREN, 

right  of,  in  personal  estate,  §  224. 

right  o^  in  real  estate,  §  28a 

HALF-BLOOD, 

defined,  §  214. 

right  of,  in  personal  estate,  §  214. 

right  0^  in  real  estate,  §  283. 
HOTCHPOT, 

defined,  §  217. 
HUSBAND, 

right  o^  to  wife's  personal  estate,  §§  221,  223. 

when  entitled  to  administration,  §  232, 

INCORPOREAL  PROPERTY, 
defined,  §  209. 

LEGAL  REPRESENTATIVES, 
statutory  meaning  o^  §  213. 

MOTHER, 

right  of;  in  personal  estate,  §§  221,  226. 
right  0^  in  real  estate,  §  284. 
relations  of,  in  personal  estate,  §  215. 
when  entitled  to  administration,  §  232. 
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NEXT-OF-KIN. 

who  these  are,  §  213. 

right  of,  §  232. 

administration  by,  §  232. 
NEPHEWS  AND  NIEQES, 

right  of,  in  personal  estate,  §  228. 

right  o4  in  real  estate,  §  281. 

when  entitled  to  administration,  §  232. 

PER  CAPITA  AND  PER  STIRPES, 

defined,  §  216. 
PERSONAL  ESTATE, 

defined,  §  209. 

rules  in  succession  to,  §§  222-232. 

EEAL  ESTATE, 

defined,  §  209. 

rules  of  succession  to,  §§  277-284 

vesting  o^  §  285. 
RELATIONS.    See  Nbxt-of-Kin. 
REPRESENTATION, 

doctrine  of,  in.  personal  succession,  §§  216,  221. 

doctrine  of,  in  real  estate,  §§  279,  280. 

SCOTCH  CONFIRMATION, 

sealing  of,  §  23a 
STATUTES, 

goveming  personal  succession,  §  221. 

governing  descent  in  real  succession,  §  276. 

Married  Women's  Property  Act,  1882,  p.  398. 
SUCCESSION, 

distinction  between  real  and  personal,  §  209. 

vesting  of  personal,  §  212. 

vesting  of  real,  §  285. 

rules  in  personal  estate,  §§  222-231. 

rules  in  real  estate,  §§  277-284. 

VESTING, 

of  personal  succession,  §  212. 
of  real  estate,  §285. 

WIDOW, 

right  0^  in  personal  estate,  §§  221,  222. 
light  o^  in  real  estate,  §  282. 
may  be  executrix,  §  232. 
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